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UNITED  STATES  OF  AMERICAN  T 
District  of  Kentucky,  ) 

Be  it  Remembered,  That  on  the  tenth  day  of  May,  Anno  Domini,  one  thou* 
•and  eight  hundred  and  thirtj-one,  John  J.  Marshall,  of  the  said  District, 
hath  deposited  in  this  office,  the  title  of  a  book,  the  title  of  which  is  in  the  words 
following,  to-wit: 

"Reports  of  oases  at  law  Aid  in  equity,  aggued  and  decided  in  the  Court  of 
Appeals  of  the  Commonwealth  ot  Kentucky .  By  J.  J.  Marshall,  Reporter  of 
the  decisions  of  the  Court  of  Appeals.  Volume!  Containing  the  cases  de- 
termined between  the  15th  January,  and  the  20th  June,  1829." 

The  right  whereof,  he  claims  as  author  and  proprietor,^  conformity  with  an 

aet  of  Congress,  entitled  "an  act  to  amend  the  several  nets,  respecting  copy- 
rights." JOHN  H.  HANN*,        H 

(Seal.)  •  Clerk  of  the  Dietriet  ©/  Kentucky. 
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or  THE 

COVRT  OJP  APPEALS  OF  K^JYTVCtTT. 

Established  by  the  Cota$  at  different  periods,  and  in  force  on  the  20«fc 

June,  1&29; 

Extract  from  the  statute*  establishing  the  Court 

"The  Court  of  Appeals  shall  bare  power  to  direct  the  writs,  summonses,  pro- 
oess,  forms  aod  mode  of  proceeding  to  be  iftsaed,  observed,  end  parsaed  by  the 
said  Court  of  Appeals."    1  Litt.  L.  K.  104;  1  Dig.  L.  K.  381. 

Adopted  Spring  Term,  1810. 
MOTIONS. 

1.  Motions  may  be  made  immediately  after  the  orders  of  the 
preceding  day  are  read,  and  the  options  of  the  court  delivered 
in ;  bat  at  no  other  time,  unless  in  cases  of  necessity,  or  in  relation 
to  a  cause  when  called  in  course. 

2.  They  are  to  be  made  by  the  attorneys  in  the  following  order: 
First,  by  the  attorney  general ;  next,  by  the  eldest  practitioner  at 
the  bar,  and  so  on,  in  regular  succession,  to  the  youngest.  But 
do  attorney  to  make  »  second  motion,  until  each  has  bad  an  oppor- 
tunity of  making  his  motion. 

3.  Affidavfto  must  be  used,  when  a  motion  is  bottomed  upon  a 
matter  of  fact,  which,  according  to  the  practice  of  the  court, 
should  be  sworn  to. 

SUPERSEDEAS. 

4.  No  supersedeas  will  be  granted,  unless  the  transcript  of  the 
record,  on  which  the  application  is  made,  be  complete,  and  so  cer- 
tified by  the  clerk. 

5.  When  a  writ  of  error  shall  have  been  made  a  supersedeas,  the 

clerk-shall  issue  a  certificate,  in  substance  as  follows: 

* 

Kentucky,  Sct. 

Clerk's  Office  of  the  Court  of  Appeals. 

I  do  hereby  certify,  that  a  writ  of  error  hath  issued  from  this 
office,  for  the  reversal  of  a  judgment  obtained  by  A,  against  B,  in 

the court  of ,at  their term 1 8 in 

a  certain  action  of ,  for ,  which  writ  of  error  is  to 

operate  as  a  supersedeas,  and  as  such,  is  to  be  obeyed.     Given  un- 
der my  hand,,  this day  of .'    Which  certificate  shall 

have  the  same  effect,  as  if  a  regular  supersedeas  had  issued. 
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WRITS  OF  ERROR. 

6.  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of  the 
record,  in  which  the  judgment  or  decree  complained  of,  is  entered, 
commanding  him  to  certify  a  transcript  of  the  said  record  to  this 
court. 

7.  When  a  phtmtifFin  eiror*,  shaft  61e  a  record  duly  certified  to 
be  full  and  complete,  before  a  writ  of  error  issues,  it  shall  not  be 
pecessary  to  send  #uch  writ  to,  the  clerk  of  the  inferior  court; 
but  the  writ  shall  be  made  out  and  filed  by  the' clerk  of  this  court 
with  the  said  record;  which  record  shall  be  taken  and  consider- 
ed as  a  due  return  to  said  writ 

PROCESS  ON  WRITS  OF  ERROR. 

8.  The  proces  on  writs  of  error,  shall  be  a  ntbpmna  directed  to 
the  sergeant  or  to  the  sheriff  of  the  proper  county,  (or,  ih  case  the 
sheriff  be  interested  in  the  suit,  to  the  coioner,)  commanding  him 
to  summon  the  defendant  in  error,  to  appear  in  court,  to  show 
cause,  if  any  he  can,  why  the  judgment  or  decree  mentioned  in  the 
said  writ  of  error,  should  not  be  reversed. 

9.  If  the  subpoena  be  not  returned  executed,  an  alias,  pluries,  &c« 
may  issue  at  any  time,  on  the  application  of  the  party,  without  a 
special  order  of  court,  therefor. 

10.  Where  it  shall  appear  to  the  ceurt  by  satisfactory  proof, 
that  a  defendant  is  not  an  inhabitant  of  this  state,  there  shall  be  a 
day  6xed  for  his  appearance  and  au  order  to  advertise;  which 
order  shall  be  published  once  a  week  for  three  weeks  sut^cessive- 
ly,  in  some  one  of  the  newspapers  published  in  Frankfort*  the  last 
of  which  publications,  shall  be  four  weeks  at  least  preceding  the 
appearance  day.  After  publication  as  aforesaid,  and  an  affidavit 
therof,  filed  with  the  clerk,  the  cause  shall  stand  for  hearing  in 
the  same  manner  as  if  a  subpwna  against  such  defendant  had  been 
returned  executed. 

11.  A  fee  of  one  dollar  shall  be  allowed  for  every  publication, 
which  shall  be  taxed  and  recovered  by  the  plaintiff,  if  successful,  as 
other  costs  are. 

APPEALS. 

* 

12.  The  clerk  shall  receive  and  docket  the  record  of  any  ap- 
peal, within  the  period  the  court  has,  by  law,  a  discretion  to  re- 
ceive it:  Provided,  however,  the  court  may,  on  motion,  dismiss  the 
appeal  at  any  time  during  the  term  next  succeeding,  for  such  rea- 
sons, as  would  be  sufficient  to  prevent  the  court  from  receiving  it. 

ABATEMENTS  AND  REVIVALS. 

13.  When  an  appeal  or  writ  of  error  shall  abate  by  the  death 
pf  either  party,  a  subp&naffiRj  be  taken  out  in  favor  of  <ft  against 
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the  legal  representatives  of  the  deceased,  as  the  case  may  he,  di- 
rected as  above  prescribed,  summoning  the  defendant  or  appellee* 
to  show  cause  why  the  suit  should  not  be  revived;  which  being  re- 
turned executed,  the  cause  shall  stand  revived  without  further  order* 
unless  cause  be  shown  against  the  revival,  in  which  case,  such  off* 
der  will  be  made,  as  the  nature  of  the  case  may  require. 

14.  Or,  on  the  motion  of  the  proper  party,  the  cause  may  be  re- 
vived in  the  names  of  the  representatives  of  the  deceased,  with- 
out any  previous  process;  but  in  such  case,  a  copy  ef  the  order  of 
revivor  shall  be  served  on  the  defendant  or  defendants,  before  the 
re-hearing  of  the  cause* 

DOCKETING  SUITS  FOR  HEARING. 

15.  The  clerk  shall  set  the  causes  for  hearing  in  the  order  they 
come  into  his  office,  except  those  hereinafter  provided  for. 

16.  Causes  which  require  oral  testimony,  shall  be  set  for  trial 
by  the  clerk  on  such  days  of  the  term,  as  may  appear  to  him  prop- 
er, having  regard  to  the  times  such  causes  came  into  bis  office, 
and  to  the  number  of  suits  in  the  court. 

17.  Causes  to  which  the  commonwealth  is  a  party,  shall  be  set 
to  the  fifteenth  day  of  the  term. 

ASSIGNMENTS  OF  ERROR. 

10.  In  writs  of  error  not  operating  as  a  supersedeas,  and  in  apt 
peals,  the  plaintiff  or  appellant  shall,  within  eight  days  after  filing 
the  record,  assign  in  writing,  and  file  with  the  clerk,  the  partic- 
ular error  or  errors,  of  which  he  complains.  No  other  errors  shall 
afterwards  be  alleged  by  the  party,  or  examined  into  by  the  court* 

19.  If  the  party  fail  to  assign  errors  as  aforesaid,  a  rule  to  as-« 
sign  errors  shall  be  given,  and  if  errors  be  not  assigned  by  the  e^ 
pi  ration  of  the  rule,  the  cause  may,  on  motion,  be  dismissed. 

20.  The  plaintiff  or  appellant  shall  be  allowed  four  days  after 
the  return  to  a  certiorari  shall  be  filed*  to  assign  errors  in  the  record 
brought  up  by  the  certiorari  f  and  which  were  not  contained  in  the 
record  first  filed. 

ORDER  OF  PROCEEDING   WITH   SUITS  ON  THE 
DOCKET,  toe. 

21-  Suits  set  for  a  particular  day  will  be  taken  up  and  disposed 
of  on  that  day,  or  as  soon  thereafter,  us  may  be  practicable. 

22.  The  other  suits  shall  be  called  and  heard,  continued  or  dis- 
missed, in  the  order  they  stand  docketed;  saving  however,  to  the 
court,  the  right  of  postponing  any  cause,  or  setting  it  to  a  particu- 
lar day,  for  any  sufficient  reason  appearing  to  them* 

23.  The  court  will  not  permit  a  cause  to  be  continued  by  the  con- 
sent of  the  parties  only ;  the  consent  of  the  court  must  be  obtained. 
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24.  When  a  cause  is  regularly  called  up,  the  appellant  or  plain- 
tiff will  be  called;  if  he  appear  not  by  himself  or  counselor  attor- 
ney, the  suit  will  be  dismissed  for  want  of  prosecution;  if  he  ap- 
pear, the  appellee  or  defendant  will  be  called,  and  if  the  process 
so  operates  as  that  he  is  bound  to  appear,  and  makes  default,  the 
cause  shall  progress,  unless  for  cause  shown. 

BRIEFS. 

25.  The  counsel  on  each  side  of  every  chancery  cause,  shall 
furnish  the  court,  at  a  convenient  time  preceding  the  argument, 
with  a  written  statement  of  the' material  points  in  the  case;  but 
no  error  or  omission  therein,  shall  prejudice  the  counsel  in  argu- 
ment, or  the  court  in  their  adjudications.    (See,  Rule  35.) 

RE-HEARINGS. 

26.  Re-hearings  must  be  applied  for  by  petition  in  writing,  set- 
ting forth  the  cause  or  causes,  for  which  the  judgment  or  decree  is 
supposed  to  be  erroneous.  The  court  will  consider  the  petition 
without  argument,  and  if  a  re-hearing  is  granted,  direct  it  as  to  one 
or  more  points,  as  the  case  shall  in  their  opinion  require.  But  no 
application  for  a  re-hearing  will  be  heard,  after  leave  has  been 
given,  to  take  out  a  copy  of  the  judgment  or  decree.  (See,  Rule 
34.) 

COPIES  OF  JUDGMENTS  AND  DECREES,  WHEN  THEY 
MAY  BE  TAKEN  OUT. 

27.  On  motion,  permission  will  be  given  as  a  matter  of  course, 
to  take  out  a  copy  of  a  judgment  or  decree  of  this  court,  at  any 
time  after  the  expiration  of  fifteen  juridical  days,  from  the  day  on 
which  the  judgment  or  decree  was  rendered,  except  in  those  cases, 
in  which  the  title  of  land  or  the  freehold,  was  in  question. 

[In  the  construction  of  this  rule,  days  of  recess  are  excluded.  At  the  end  of 
the  term,  copies  of  the  mandate?  issue  of  coarse,  except  where  the  decisions  are 
suspended  by  petition  for  re-hearing,  or  special  order  of  the  court.] 

RETURN  DAYS. 

28.  The  first  day  of  every  term  shall  be  a  general  return  day  for 
writs  of  error  and  process,  preparatory  to  the  hearing  of  a  cause; 
but  if  they  be  sued  out  in  term  time,  they  may  be  made  returna- 
ble on  any  day  therein  expressed,  provided  it  does  not  exceed  the 
fiftieth  day  of  the  term. 

fin  calculating  the  days  of  the  term  under  this  rule,  days  of  recess  in  the  term, 
are  included.  In  several  cases  at  the  Spring  term,  1829,  where  by  excluding  the 
days  of  recess,  writs  of  error  had  been  made  returnable  before  their  teste,  the 
writs  were  held  erroneous,  not  amendable,  and  were  quashed  on  motion.  See, 
among  others,  Hoy,  Lawrence,  &c.  ?s.  Rogers,  Davidson,  &c.  Order  Book,  Y. 
-pages  265  and  318.] 
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29.  The  first  Monday  in  each  month,  shall  be  a  return  day  for 
executions  issued  from  this  court.  They  shall  be  returnable  on 
some  one  of  those  return  days,  and  there  shall  be  at  least  thirty, 
and  not  more  than  ninety  days,  between  their  test  and  return. 

Adopted  Fall  Term,  1810. 

TRANSCRIPTS  OF  RECORDS  MAY  BE  USED  BY 
EITHER  PARTY. 

30.  When  the  transcript  of  the  record  of  a  suit  shall  be  lodg- 
ed with  the  clerk  of  this  court,  in  any  judicial  proceeding,  such 
transcript  may  be  used  by  either  party  to  the  record,  on  any  mo- 
tion for  supersedeas ,  appeal  or  writ  of  error,  made  or  prosecuted  by 
either  of  them. 

Adopted  Spring  Term,  1811. 

TAXATION  OF  COSTS. 

31.  Id  all  cases,  where  the  costs  of  the  record  or  papers  filed  in 
this  court  in  any  suit,  be  not  certified  by  the  clerk  of  the  court 
from  whence  the  record  or  papers  came,  the  clerk  of  this  court 
shall,  when  necessary,  ascertain  the  amount  of  such  costs  from  the 
record  and  papers  filed. 

Adopted  Spring  Term,  1817. 
DELAY  CAUSES. 

32.  Whenever  it  may  be  suggested,  and  the  court,  upon  inspect- 
ing the  record,  shall  be  of  opinion,  that  any  appeal  depending  in 
this  court,  has  been  taken  and  prosecuted  for  the  purpose  of  de- 
lay, it  will  be  taken  up,  and  disposed  of,  without  having  been  reg- 
ularly called  upon  the  docket. 

33.  In  cases  which,  in  the  opinion  of  the  court,  have  been 
brought  for  delay,  permission,  as  a  matter  of  course,  will  be  imme- 
diately given  to  take  out  a  copy  of  the  judgment  or  decree  of  this 
court. 

RE-HEARINGS. 

34.  Petitions  for  re-hearing  must  be  presented  within  fifteen  ju- 
ridical days,  from  the  time  of  rendering  the  judgment  or  decree 
sought  to  be  reviewed.    (See,  Rule  24.) 

Adopted  Spring  Term,  1823. 

BRIEFS. 

35.  No  cause  shall  be  argued  or  submitted  to  the  court  for  a 
decision,  unless  the  counsel  or  parties,  on  each  side,  shall,  in  con- 
venient time,  before  the  hearing  or  submission,  furnish  the  court 

•  with  a  brief  statement,  in  writing,  of  the  points  of  law  relied  on, 
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and  a  citation  of  such  appropriate  authorities  in  support  thereof* 
as  they  may  wish  to  use*  The  party  failing  to  comply  with  this 
rule,  shall  be  considered  as  making  default;  and  if  such  failure  be 
on  the  part  of  the  appellee  or  defendant  in  error,  the  opposite 
party  shall  be  permitted  to  proceed  alone  in  the  argument:  Pro- 
vided,  however,  That  neither  party  in  the  argument,  shall  be  re- 
stricted to  the  use  of  the  authorities,  cited  in  such  statements* 
(See,  Rule  25.) 

Adopted  June  %  1826. 

JUDGMENTS  AND  DECREES. 

36.  After  the  expiration  of  fifteen  juridical  days,  from  the  day 
on  which  a  judgment  or  decree  is  rendered,  the  clerk  shall,  as  mat- 
ter of  course,  deliver  copies  of  such  judgment  or  decree,  unless 
the  case  is  suspended  by  a  petition  for  a  re-hearing,  or  otherwise* 

Adopted  November  2,  1 827. 

EXECUTIONS  FOR  COSTS. 

37.  The  clerk  may  issue  executions  for  costs,  in  any  case,  dur- 
ing term  time,  in  cases  decided  at  the  same  term:  Provided,  That 
by  the  rules  of  court,  the  opinion,  judgment  or  decree  of  the  court 
may  be  taken  out  officially. 

Adopted  January  59  1 828. 

ARGUMENT  OF  CROSS  APPEALS. 

38.  Cases  of  appeal  or  writ  of  error,  depending  on  the  same 
record,  upon  complaint  of  error,  by  the  plaintiff  and  defendant, 
will  be  heard  together;  the  counsel  will  be  heard  in  the  same  order, 
as  if  but  one  appeal  or  writ  of  error  were  pending;  the  counsel 
for  the  plaintiff  below,  will  open  the  argument  upon  all  the  errors 

•  assigned ;  the  counsel  for  the  defendant  below  will  next  be  heard, 
and  the  counsel  for  the  plaintiff  below  will  conclude  the  argument* 
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JUDGES  OF  THE  GENERAL  COURT> 

Specially  required  by  statute  to  attend  at  every  Term  and  hold  the  Court : 

JOHH  t.  BRIDGES. 

SSVBT  FXRTXiE. 

AH  the  other  Circuit  Judges  are,  also,  members  of  the  court;  but  their  atten- 
dance ii  ndt  enforced.    One  Judge  majr  constitute  a  Court. 


THE  CIRCUIT  JUDGES, 

FXOM    1ST.   JA3TOARY,    1829,   TO   20TH   JUNE,    1820. 


WILLIAM  P.  ROPER— First  District— M&ion,  Fleming,  Lewis,  Bracken  and 
Greenup* 

HENRY  O.   BROWN— Second    Dittrict—  Harrison,    Pendleton,    Nicholas, 
Campbell,  Boone  aod  Grant. 

THOMAS  M.  HICKEY—  Third  District— Fayette,  Scott  and  Owen. 

HENRY  DAVIDGE— Fourth  Dittrict— Franklin,  Shelby,  Henry,  Gallatin, 
Oldham  and  Anderson. 

HENRY  PIRTLE—  Fifth  Itotrfct— Jefferson  and  Mead. 

HENRY  P.  BROADNAX— &rft  District— Logan,  Warren,  Simpson,  Allen, 
Butler  and  Todd. 

BENJAMIN    SHACKLEFORD— Seventh    Dtitriet— Livingston,    Caldwell, 
Christian,  Hickman,  Trigg,  Calloway,  Graves  and  M'Cracken. 

BENJAMIN  MONROE— Eighth  District— Green,  Adair,  Cumberland,  Mon- 
roe, Hart,  Barren  and  Edmonson. 

WILLIAM   L.  KELLY— Ninth    Dittrict—  Washington,    Mercer,    Spencer, 
Woodford  And  Jessamine. 

RICHARD  FRENCH—  Tenth  District—  Appointed  March  2<1,  1828,  in  the 
place  of  George  Shannon,  resigned — Bourbon,  Clarke,  Madison  and  Estill. 

SILAS  W.  BOBBINS— Eleventh  District—  Montgomery,  Bath,  Floyd,  Law- 
rence, Pike  and  Morgan. 

JOHN  L.  BRIDGES—  Tkoelflh  District— Garrard,  Lincoln,  Casey,  Wayne, 
Pulaski,  Rnssell  and  Laurel. 

PAUL  I.  BOOKER- Thirteenth  District-Nelson,  Hardin,  Bullitt  and  Grayson. 

ALNEY  M'LEAN— Fourteenth  District—  Muhlenburg,  Hopkins,  Union,  Hen- 
derson, Ohio,  Daviess  and  Breckenridge. 

JOSEPH  VV£— Fifteenth  District— Rockcastle,  Knox,  Clay,  Perry,  Harlan 
and  Whitley. 

2   ■* 
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JUDGES 

OF  THE 

COIKT  OF  APPEALS  OF  KENTUCKY- 

PK63I  ITS  ESTABLISHMENT  TO  20TU  OP  JU2TE,  1829. 

CHUF  JUSTICES. 

Harry  Irs mp,  commissioned  June  28tb,  1792,  according  to  the  statute  estab- 
lishing (he  court. 

George  Muter,  7th  December,  1792,  in  place  of  Harry  Innii,  appointed 
Judge  of  the  United  States'  Court,  'or  the  District  of  Ktntucky. 

Thomas  Todd,  13th  December,  1806,  in  place  ot  George  Muter,  resigned. 

Felix  Grundy,  !  1th  April,  1807,  in  place  of  Thomas  Todd,  appointed  Asso- 
ciate Justice  of  the  Supreme  Court  of  the  United  btates.  , 

JSiman  Edwards,  5th  January,  1808,  in  place  of  Felix  Grundy,  resigned. 

George  M.   Bibb,  30th  May,  1809,  in  place  of  Nii.inn  Edwards,  reigned. 

J'«n«  Doyle,  March  20th,  1810,  in  place  of  George  M.  Bihb,  resigned. 

George  M.  Bibb,  5th  January,  1827,  in  place" of  John  Boyle,  appointed 
Judge  of  the  United  States  Court  for  tho  District  of  Kentucky. 

JTute.    Chief  Justice  Bibb,   resigned  23d   December,   1828,  and  the  office  of 
Chief  Justice  remained  vacant  until  16th  December,  1829. 
SECOND  JUDGES. 

Benjamin  Seba?tiajc,  commissioned  June  28th,  1792,  according  to  the  statute 
establishing  the  court. 

Felix  Grundy,  10th  December,  1806,  in  place  oi  B.  Sebastian,  resigned. 

Robert  Trimble,  1 3th  April,  1807,  in  place  of  Felix  Grundy,  promoted. 

John  Boyle  April  in   1809,  in  place  of  Robert  Trimble,  resign*  d. 

Caleb  Wallace,  elevated  March  20th,  1810,  by  the  abolition  of  the  numeri- 
cal rank,  and  the  establishment  of  that  of  seniority,  by  an  act  approved  January 
31st,  18l0,in  place  of  John  Beyle,  promoted. 

Wn  li am  Logan,  elevated  by  seniority,  181 3,  in  place  of  C.  Wallace,  resigned. 

William  Owi.ey,  elevated  hy  neniont),  1819,  in  place  of  W.  Logan,  resigned. 

George  Robertson,  commitj-ioned  December  24th,  1828,  in  place  of  Wil- 
liam Ow*ley,  resigned. 

THIRD  JUDGES. 

Caleb  Wallace,  commissioned  28th  June,  1792,  according  to  the  statute  es- 
tablishing the  court. 

William  Logan,  elevated  by  seniority,  March  20th,  1810,  in  place  of  Caleb 
Wallace,  elevated  to  the  second  rank. 

William  Owley,  elevated  by  seniority,  1813,  in  place  of  William  Logan, 
elevated  to  the  second  rank. 

John  Rowan,  commi^ioned  14th  January,  1819,  to  fill  the  vacancy  occasioned 
by  the  resignation  of  William  Logan,  and  elevation  of  William  Owsley  to  bis  rank. 

Benjamin  Mills,  commisssioned  February  16<b,  18i0,  in  place  of  John  Row- 
an, resigned. 

Joseph  R  Underwood,  commissioned  December  24th,  1828,  in  place  of  B. 
Mills,  resigned. 

FOUBTH   JUDGES. 

ThomA9  Todd,  commissioned  1 9th  December,  1801,  in  pursuance  of  the  stat- 
ute creating  the  office,  approved  on  that  day. 

Nikian  Edwards,  13th  December,  1806,  in  place  of  Thomas  Todd,  promoted. 

William  Logan,  11th  January,  1808,  in  place  of  Ninian  Edwards,  promoted. 

George  M.  Bibb,  31M  January,  1808,  in  placed  William  Logan,  resigned. 

James  Clark,  29th  March,  1810^  U\  place  of  George  M.  Bibb,  promoted. 

William  Owsley,  8th  April,  T812,  in  place  cf  James  Clark,  resigned. 

It  was  provided  by  a  statute,  apprised  January  20th,  1813,  that  whenever  a 
vacancy  should  happen,  by  death)  resignation  or  otherwise,  the  court  should 
con<Ut  of  thre«»  Judges  only  ;  whereby,  after  the  resignation  of  Judge  Wallace, 
and  consequent  elevation  of  Judge  Owsley  to  the  third  rank,  tae  office  of  fourth 
Judge  ceased  to  exist. 
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Hickey  vs.  Young  and  others.    <        Chaucer?. 

Error  to  the  Clarke  Circuit ;  Osorgjb  Sbaxhi ok,  J  adge.  Cue  1. 

Resulting  Trust.    Depositions.    Error.     Costs.    Parties* 

Decrees. 
Judge  Robertson  delivered  the  opinion  of  the  Court.  January  16. 

The  complainant  below  and  now  plaintiff  Allocation  of 
in  error,  charges  in  his  bill,  fired  in  the  Clarke  circuit  Hiokey'ibil). 
court,  against  Wm.  Webb  and  Jno.  Young,  that  in  1822, 
he  made  a  parol  contract  with  said  Webb,  as  the  agent 
of  Geo.  Weob,  of  Illinois  for  the  purchase  of  a  house  and 
lot  of  said  George,  in  the  town  of  Winchester  in  said 
county,  for  which  he  agreed  to  give  $600  in  notes  on 
the  Bank  of  the  Commonwealth,  and  $600  in  cabinet 
work — that  he  paid  the  $600  in  Commonwealth's  pa* 
per  and  $324  in  cabinet  work,  and  was  ready  and  wil- 
ling to  pay  the  remaining  $276  according  to  his  con- 
tract, but  was  prevented,  by  the  conveyance  of  the  said 
house  and  lot  by  George  Webb  to  defendant  Young,  in 
December  1 822,  who  paid  the  said  sumof$276  to  Webb, 
and  was  fully  acquainted  with  all  the  foregoing  facts* 
The  prayer  of  the  bill  is  for  an  enforcement  of  a  sup- 
posed equitable  lien  on  the  house  and  lot,  for  the  advan- 
ces alleged  to  have  been  made  by  Hickey,  or  a  decree 
for  the  value  of  those  advances  against  the  defendants. 
Vol.  I.  A 


Digitized 


by  Google 


2 


J.  J.  MARSHALL'S  REPORTS. 


HlCKSY 
VS. 

Young  and 

OTHERS. 

Answer  of 
Will.  Webb. 


Young's  an- 
swer. 


Proofs. 


By  an  amended  bill,  George  Webb  is  prajed  to  be 
made  defendant. 

William  Webb,  in  bis  answer,  denies  that  he  ever 
made  any  contract  whatever  with  Hickey  for  the  house 
and  lot,  but  avers  that  the  contract  was  made  with  his 
co-defendant  Young,  who  made  all  the  payments,  and 
consequently  obtained  a  deed. 

Young  answered  to  the  same  effect;  and  also  avers 
that  he  delivered  $700  in  Commonwealth  paper  to 
Hickey,  to  pay  to  Webb,  onlv  $600  of  which  he  paid, 
exhibits  Webb's  bond  to  himself  for  a  title  to  the  house 
and  lot,  dated  in  September,  1822,  and  insists  that 
Hickey  owes  him,  for  which  he  asks  a  decree.  He 
admits  that  Hickey,  (who  is  a  cabinet  workman)  made 
the  furniture  (excepting  one  bureau,)  which  was 
paid  to  Webb;  and  states  that  Hickey,  because  he  was 
his  son-in-law,  was  permitted  to  live  for  nearly  twoyears 
in  the  house  after  his  purchase. 

There  is  no  proof  of  a  contract  between  Hickey 
and  Webb,  and  consequently  Webb  was  improperly 
made  a  defendant. 

It  is  proved  by  two  witnesses  that  Young  admitted 
that  he  had  given  Hickey  $700  with  directions  to  purr 
chase  for  the  use  of  his  wife  (who  was  Young's  daugh- 
ter) a  female  slave  or  a  house  to  live  in;  and  that 
Hickey  furnished  all  the  furniture  advanced  to  Webb, 
except  one  bureau.  It  is  also  proved  that  Hickey 
stated,  that  Young  would  be  dissatisfied  with  his  reten- 
tion of  the$UX);  and  for  some  private  reason,  the  title 
to  the  lot  was  to  be  in  Young;  and  Young  further  prored 
that  the  contract  was  made  by  him,  and  that  Hickey 
wqs  present  when  the  bond  for  title  was  executed  to 
him  and  made  no  objection. 

The  court  below  having  dismissed  the  bill  and 
Decree ef  the  decreed  to  the  defendants  costs,  the  plaintiff  in  error 
disSMin^tbe  q«e8tions  the  propriety  of  the  decree. 

biU'  Three  points  are  embraced  in  the  assignment  of 

errors. 

The  first  and  most  important  w,  whether  there  wa? 
error  in  dismissing  the  bill. 
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If  the  evidence  had  proved  any  facts  from  which  Hicket 
an  equitable  lien  could  be  reasonably  deduced,  or  a  Youno  AWW 
resulting  trust  inferred,  a  bill  might  have  been  sua-  othkrs. 
tained;  but  there  is  not  even  the  semblance  of  evi 


dence  tending  to  prove  a  lien.     The  contract  having  JJjJJjJ^JJi  ^ 
been  made  by,  and  in  the  name  of  Young, and  with  the  poiithe.v  hI- 
know ledge  and  assent,  and  in  the  presence  of  Hickey,  te*cd  and  in- 
there  seems  to  be  no  analogy  between  this  case  and  dwpuUbly 
any  of  those  in  which  an  equitfeble  lien  exists.     Nor  ^ 
can  the  court  admit  that  there  is  sufficient  evidence  of 
a  trust  between  Hickey  and-  Young  to  authorise  a  de- 
cree on  that  ground  in  favor  of  Hickey.     Justice  and 
policy,,  as  well  as  unquestionable  authorities  to  be  found 
in  the  decisions  of  this  court  and  elsewhere,  require 
that  such  trusts  even  when  positively  alleged,  should 
be  indisputably  proved.     Such  is  not,  in  our  opinionr 
the  evidence  in  this  case;  and  if  it  were,  it  could  not 
avail,  because  the  bill  contains  no  allegation  or  prayer 
to  which  it  could  be  applied.     Hickey  seems  never  to 
bare  thought  of  such  a  relation  between  himself  and 
Young,  as  would  create  a  trust    which   would  entitle 
him  to  relief  on  that  ground. 

The  most  that  can  be  presumed  in  favor  of  Hickey 
is,  that  Young  intended  to  hold  the  title  for  the  benefit 
of  his  daughter.  This  could  not  affect  the  case,  even 
if  the  bill  had  relied  on  a  trust  resulting  from  parol 
evidence  of  facts;  and  on  the  facts  proved,  the  Chan- 
cellor should  not  sustain  a  bill  for  the  value  of  the  fur- 
niture and  money  alleged  to  have  be^n  paid  by  Hickey. 
We  concur, therefore,  with  the  court  below,  in  the  opin- 
ion that  the  bill  ought  to  have- been  dismissed. 

The  second  point  embraced  in  the  assignment  of  Deposition  ta- 
errors,  should  have  no  influence — for  although  it  was  ken  a  •econd 
irregular  to  suffer  a  second  deposition  of  the  same  wit-  £'"£;  Qtuthh°cut 
ness,  taken    without  leave,  to  be    read,  the  one  ob-  co„rt  erro. 
jected  to  in  this  case  did  not  affect  the  decision;  with-  neou§;  but 
out  it,  the  equity  of  Hickey  according  to  the  view  tfth*  merit* 

-i_^   j       *  ■_  ^      J  *     .    j         i?  xl-       j  •    of  the  ciue 

already   taken,   was   unsupported.      If  this   deposi-  ^  not  affec. 
tion  had  been  excluded*  the  decision  should  have  been  ted,  no  c»i»e 
as  it  was.     Erroneously  admitting  it,  therefore,  when  foF  rcvPrsa  '• 
its  rejection  could  not  in  the  slightest  degree  hare  op- 
erated to  the  plaintiff's  advantage,  can  not  be  objected 
to  by  him. 
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Hicxxr  Whether  it  is  proper  to  decree  costs  in  any  case  in 

Touhg'ah©    ^avor  °f  a  defendant,  who  is  before  the  court,  only  by 
others,         constructivie  service,  which  is  the  third  and  last  point 

— presented  for  consideration,  it  is  unnecessary  now  to 

TtisDoobjee*  dec'de;  because,  first,  it  does  not  appear  in  this  case 
tion  by  c«m-   that  there  could  be  any  costs  to  tax  iu  favor  of  George 
pUioanttoa   Webb,  and  consequently,  if  he  is  embraced  in  the  de- 
it*e!obpace?  a  cree  ^or  c°8ts*  tn«  plaintiff  can  not  be  prejudiced* 
d^fend*Jlt  Second;  it  cannot  be  fairly  construed,  that  a  decree 

incurred  cost.  ^at  *ne  defendants  should  have  costs,  would  entitle 
an  individual  to  costs  who  was  not  before  the  court, 
On*  named  either  by  appearance,  actual  service  of  process  or  reg- 
buUiot  «erv-  u'ar  advertisement  (or  two  months:  And  we  have  not 
•d  with  pro-  seen  that  George  Webb  became  a  defendant  in  either 
♦ess,  adw-  of  these  modes.  The  order  we  think  was  not  publish- 
or  othVrwUe1*  ed  two  m°nths;  but  if  it  had  been,  we  should  not 
appearing,  it  consider  him  entitled,  by  a  reasonable  application  of 
no  party,        the  decree,  to  costs. 

It  is,  therefore,  the  opinion  of  the  court,  that  there  is 
no  error  in  the  decree  of  the  circuit  court. 

,  If  Hickey  made  any  contract  with  Young,  in  relation 
to  the  house  and  lot — if  he,  on  request,  furnished  him 
»ot™a!red*or  w**  rooney  or  property — or  appropriated  either  to  his 
hit  apprapri-  «*se,  he  may  still  have  redress  by  an  appropriate  rena- 
ate  remedy,  edy,  and  the  exhibition  of  satisfactory  proof* 
bj  diimiatal 

of  hit  inap-         The  decree  is  affirmed  with  costs, 
propriate  bill. 


soirb  fa-  Ward  vs.  Prather's  Adrrfr. 

CIAS. 

'  Case  £•  Error  to  tbe  Clarke  Circuit ;  George  Shahnon,  Judge. 

Variance.    Nul  tiel  record.    Judgments, 

January  16.     Judge  Ukperwood  delivered  tbe  opinion  of  the  Court. 

Ward  sued  out  a  writ  of scire  facias  to  re- 
It  m  toffioieiit  vive  a  judgment  of  the  Clarke  circuit  court  rendered 
^to^rtata  again8t  tbe  intestate  of  the  defendants.  The  plea  of 
snob  recitals  nul  tiel  record  was  filed  and  issue  made  up  thereon. 
at  will  point  The  court  decided  that  the  record  offered  in  evidence 
was  not  the  same  set  out  in  the  scire  facias,  and  there- 


Digitized 


by  Google 


JANUARY  1829.  5 

upon  gave  judgment  for  the  defendants.    Exceptions 
were  taken,  and  although  the  amount  of  the  judgment     A" 
sought  to  be  revived,  is  only  seventy-jive  cents,  the  case  Prathbr* 
has  been  brought  up  for  revision.    The  judgment  in  the  Admr. 
court  below,  was  rendered  upon  and  in  pursuance  to  to  tbe;u<j- 
an  award    which   directed  a   division  of  the  costs  ment  intend- 
between  the  litigants  ;  and   in  entering   the   judg-  «<*  to  be  revi- 
meot  for  the  seventy-five  cents,  these  words  are  add-  7,^  cerMio- 
ed,  "and  that  the  costs  herein  expended  be  equally  tj,  that  the 
borne  by  the  parties."     The  scire  facias  is  silent  in  <tefen»ant 
respect   to  the  costs  disposed  of  as  above,  and  on  "jj^  k™w 
that  account  the  variance  was  adjudged  fatal  by  the  ^ot  i"  *" 
court  below.     We  do  not  consider  it  necessary  in  a  meant. 
wire  facias  to  copy  literally  and  frilly  the  judgment, 
and   every  order  immediately  connected  therewith. 
We  are  of  opinion,  th-tt  if  the  scire  facias  contains 
such  recitals  as  will  point  to  the  judgment  intended  to 
be  revived,  with  such  certainty  that  the  defendants 
in  the  scire  facias*  must  know  what  judgment  is  meant, 
it  is  sufficient*   Now  in  this  case,  there  is  an  exact  coin- 
cidence between  the  record  offered  in  evidence  and  the 
recitals  in  the  scire  facias  as  it  regards  the  parties,  the 
court,  the  date  of  the  judgment,  its  having    been 
entered   upon  an  award,  and  its  amount.     Such  an 
agreement  could  leave  no  doubt  on  the  mind  as  to  the 
judgment  intended  to  be  revived ;  and  we  cannot  per- 
ceive what  good  could  have  resulted  from  copying  in 
the  scire  facias,  the  above  sentence  in  respect  to  the 
costs,  or  how  the  omission  to  copy  it,  could  have  mis- 
lead or  prejudiced  the  defendants.     We  are  therefore  Clau§o  fob- 
constrained  to  say,  that  there  was  such  a  substantial  >lJ,ort  to  the 
correspondence  and  agreement  between  the  scire  facias  Jh«t™Hch 
and  record  offered  Tn  evidence,  that  judgment  should  p»Tt)  pay 
have  been  rendered  for  the  plaintiff.  their  own  , 

*  co»ts  need 

The  judgment  of  the  court  below,  is  therefore  not  hercci- 
reversed,  and  the  cause  remanded,  with  directions  to  J^ywj^. 
enter  judgment  for  the  plaintiff,  upon  the  issue  found. 

The  plaintiff  in  error  is  entitled  to  his  costs  in  this 
court. 
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Circuit* 


Stockton  vs.  Scobie. 


Cam  3.  Error  to  tht  Montgomery  Circuit;  Silas  W.  Rob  bins,  Judge* 


January  16. 

Covenant  to 
pay  Bank 
notes  round 
in  an  instru- 
ment contain- 
ing covenant 
to  do  other 
things,  not 
within  the 
statute,  au- 
thorising a  re- 
covery in 
kind. 


Value  of  the 
paper  when 
due,  and  in* 
terett  thereon 
is  the  criteri- 
on of  dam- 
ages. 


Bank  note  contracts* .  Interest. 

Judge  Underwood,  delivered  the  opinion  of  the  Court. 

The  only  question  presented  in  this  case,, 
is,  whether  in  a  suit  upon  a  contract  to  pay  notes  on 
the  Bank  of  the  Commonwealth,  and  io  do  other  things^ 
the  court  has  authority  to  give  judgment  for  the  Bank 
notes  specifically,  the  plaintiff  consenting  to  receive 
them,  and  making  an  endorsement  on  his  declaration 
to  that  effect* 

On  the  authority  of  the  case  of  Sneed  and  Anderson, 
vs.  Price,  recently  decided,  and  influenced  by  the  rea- 
soning of  the  court  in  the  case  of  Wright  vs.  Cole- 
man, 4  Bibb,  252,  .we  are  of  opinion,  that  it  was  erro- 
neous to  render  judgment  for  the  notes  of  the  Bank  of 
the  Commonwealth  specifically;  and  that  the  court  he- 
low,  erred  in  excluding  the  evidence  offered  to  prove 
the  value  of  such  notes,  when  they  became  due;  their 
value  and  interest  on  it,  being  the  proper  criterion  of 
damages. 

The  judgment  must  therefore  be  reversed,  and  the 
cause  remanded  for  proceedings  to  be  had,  not  incon- 
sistent with  this  opinion,  and  the  plaintiff  in  error  must 
recover  his  costs  in  this  court. 


Chancery. 


Case  4. 


January  SI. 

Bill  far  rescis- 
sion, on  the 
ground  of a 
superior  ad- 
verse claim, 
known  to 
vendor,  but 
concealed. 

Answer. 


Wilson  vs.  Jjoffoor. 

Appeal  from  the  Hopkins  Circuit;  Aijvey  Mel «e an,  Judge. 

Rescision  of  contracts.     Evidence. 

Judge  Underwood,  delivered  (he  opinion  of  the  Court. 

The  appellant  filed  his  bill  in  equity,  to 
be  relieved  against  a  contract  made  with  the  appellee, 
upon  the  ground  of  fraud,  practised,  as  is  alleged,  by 
the  concealment  of  the  appellee,  of  an  adverse  superior 
title  to  the  lands  sold  to  the  appellant,and  of  which,  the 
bill  charges,  the  appellee  had  knowledge  at  the  time  of 
the  contract. 

The  answer  denies  the  allegations  of  the  bill. 
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Upon  inspecting  the  record,  we  discover,  that  the  Wilsw 
title  which  Wilson,  the  appellant  relies  on  as  superior  lafiI^r# 
to  Laffoor's,  and  which  Wilson  charges  to  have  been 


fraudulent! j  concealed  from  him  by  Laffoor,is  a  patent  Parol  evi- 
fbr  sixteen  acres  of  land,  granted  to  Francis  Prince,  on  eSSenceland 
the  11th  July,  1825,  in  consideration  of  a  Kentucky  vendors 
Land  office  warrant,  surveyed  the  8th  of  Nov.  1823,  knowledge  of 
and  which  interferes  with  the  land  sold  to  Wilson.  the  ».,,e^ 
Laffoor  assigned  a  plat  and  certificate  of  survey,  for  c)Mm°with* 
fourteen  acres  of  land,  made  in  virtue  of  a  Kentucky  eot  shewing 
land  office  warrant, and  conveyed  his  interest  in  seven-  **»e Inetra- 
ty-five  acres  of  land,  purchased  from  William  Rhea,  to  jJne  9^t\\  no$ 
Wilson,  before  Prince  had  his  survey  made,  and  it  is  in  avail  to  re- 
consequence   of  Prince's  claim  interfering,  with   the  ,cind  thc 
Land  so  assigned  and  conveyed,  that  Wilson  complains.  conlract*. 
It  is  not  possible,  that  Laffoor,  could  have  been  guilty 
•f  practising  a  fraud,  by  concealing  a  knowledge  of  this 
claim  of  Prince,  from  Wilson,  at  the  date  of  their  con- 
tract; for  at  that  time,  Prince's  claim,  had  no  existence. 
A  survey   made   for  Prince  before  Laffoor's  fourteen 
acre  survey  was  made,  is  spoken  of  in  the  depositions, 
and  it  is  also  shown,  that  Laffoor  apprehended  danger 
from  a  claim  of  Prince,  founded  on.  a  county  court 
certificate;  but  no  such  survey  or  claim  is*  exhibited, 
and  therefore  we  cannot  regard  either  of  them  as  ex- 
isting.    There  is  no  founda^on,  on  which  to  impute  to 
Laffoor,  a  fraudulent  concealment  of  a  superior  title 
from  his  vendee.     Laffoor's  survey  for  fourteen  acres, 
(which  is  covered  almost  entirely  by  Prince's  sixteen 
acres)  was  made  on  a  Kentucky  Land  office  warrant, 
22nd  July,  1 822,  and  assigned  to  Wilson,  1 1  th  of  June, 
1823,  and  it  was  within  his  power,  to  have  secured  the 
eldest  grant,  and  given  his  title  full  effect,  from  the 
date  of  his  survey,  had  he  registered  his  plat  and  cer- 
tificate in  proper  time. 

There  is  proof  in  the  cause  conducing  to  shew,  that  It  most  be 
the    mill  seat,   that   gives  value   to  the  land,  was  ?££&£? 
at  one  time  equitably  owned  by  Prince,  who  held  Wil-  the  reacmon, 
Ham  Rhea's  bond  for  a  title,  and  that  Prince  directed  that  the  ad- 
Rhea,  to  make  the  title  to  appellant  and  appellee  while  JJ^^J,. 
they  were  partners.     We  could  not  upon  the  facts  be-  perior,  and  * 
fore  us,  therefore,  declare  Wilson's  claim  to  the  mill  coYen  his 
seat,  inferior  to  Prince's,  if  it  had  been  shewn  that  his  P*rel»,c- 
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Wilson 

VI. 

Laffuor. 


patent  covered  it.  We  are  of  opinion  it  does  not,  and 
that  the  survey  in  the  name  of  Laflbor,  calling  for  the 
meanders  of  the  stream  does.  We  see  no  error  in  the 
decree  and  proceedings  in  the  court  below. 

The  decree  of  the  court  below  is  affirmed.  The 
appellee  must  recover  ten  per  cent  damages,  decreed 
below,  and  bis  costs  expended  in  this  court* 


the  case. 


CHAKCEnr.  Keith  vs.  Gore. 

Case  5.  Error  to  the  Montgomery  Circuit ;  Silas  W.  Robbihi,  Judge. 

Parties.     Arbitration.     Rescmon. 

January  22.     Judge  Robertson  delivered  the  opinion  of  the  Court. 

Benjamin  Gore,  in  his  .bill  filed  in  tbe 
Statement  of  Montgomery  circuit  court,  against  Gabriel  Keith  and 
*****  "™  others,  charged,  that  he  held  by  purchase,  for  a  valu- 
able consideration,  a  bond  on  Keith  for  the  convey- 
ance to  him,  of  a  tract  of  land  in  Montgomery  county f 
and  prayed  either  a  specific  execution,  or  a  rescision 
and  repayment  of  the  consideration. 

As  th£  equity  had  passed  from  the  first  vendor 
through  several  intermediate  purchasers,  before  it 
vested  in  Keith,  all  those  purchasers  and  vendors  were 
made  defendants;  on  some  of  whom,  process  was  not 
executed;  but  it  having  been  returned  executed  on 
Keith,  he  answered*  In  this  state  of  case,  *the  parties™ 
(in  the  language  of  the  record)  submitted  the  matters 
in  controversy  to  arbitration,  and  the  arbitrators  hav- 
ing returned  an  award  directing  the  contract  to  be 
rescinded,  and  allowing  to  Gore  $278  24  cents  to  be 
paid  by  Keith,  tbe  court  decreed  accordingly. 


"The  partiet" 
in  orders  of 
court,  only 
embraces  per* 
■on*  before 
tbe  court. 

The  person 
responsible 
for  title  ma  j 
with  obligee 
submit  tfce 
question  of 


We  are  unable  to  perceive  any  error  in  this  decree. 
The  submission  by  "the  parties"  means  only  those  who 
were  before  the  court  by  service  of  process.  It  waa 
not  essential  that  process  should  have  been  served  on 
all  who  were  prayed  to  be  made  defendants,  before 
Keith  and  others  defendants,  could  refer  the  case.  For 
the  purpose  of  rescinding  or  executing  the  contract, 
Keith  alone  might  make  with  the  complainant  a  valid 
submission  to  arbitration.  He  alone  was  responsible 
for  the  consideration  money,  and  for  title  to  Gore.  The 
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alters  were  included  in  the  bill,  only  to  aid  in  perfect-  Nolahd 
ing  and  quieting  title.     They  make  no  objection  to  jo^JJi,,^ 

the  decree,  and  it  is  not  competent  Tor  Keith  to  object L_l 

to  it  for  want  of  parties.     The  appearance  of  the  other  •peciBoexe- 
defendants  was  not  necessary  for  his  defence  or  secu-  S^U^JT- 
rity,  and  he  is  bound  oy  the  award.  withstanding 

The  decree  is  therefore  affirmed  with  costs.  aliignoii!*  * 

Triplett  for  plaintiff;    Crittenden  and  Hanson   for 
defendants. 


Noland  vs.  Johnson,  fyc.  chahcmy. 

Error  to  the  Madison  Circuit;  George  Shanwon,  Judge.         Case  4>. 
Set  off  in  equity.     Pleading.     Usury.     Jurisdiction. 
Judge  RoBBiTBON  delivered  the  opinion  of  the  Court.  January  Jt, 

In  1816,  Jesse  Noland  executed  his  note 
to  Richard  Johnson  for  $100;  on  which  (it  being  \^m9ni  * 
assigned  to  Shadrack  Williams,)  a'judgraent  at  law  was 
afterwards  obtained  against  him. 

Noland  then  filed  his  bill  in  chancery,  alleging  that  Allegation  of 
Johnson  owed  him  the  amount  of  a  note  assigned  to  Noland^  bill 
Noland  on  Johnson,  before  the  assignment  of  the  note  to  tiJnl.njunc" 
Williams ;  that  shortly  after  the  execution  of  the  $100 
note,  he  hired  to  Johnson  a  negro  for  the  interest  of 
the  $100,  which  negro  was  worth  $10  a  month,  and 
remained  with  Johnson  six  months.  The  bill  also 
very  unadvisedly  mingles  with  these  facts,  claims 
against  Johnson  and  others,  as  heirs  of  Vincent  Turner, 
of  whose  estate  Noland  was  administrator,  charges 
that  they  owe  him  for  expenses  and  time  devoted  to 
the  business  of  the  estate,  and  the  management  of 
suits  in  which  all  the  heirs  were  parties;  makes  them 
all  defendants,  and  prays  for  an  account  and  general 
settlement.  An  injunction  was  prayed  for  and  obtain- 
ed, restraining  the  enforcement  of  Williams's  judg- 
ment. 

The  answers  deny  that  the  heirs  owe  Noland  any  * ™7bilh  "d 
thing,  but  insist  that  he  has  never  settled  his  admin- 
istration accounts,  or  paid  them  their  distributive  in- 
Vol.  I,  £ 
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Woi  ahp  te  rests  ;  and  being  made  cross  bills,  pray  a  decree 
tarns*!!  &c  agHinst  Noland  for  an  account  and  distribution.  And 
,  —  Johnson  denies  that  he  ever  agreed  to  set  off  the  in- 

terest of  the  $100  against  the  hire  of  the  negro;  but 
admits  that  he  had  the  negro  of  Noland  after  the  note 
for  $100  was  executed. 

Noland  agreed,  on  the  record,  to  abandon  his  claim 
Decree  of  'n  this  suit  against  the  defendants  as  heirs  of  Vincent 
the  circuit  Turner;  and  thereupon,  on  hearing,  his  injunction  was 
court.  dissolved,  and  bill  dismissed  with  costs  and  damages ; 

and  a  decree  rendered  that  he  should  account  to  the 
heirs  on  their  cross  bills  for  whatever  might  be  ascer- 
tained to  be  due  by  an  auditor  appointed  by  the 
decree.  To  reverse  the  decree  dissolving  his  injunc- 
tion and  dismissing  his  bill,  Noland  prosecutes  his  writ 
*>f  error. 

The   injunction  was  improvidently  granted.     The 

Set  off  in        individual  claims  charged  on  Johnson  and  others,  in 

•quitj,  h1-      the  bill,  could  not  be  applied  by  the  C  ha  nee  1  lor,  as 

lo* id  only     credits  on  the  judgment,  in  favor  o^the  assignee,  /even 

^^rjj'  if  it  had  been  right  lo  join  them  all  in  the  same  bill,) 

betw  en  the    unless,  before  assignment,  there  had  been  an  agree- 

deruanrit,  or.    ment  to  allow  them  as  credits,  or  they  had  formed 

complainant   parts  of  the  "res  gesta"  with  the  consideration  of  the 

quHte  remedy  note*     The  note*  and  these  demands,  were  separate 

at  law.  and  independent  transactions.    Even  against  Johnson, 

if  the  judgment  had  been  in  his  name,  and  to  his  use, 

eqOity  would  not  decree  a  credit  or  set  off,  without  an 

allegation  and  proof  of  Noland's  inability  at  law,  to 

enforce  their  collection.     The  bill  shews  no  claim  to 

credit,  except  the  hire  of  the  negro* 

In  granting  the  injunction,  therefore,  the  chance- 
that'eone'  *or  s^ould  have  taken  cognizance  only  of  the  claim 
plainant  let  to  credit  for  the  interest,  during  the  time  Johnson  en- 
defendant  joyed  the  use  of  Noland's  slave:  And  this  according 
worth* iuJ6  *°  *^e  aHegHtionB  of  the  bill  and  principles  of  equity, 
per  month,  would  have  produced  only  three  dollars;  for  Noland 
for  the  inter-  only  claims  credit  tor  six  months  use  of  rthe  negro; 
anVtb^slaVe  which,  according  to  his  own  declarations,  was  to  dis- 
fhun  »er?ed  charge  the  interest  for  six  months.  It  is  trtie,  that  he 
defendant  for  allege*'  that  the  negro  was  worth  #10  a  month,  an4 
not  efficient8  therefore  claims  in  his  biJl  a  credit  for 
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But  as  he  docs  not  charge  usury,  he  can  only  claim  *°nw»» 
eredit  for  the  legal  interest,  which  he  says  was  paid  j0hn«w,&c. 

dv  the  use  of  his  slave.     Brown  vs.  Heard,  3rd  Mar 1— 

391.     As  it  was  apparent  then,  on  the  face  of  his  hill.  to  ni»k*  » 
that  Noland  could  only  ask  relief  against  the  judg   %*"£££ 
inert,  to  the  extent  of  the  interest  on  the  $100  for  six  againit  am- 
months.  (which  is  $3);  the  injunction  was  improperly  rj. 
awarded,  and  the  Court  had  no  jurisdiction  over  so  Anurorfoaf 
small  a  sum;  and  that  it  had  not;  appears  hy  thealle-  •^^•".JL 
gations  qf  the  bill,* when  tested  hy  the  well  settled  alleged.0 
doctrines  of  equity.    Hence  the  bill  ought  uot  to  have 
been  sustained. 

But  on  the  merits,  it  is  very  doubtful  whether,  if  the  S^JE"* 
amount  had  been  sufficient  to  give  jurisdiction,  relief  tioutetrant 
could  have  been  given,  by  a  perpetuation  of  the  injunc-  injunction  for 
tion  for  t hat  amount,  whatever  it  might  be.  In  sup  tbwe.dollw** 
port  of  the  allegation  of  a  contract  to  set  off  hire, 
against  interest,  there  is  only  one  positive  witness,  and 
he  says  that  Noland  told  him,  shortly  after  he  took  his 
negro  from  Johnson,  that  he'  had  paid  Johnson  the 
money  which  he  owed  him.  This  witness  does  not 
know  that  the  interest  which  was  to  be  extinguished 
by  the  hfre  of  the  negro,  was  the  interest  of  the  $100 
note;  nor  is  this  fart  proved  by  any  of  the  witnesses. 
They  speak  indefinitely,  and  refer  to  a  date  anterior 
to  that  of  the  note.  Ft  is  extremely  doubtful  on  a 
scrutiny  of  all  the  testimony,  whether  tire  negro  did 
not  work  for  the  interest  of  some  other  debt  than  that 
of  $100;  and  very  probable,  that  his  hire  should  not 
be  estimated  at  more  than  $4  or  $5  a  month;  and  that 
he  was  in  the  possession  of  Johnson  less  than  three 
months;  and  consequently  the  interest  claimed  to  be 
credited,  would  be  reduced  to  $1  60;  as  therefore  the 
court  improvidently  granted  the  injunction;  as  it  is 
very  doubt  Ail  whether  the  plaintiff  is  entitled  to  any 
credit  on  the  judgment;  and  if  entitled  to  any,  it  is 
almost  certain  that  it  would  not  exceed  $\  50  cts.j 
and  Johnson,  from  any  thing  that  appears  to  us,  is 
able  to  pay  that,  (if  due.)  we  have  no  hesitation  ia 
affirming  the  decree  below. 

The  defendant  must  recover  his  costs  and  ten  per 
cent,  on  the  damages  below. 

Gaperton,  for  plaintiff;  Turner,  for  defendant. 
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Paths,  4c. 

VS. 

Cowan,  &c. 

Petition  for  a 
re-hearing. 


PETITION   TOR   A   RE- HEARING. 

Mr.  Caperton,   Counsel  for  the  Plaintiffs  respectfully 
solicits  a  rehearing  in  this  case. 

He  is  well  satis6ed  the  Court  will,  on 
reflection,  correct  the  opinion,  if  not  entirely  change 
it.  The  Court  seem  to  consider  the  doctrine  settled, 
that  relief  cannot  he  granted  in  any  case  on  the  ground 
of  usury,  unless  it  be  relied  upon  in  the  pleadings* 
This  idea  is  admitted  to  be  sustained  hy  the  authority 
of  the  case  of  Brown  vs.  Heard,  3  Marshall,  p.  391  — 
referred  to  by  the  Court,  in  the  opinion  delivered* 
The  authority  of  that  case,  however,  is  overruled  by 
the  cases  of  Rodes'  Executors,  vs.  W.  T.  Bush,  5  Mon- 
roe, p.  467, 474-8,  and  of  Turners  Ex'rs  and  Freeman. 

Upon  a  comparison  of  the  testimony,  and  admis- 
sions in  the  answer  of  Johnson,  the  Court,  he  thinks, 
will  feel  inclined  to  alter  its  opinion.  A  rehearing  is 
prayed. 

The  Court  overruled  the  petition. 


MOTlOft. 

Case  7. 

January,  22. 

Return  of  the 
sheriff  on  a 
fifa  endorsed, 
no  security, 
that  he  had 
seized  a  slave 
as  defendants 
property,  and 
sold  him  to  a 
certain  per- 
son, for  a  cer- 
tain torn, 
which  leaves 
the  execution 
entitled  to  a 
credit  for  so 
much,  "the 
money  not 
paid,"  fixes 


Payne  &?<;.  vs.  Cowan,  fyc. 

Error  to  the  Henry  Circuit;  Hsnrt  Davidg*,  Judge. 

Sheriff  sales  and  returns.   Executions.    Motions.   Notice. 

Judge  Underwood  delivered  the  opinion  of  the  Court. 

An  execution  issued  in  favor  of  the  defen- 
dants in  error  against  the  plaintiffs,  on  which  the 
sheriff  made  the  following  return,  "Levied  on  one  ne- 
gro boy  Tom,  as  the  property  of  T.  G.  Payne,  adver- 
tised and  sold,  on  the  28th  of  October,  1826,  and  H. 
T.  Wool  folk  became  the  purchaser,  for  $145,  which 
leaves  a  credit  of  $137  75.  The  money  not  paid,  and 
not  time  to  levy  the  balance."  Said  execution  was 
endorsed  by  the  clerk,  "no  security  of  any  kind  to  be 
taken."  On  the  16th  of  March,  1827,  the  circuit 
court,  on  the  motion  of  the  defendants  in  error,  with- 
out any  notice,  to  the  plaintiffs,  who  were  defendants 
in  the  execution,  or  to  Woolfolk  the  purchaser  of  the 
slave,  and  without  a  rule  to  show  cause  served  on  th^m, 
or  either  of  them,  quashed  and  set  aside  the  said  return 
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of  the  sheriff.     We  cannot  perceive  any  reason  which  Patke  *c. 
should  have  induced  the  court  to  quash  the  return,  un-  r      v* . 
less  it  be,  the  statement  that  the  "money  had  not  been  c* 

paid"  and  that  we  think,  insufficient.     It  was  the  duty  the  credit  on 
of  the  sheriff,  under  the  execution,  to  make  the  money.  th!,clf.e^ot,2lfc 
He  levied  on  a  negro,  and  sold  him  as  he  states,  for  SSaf £  tiT 
$1 46  to  Woolfolk,  "which  (he  says,)  leaves  a  credit  on  creditor  for 
this  execution  of  $  137  75."    So  far  he  was  acting  in  toe  money. 
conformity  to  his  duty,  and  the  authority  given  him 
by  the  execution,  and  his  return,  is  evidence  of  what 
was  done.     But  he  adds,  "the  money  not  paid."    In 
this  he  departed  from  his  duty,  and  had  no  authority  to 
make  such  a  return,   and  therefore,  we  conceive  it 
should  have  been  disregarded  by  the  court.      See  Du- 
pey  vs.  Johnson*  1  Bibb,  567.     If  in  fact,  the  purcha- 
ser did  not  pay  the  money,  the  sheriff  should  have  dis- 
regarded his  bid,  and  put  up  the  negro  for  sale  again. 
See  Downing  vs.  Brown  and  Barbee,  Hardin  181.  Not 
having  done  so,  but  having  returned  a  credit  for  $137 
75  (being  the  amount  left  after  deducting  his  commis- 
sion from  the  $145,)  we  think  he*  was  bound  to  Cowan 
&  co.  for  the  amount,  and  in  any  proceeding  by  them 
against  the  sheriff  for  its  recovery,  he  ought  not  to  be 
permitted  to  say,  or  prove,  that  Woolfolk  did  not  in  fact 
pay  him.     The  sheriffshould  not  be  permitted  to  take 
advantage  of  his  improper  acts,  whether  proceeding 
from  ignorance,  or  design.     Unless  he   is  capable   of 
discharging  the  duties  of  his  office  according  to  law, he 
should  not  undertake  it.     If  he  intentionally  errs  there 
is  no  excuse  for  him. 

We  concede  that  courts  may   correct   by  motion,  ^°ticf*  notto 
without  notice  or  rule   ts  show   cause,  many  irregu   correct  erron 
larities  and  errors,  which  may  be  found  in  the  proceed   in  proceed- 
ings; but  the  errors  thus  to  be  corrected,  must  be  ap-  j°&8'  wbel* 
parent  oif  the  face  of  the  proceedings.  arc  apparent 

If  the  error  complained  of  is  such  as  to  require  pa-  ,nlhe  record, 
rol  proof  to  establish  it,  then  notice  should  be  given,  or  Wherever 
a  rule  to  show  cause,  entered  and  served,  on  the  prop-  the  orrort  are 
er  party.  The  case  of  Downing  vs  Brown  and  Barbee,  {J°  a^J^rf 
already  referred  to>  illustrates  this  doctrine.  But  be-  there  mutt  be 
lieving  as  we  do,  for  the  reasons  already  assigned, that  notice  bj  a 
the  statement  in  the. return,  that  the  money  had  not  '"^tfae*6? 
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Yocuif 

▼a. 
Danibl. 


been  paid,  should  have  been  considered  as  a  nullity,  and 
that  in  other  respects  the  return  was  substantially  good 
there  was  in  our  opinion  no  such  error  apparent  on 
the  face  of  the  proceedings  as  authorised  the  court  to 
quash  the  return.  If  there  are  errors  in  the  procee*^ 
dingpof  the  sheriff  in  making  the  sale  by  which  the 
defendants  in  error,  have  sustained  injury,  and  which 
they  can  prove  by  oral  testimony,  if  for  instance,  they 
desire  to  vacate  the  sale  made  to  Woolfolk,the  parties 
roust  be  notified  of  the  errors  relied  on,  and  time  af- 
forded them  to  prepare  for  trial. 

As  the  record  now  stands,  it  is  the  opinion  of  this 
oourt,  that  the  sheriff's  return  was  improperly  quash- 
ed and  set  aside. 

The  judgment  of  the  court  below  is  reversed,  and 
the  plaintiffs  in  error,  must  recover  their  costs. 

Monroe  for  plaintiffs;  T.  T.  Crittenden  for  defendants^ 


dCBT. 

Gate.  8. 


January  23. 

Qoeition  sta- 
ted, 

Qu*  tam%  the 
•nly  aclioD 
for  the  penal- 
ty incurred 
b> vending  a 
•challenge  to 
fight  in  tingle 
combat. 
The  action 
cannot  be 
maintained 
in  the  name 
ot  an  imlivid* 
uhI  and  the 
trustees  of 
Seminaries. 
The  Com- 
monwealth 
mu9t  be  a 
party. 


Yocum  vs.  Daniel. 

Error  to  the  Montgomery  Circuit;  Silas  W.  Robbihb,  Judge*- 

Duelling .     Actions  Qui  tarn.    Rights  of  Trustees  of  Sem- 
inaries.    Fines  and  forfeitures.     County  Levies* 

Judge  R0BERT809  delivered  the  opinion  of  the  Court. 

The  only  question  necessary  to  be  deci- 
ded in  this  case  is,  whethera  Qui  tarn  suit  can  be  main- 
tained by  an  individual  for  his  own  use,  and  that  of  the 
Trustees  of  a  county  seminary,  to  recover  the  pen- 
alty of  $500  forfeited  by  challenging  to  single  combat. 
There  is  no  doubt  that  Qui  tarn  is  the  proper  and 
only  action  in  such  a  case.  But  we  cannot  admit  that 
it  can  be  maintained  rn  the  name  of  a  seminary  or  its 
Trustees.     The  commonwealth  should  be  a  party. 

The  duelling  act  vests  one  moiety  of  the  fine  in  the 
commonwealth;  and  the  act  appropriating  certain 
fines  and  forfeitures  to  certain  seminaries,  does  not 
vest  the. legal  right  in  the  Trustees  until  the  collection 
and  payment  to  them  of  the  fines.  We  think  that  a 
fair  construction  of  all  the  provisions  of  the  act  will 
authorise  no  other  conclusion;  and  this  opinion  is  for- 
tified by  the  section  which  directs  a  motion  by  the 
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cleric  of  the  trustees,    in  the  name  of  -the  common-  Allah 
wealth,  against  any  officer  of  the  law  who  may  have  scddutb. 
collected  and  failed  to  pay  over  any  fine,  which  the 


seminary  has  a  right  to  receive.  Jf  the  tnw- 

tee»  can 
We  are  too,  inclined  to  the  opinion  that  no  fines  are  claim,  tbey 
appropriated  to  seminaries,  except  such  as  are  wholl)  cannot  dt>  so 
payable  to  the  commonwealth,  or   in  diminution   of  ™d  forfc/iUr* 
county  levies.   -A  moiety  of  a  fine  is  not  the  fine;  the  has  been  col- 
expression  fine  and  forfeiture,  ex  vi  termini,   means  a  ,ect*d  by  tne 
totality:  it  cannot  be  considered  a  fraction  of  an  en-  BuTqwe    ** 
tire  penalty.  whether  toes 

As  therefore,  the  suit  and  Judgment  in  this  case  are  uref  to  here- 
in favor  of  Daniel  for  his  own  use  and  that  of  the  trus-  covered  by 
tees  of  the  Montgomery  Academy,  the  judgment  must  *■»''•"» »ctio» 
be  reversed  and  the  cause  remanded,  to  be  disposed  atedTosem-* 
of  as  the  principles  of  this  opinion  require.  inariei. 

Davis  and  Triplett  for  plaintiff;  Hanson,  for  defendant* 


AUan  vs.  Sudduth.  c*c.ALT0 

Error  to  the  Hart  Circuit;  Benjamin  Monroe,  Judge.  Case  9. 

Justices  of  the  Peace.    Appeal.    Appeal  bond*     Condi- 
tion.    Statute.  * 

Judge  Kobs&tsom  delivered  the  opinion  of  the  Court.  January  23. 

Allan,  against  whom  as  plaintiff  in  the 
warrant,  a  Justice  of  the  Peace  rendered  judgment  statement, 
for  costs,  executed  an  appeal  bond   with  penalty  of 
£50  with  a  condition  to  pay  the  amount  of  the  judg- 
ment for  costs  by  the  justice. 

On  motion,  the  circuit  court  quashed  the  bond  and  Judgment  of 

dismissed  the  appeal,  either  because  the  bond  did  not  circuit  court. 

secure  to  the  appellee  (defendant  before  the  Justice)  Bond  h  *, 

the  amount  for  which  the  appellant  (plaintiff  before  the  good.  Amount 

Justice)  sued ;  or  because  the  costs  in  the  circuit  court  of  judgment 

were  notsecured,  ?upf,r?ud?^ 

is  all  that  is 

The  court  certainly   erred;  neither  the  letter,  nor  required  to  ba 

reason,  nor  object  of  the  act  of  Assembly    (second  JheAot  of 

Digest  702)  requires  bond  for  any  other  purpose  than  I8t2,inereai« 

to  secure  the  amount  of  the  judgment  superceded,  i«s  thejnris- 

The  bond  in  this  case  being  sufficient  for  this  purpose  j^°"g°0ff 

should  not  have  been  quashed.  (he  Peueo. 
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The  judgment  of  the  circuit  court  must  be  reversed 


Conclude 

W   V8  msow  anc*  ^e  cause  remanded  for  new  proceedings  accord- 

Adm'r. 


to  the  effect  of  this  opinion. 
TripltU  for  plaintiff. 


January  24. 


Complain 
•nt's  Bill. 


chakciry.    Conclude,  vs.   Williamson,  Administrator 

of  Conclude. 

Case  10.  Error  to  the  Jefferson  Circuit;  J.  P.  Oldham,  Judge. 

Emancipation.  Legislative  power.  Administrator.  Slaves* 
Chattels.  Assets.  Creditors.  Lien.  Residuum.  Es- 
cheat.    Statutes. 

Judge  Robertson  delivered  the  opinion  of  the  Court. 

In  1825,  the  Legislature  of  Kentucky 
passed  an  act,  (see  Session  acts  of  1824,  p.  195,)  de- 
claring that  the  appellant,  Zachariah  Conclude,  should 
be  a  freeman,  and  should  inherit  the  estate  of  Isaac 
Conclude,  his  father,  who  being  a  free  man  of  color, 
'  had  died  without  heirs.  Zachariah  Conclude  shortly 
after  the  passage  of  the  act,  instituted  his  suit  in  Chan- 
cery, in  the  Jefferson  Circuit  Court,  against  William- 
son, who  administered  on  the  estate  of  Isaac  Conclude, 
charging  that  the  Administrator  had  in  his  possession 
assets  amounting  to  at  least  $2500,  and  praying  a 
decree  against  him  for  the  amount  which  should  be 
ascertained  to  be  in  his  hands* 

The  Administrator  admits  in  his  answer,  that  he 
received  of  the  estate  of  the  intestate,  $440  75cts«; 
but  alleges,  that  before  the  date  of  the  act  of  the  Le- 
gislature, he  had  expended  $400  of  that  fund  in  the 
purchase  of  a  daughter  of  the  intestate,  whom  he  pur- 
chased to  emancipate,  according  to  the  intention,  and 
in  fulfilment  of  the  repeatedly  expressed  wishes  of  the 
decedant  in  his  life  time;  and  whom  he  did  liberate 
by  Deed,  immediately  after  the  purchase.  ,  For  this 
sum  he  claims  a  credit;  and  as  to  the  remaining  $40 
75  cts.,  be  objects  to  the  complainant's  right  to  it  on 
the  ground  that,  (as  he  alleges,}  there  are  debts  due 
to  creditors  of  the  estate,  amounting  to  more  than  that 
sum,  and  that  he  is  entitled  to  some  compensation  for 
bis  services  as  Administrator* 


Defendant's 
Answer. 
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It  is  proved,  that  Isaac  Conclude,  in  his  life  time,  Cokcmtdb, 
purchased   the  complainant;  and  had  expre:>sed  a  de-  WiLnAMsoN 
termination  to  purchase  and  emancipate  his  daughter,  aum'r.  **c. 

(afterwards  emancipated  by  his  administrator;)  and 

at  the  time  of  his  death,  was  making  arrangements  for  J^* *" 
the  purchase*  It  is  also  proved,  that  he  had  deposi- 
ted $200  with  a  friend  to  aid  in  the  purchase,  and 
directed  him  to  make  the  purchase  of  his  daughter, 
and  set  her  free,  if  he  himself  should  die  before  the 
desired  object  could  be  accomplished. 

The  circuit  court  dismissed  the  bill,  and  the  com-  Bill  dismit- 
plainant  has  appealed  to  this  court*  ted. 

The  main  question  which  must  decide  this  case, 
is  to  us,  novel  and  somewhat  perplexing. 

It  is  necessary  to  ascertain  the  effect  of  the  legisla-  The  question. 
tive  act.     1st.  Has  it  any  influence  on  the  rights  of 
the  parties  ?    2nd.  What  is  the  extent  of  that  influ- 
ence ? 

Although    the    legislature    was  mistaken^  in    the 

opinion,  that  Zachariah  Conclude  had   escheated   to  A  ■?»*«««* 

the   commonwealth,   (see  2nd    Digest,  p.    1156:)  yet  SeaV/bnt"-" 

we  concede  to  the  sovereign  power  a  qualified  tight  to  ve*ts  in  Ad- 

enfranchise  him.     If  he  vested  in  the  administrator,  niowtratow 

it  was  chiefly  for  the  benefit  of  creditors.     Whether  S^So? 

there  are  any  creditors,  does  not  appear;  nor  if  it  did,  tbe  benefit  of 

co-ild  it  have  any  effect  in  this  case.     The  operation  cr.ditort.  Act 

of  the  act  of  assembly  on  them,  can  only  be  decided  ^XvTn^' 

when  thev  shall  astert  their  rights,  and  resist  its  con-  pB9fled,  the 

stitutional   efficacy.     If    quoad   them,    he    m  ght    be  subject  of  the 

liable  to  sale,  nevertheless,  he  must  be   recognized  JJ^J^J^ 

as  a  freeman,  until  they  shall  be  able  to  disfranchise  „ntil  di^ran- 

him,  unless  there  may  be  some  other  objection,  Jhan  chwl.    The 

the  contingent  rights  of  unknown  creditors.    If  they  hb"*J  °J  * 

~  •  »ai_         lix"  a  person  oi  co- 

were  known  to  exist,  and  to  be  able  to  assert  sue-  [orthu*8itua- 

cessfully  their  lien  upon  him,  still,  until  they  shall  ted,  cannot 

have  done  so,  his  liberty  cannot  be  questioned  in  any  ^|J,n|^i,,,,ed 

suit  between  him  and  on$  who  asserts  no  claim   to  bntonly  by* 

him*     As  he  did  not  escheat  to  the  commonwealth,  it  one  *ss*rting 

might  be  urged  that  he  would  belong  to  the  Adminis-  •  right  of 

trator,  if  there  are  no  creditors.     It  is  not  necessary  {!™Per V»orR 

to  decide  whether  such  interest  in  the  administra- 

Vol.  I.  G 
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Cowcludb,  tor,  is  the  meritorious  and  iodefeasable  right,  which 
Wit  MAMS'*  ***e  constitution  will  protect,  in  opposition  to  the  strong 
Adiyi'r,  &«-..     claims  of  humanity,  and  the  positive  will  of  the  legis- 

*»        f-  lature;  the  administrator  not  only  does  not  assert  anj 

tor  having-  c'a'm  to  tne  ptaintiffin  error, but  admits  that  he  is  a'free 
■anted  to  the  man.  Hence,  for  all  the  purposes  of  this  controversy, 
act  ofeman-  we  shall  consider  him  entitled  to  the  civil  rights  guar- 
oipmion.  anteed  to  the  white  man.  The  administrator  having 
any  >  rsonal  acquiesced  in  the  act  of  manumission,  could  not,  if  he 
risrht  to  the      would,  urge  any  personal  right  of  his  own,  in  opposi- 

pany  eman-    tion  to  its  validity, 
01  pa  ted.  ' 

The  question  then  arises — what  is  the  plaintiff  ia 
The  interest  error  entitled  to,  of  the  estate  of  Isaac  Conclude  ?  The 
ve^bVthe6"*  act  of  the  ,ePslature  was  designed  to  give  him  all  the 
pit'ff  in  error,  estate  left  at  Isaac's  death.  If  there  had  been  real  es- 
under  the  aot  tate  there  could  be  no  doubt  of  the. power  of  the  legis- 
tofhT^te  'ature  *°  grant  it,  to  whomsoever  its  will  might  direct 
of  the  intes-  it:  because  the  realty  would  belong  to  the  state  bj 
tat«.  escheat*     Not  so  exactlv,  however,  of  the  personalty. 

betw£n°£al  In  Eng,and' the  KinR  ™  "Parens  Patrice,"  holds  all  the 
and  personal  rea'  estate  of  intestate  subjects,  who  leave  no  heirs: 
estates.  and  as  •kUUimus  Hares:"  he  can  also  hold  the  person- 

Th      td       a^'     ^u*  ^J  'on^  usaSe'  now  grown  i°to  'aw,  some 
elafine  slaves  person  appointed  for  that  purpose,  takes  the  goods  and 
shall  notes-     chattels.      The  commonwealth  of  Kentucky,  in  like 
cheat,  pro-      manner,  holding  a  similar  relation  of  sovereignty,  to 
they'shall go   ^e  citizens,  is  entitled  to  the  realty,  except  slaves, 
as  chattels,     left  by  an  intestate  citizen,  without  a  legal  heir.     But 
Personal  pro-  we  know  no  law  of  this  state,  or  of  Virginia,  before 
Srii^r  kites-     ^e  seParati°n*  which  provides  for  the  escheat  of  per- 
tateand         sonal   property.     And  the   act  which  declares   that 
without  heir,  slaves  shall  not  escheat,  provides  that  they  shall  "go 
is  derelict.      as  chattels  <ind  other  estates  personal:"  Thus  clearly 
negativing  the  idea,  that  personal  property  can  escheat 
to  the  commonwealth.     Must  the  personal  property 
of  Isaac  Conclude,  then  be  considered  as  derelict  at 
his  death?     We  know  not  to  whom  it  belonged.     The 
law  would  guard  it,  for  the  claims  of  creditors,  and 
therefore  an   administrator  is  appointed.     This  pro- 
perty  vests  in   him.  in  trust,  for  payment  of  debts. 
And  the  residuum  left  after  payment  of  debts,  having 
been  vested  in  him  by   law,  can  be  retained  in  his 
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Custody,  and  appropriated   to   his   use.     Whether  it  Cohciupb 
would  be  in  the  power  of  the   legislature   to   take  it  Wilmahwoit 
from  him,  without  his  consent,  it  is  not  necessary  in  this   Adm'r.  &c. 
case  to  decide.     We  have  already  declined  to  decide,  ■» 

whether,  the  right  of  the  administrator,  to  the  slave 
Z  ichariah,  be  such  an  on*,  as  would  enable  him  to  re- 
sist the  power  of  the  legislature  exerted  in  favor  of 
human  liberty.  As  he  has  waived  all  claim,  and  ac- 
quiesced in  the  act  of  emancipation,  he  cannot  object 
that  it  was  without  his  consent.  And  so  it  would  be 
in  relation  to  the  other  personalty  of  Isaac,  if  he  did 
not  resist  the  constructive  operation  of  the  legislative 
act,  for  reasons,  entitled  to  the  most  gracious,  and  fa- 
vorable consideration. 

Influenced,  by  the  most  benevolent  and  commenda- 
ble motives,  the  defendant  appropriated  $400  to  the 
liberation  of  Isaac's  daughter,  who,  is  the  sister  of  the 
plaintiff.  This  appropriation  had  been  made,  before 
the  act  passed,  under  which  Isaac  claims.  We  are 
not  willing  to  concede,  that  after  he  had  thus  disposed 
of  this  sum,  the  act  of  the  legislature  could  have,  op 
was  meant  to  have,  the  effect  of  making  him  responsi- 
ble for  it,  out  of  his  own  estate.  It  seems  to  us,  if  it 
be  yielded,  that  the  legislature  could  take  from  him 
as  much  of  the  assets,  as  were  in  his  possession  "nolens 
volens,"  that  it  could  not  subject  him  to  personal  re- 
sponsibility for  that  part  appropriated,  when  there  was 
no  one  in  being,  except  himself,  who  had  a  right  to  it; 
nor  could  we  ever  believe,  that  the  legislature  would 
be  willing,  if  it  possessed  the  power,  to  take  out  of  his 
private  pocket,  and  put  into  Zachariah's,  the  price  of 
the  liberty  of  Zachariah's  sister,  purchased  by  disin- 
terested benevolence,  with  the  money  scraped  up  in 
a  life  of  toil  and  frugality,  by  her  father,  and  by  bis 
reiterated  and  almost  dying  requests,  consecrated  to 
that  humane  object. 

Zachariah  had  no  right  to  this  money  when  it  was 
applied  to  the  manumission  of  his  sister.  He  then  was 
a  slave,  and  under  the  control  of  the  administrator. 
But  he  is  now,  as  he  supposes,  free,  and  is  so,  we  have 
•no  doubt,  with  the  qualification  already  indicated. 
Because  his  father  had  bought  him,  and  died  without 
heir,  the  legislature   has  declared  him  a  free  man. 
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Conclude 

VI 

Wilmjlm8on 

Al>M  K,  &c. 


Administra- 
ter  not  re- 
sponsible in 
hi*  own  per 
'son,  for  estate 
of  intttsttte 
dyiiw  with* 
out  heir, 
when  such 
estate  has 
been  appro- 
priated, prior 
to  a  person 
being  desig- 
nated to  re- 
oeive;  other- 
wise as  to  the 
estate  which 
may  remain 
unappropri- 
ated. 


and  directed  that  he  shall  be  entitled  to  his  father'* 
estate:  And  he  is  now  endeavoring  to  abuse  the  lib- 
erty thus  acquired,  by  denying  the  dell's  .right  to 
apply  a  portion  of  the  derelict  funds  of  her  father  to 
the  liberation  of  this  same  Zachariah's  sistei.  Such  a 
claim  cannot  be  sound  in  foro  conscifntias"— It  can  rot 
be  favored  by  the  chancellor.  Zachariah  should  have 
been  content  with  bis  liberty,  and  rejoiced  that  a  por- 
tion of  the  same,  "saving's  fund"  which  placed  him  in  a 
Condition  to  become  free,  had, in  obedience  to  the  in- 
junctions of  his  provident  father,  rescued  from  slavery 
another  of  his  children.  Zachariah  ought  not  to  claim 
the  $400,  which  redeemed  his  sister;  much  less  ought 
be,  if  he  could,  to  hold  the  administrator  responsible 
for  it.  The  administrator  might  have  told  Aim  before 
the  date  of  the  act  of;*24."  If  he  had  been  influenced 
by  cupidity,  he  would  have  done  so,,  and  retained  the 
proceeds  as  well  as  the  $400,  and  then  Zachariah 
instead  of  being  a  plaintiff  in  this  suit,  might  have 
bee  n,  and  probably  would  have  been,  a  slave.  He 
does  not  present  himself  acceptably,  in  claiming;  the 
$400  and  we  approve  the  decision  of  the  chancellor, 
in  which  he  forbore  to  aid  an  unjust  enterprize. 

Still  however,  if  the  claim-  were  clearly  sanctioned . 
by  the  law,  we  could  not  withhold  from  him  his  rights, 
however  much  we  might  disapprove  the  feelings  which 
actuate  him.  But  we  are  unable  to  establish  for  him 
any  legal  right  to  the  $400  exchanged  for  his  sister's 
liberty,  independently  of  the  consideration  that  the 
father  had  been  saving  money,  for  this  generous  pur* 
pose,  and  had  made  a  deposit  with  a  friend,  in  trust  to 
be  so  applied;  and  independently  of  all  consideration 
of  the  right  of  the  administrator,  against  all  except 
creditors  and  heirs,  to  enjoy  the  money,  the  fact  that 
it  had  been  appropriated  before  the  legislative  act 
passed,  should  be  decisive  of  the  mere  legal  right.  At 
the  date  of  the  act,  the  $400  had  been  disbursed  and 
was  not  in  the  administrator's  hands  when  it  was  ap- 
propriated. Who  was  injured?  Whose  rights  were 
invaded?  There  was  no  heir;  no  creditor  complaiirs; 
and  the  only  other  individual  who  had  any  semblance 
of  right  is  the  administrator  himself.  In  the  nbsei  ce 
of  an  heir  or  creditor,  who  would  have  been  entitled 
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to  the  money?    Not  Zachariah,  certainly.     If  an  indi-  Cowclitdm 
yidual  find  money,  for  which  there  is  no  owner,  and  Wilmamsow 
give  it  to  a  school  or  church,  or  to  a  colonization,  or  Adm'r*  Ac. 
emancipation,  or  hible  society,  can  the  legislature,  after  . — 

such  appropriation,  apply  it  to  any  other  use  or  give 
it  to  any  other  person?  We  think  not.  And  we  ft  el 
very  sure,  that  the  finder  and  donor  could  not  be  made 
responsible  for  doing  with  it  as  he  had  a  right  to  do. 
If  then  it  were  conceded,  that  the  administrator  had 
no  better  right  to  this  money  than  the  finder  of  derelict 
goods  would  have  to  them,  it  is  clear  to  us,  that  he 
is  not  responsible  by  law,  (we  mean  the  paramount 
law)  to  the  plaintiff.  If  the  plaintiff  be  entitled  to 
anything,  it  can  only  be  the  unappropriated  balance 
in  the  hands  of  the  administrator.  This  was  all  there 
was  to  give,  when  the  legislature  attempted  to  give. 
And  we  should  have  serious  doubts  whether  this 
could  have  been  given  against  the  will  of  the  ad- 
ministrator. 

A9  however,  he  seems  not  to  have  objected,  and  has 
throughout,  shown  that  he  never  asserted,  nor  never 
means  to  assert  any  personal  right  to  the  estate  of  the 
intestate;  there  should  be  no  objection  to Zachariah's 
right  to  the  balance  of  $40  75  cents,  after  paying  the 
administrator  for  his  services,  and  creditors,  if  there 
be  any,  their  demands.  As  however,  the  le  is  to  proof 
shewing  that  the  administrator  is  entitled  10  extraor- 
dinary compensation,  $40  would  be  more  than  the 
u>ual  allowance.  The  court  therefore,  ought  to  have 
decreed  to  the  complainant,  the  balance,  after  making 
a  reasonable  allowance  to  the  administrator,  on  a  re- 
funding bond  being  executed. 

Decree  therefore  reversed  and  cause  remanded,  that 
a  decree  may  be  entered,  consistent  with  this  opinion. 

Denny  for  plaintiff;  Richardson  for  defendant. 
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Chapckry. 
Case  11. 


mim62i| 


January  24. 


Statement  of 
the  title  of 
the  deft  in 
error. 


Nature  and 
extent  of  the 
tr««t  attemp- 
ted to  be  cre- 
ated by  Jemi- 
mah  Griggs. 


Beard,  fyc.  vs.  Griggs. 

Writ  of  error  to  the  Bourbon  Circuit;  George  Shawnoh,  Jodge. 

Intestate*  Trustee*  Acceptance,  Marriage  contract.  Ex- 
ecution* Sale,  Slaves*  Judgment,  Bill  for  new 
trial*     Chose  in  action*     Warranty*     Estoppel* 

Judge  Underwood  delivered  the  opinion  of  the  Court. 

The  record  in  this  case  presents  these 
facts.  William  Porter,  Sen.  had  four  children.  Ed- 
ward, William,  John,  and  Jemimah;  Edward  and 
William  both  died  before  their  father,  intestate,  and 
without  issue.  William  died  first  of  the  two,  at  least 
such  is  the  inference  from  the  testimony.  William 
Porter,  Sen.  for  the  last  12  years  of  his  life  was  non 
compos  mentis*  Shortly  after  Edward's  death,  the 
father  died  intestate.  Jemimah  (who  had  been  the 
wife  of  Henry  Griggs,  decM.  and  by  whom  she  had  six 
sons,  of  whom  the  defendant  in  error  is  one)  on  the 
28th  of  June,  1809,  executed  a  sealed  instrument  by 
signing  her  name  and  delivering  it  to  one  of  the  sub- 
scribing witnesses  purporting  to  "make  over  and  trans- 
fer two-thirds  of  all  the  estate,  real  and  personal, 
which  might,  thereafter,  descend  to  her  at  the  death 
of  her  father,  or  that  she  might  thereafter  inherit  from 
any  of  her  relations,  to  Samuel  Scott  and  Thomas 
Mats  on  for  the  use  of,  and  in  trust  for  her  six  sons, 
&c."  naming  them. 

The  consideration  expressed  is,  "the  natural  love 
and  affection  she  felt  for  her  children."  The  instru- 
ment authorizes  the  trustees  to  take  possession  of  said 
two-thirds  of  the  estate,  whether  real  or  personal, 
which  might  descend  to  said  Jemimah  at  the  death  of 
her  father,  and  to  take  care  of,  and  superintend  it,  for 
the  sole  use  and  benefit  of  her  sons  named.  The  in- 
strument then  contains  a  clause  by  which  the  said  Je- 
mimah released  and  gave  up  to  her  children  all  right 
of  dower  to  a  negro  named  Cyrus,  then  in  Virginia,  be- 
longing to  the  estate  of  her  deceased  husband,  and  all 
her  interest  whether  to  real  or  personal  property, in  her 
said  husband's  estate,  and  declared  that  the  same  should 
be  vested  in  said  trustees  Scott  and  Mat  son,  to  be  by 
them  kept  and  preserved  for  the  use  and  benefit  of  her 
said  children. 
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On  the  29th  of  June,  1809,  John  Deatljr,  under  his  Beam,  *o. 
hand  and    seal   makes  an    endorsement  on  said  in-  Gbigo's. 
strument,    reciting  that  a  marriage    was    about  to 


be  consummated  between  himself  and  said  Jemimah  Deatiy,  prior 
Griggs,  and  that  she  had  executed  the  same  for  the  ria^i'wlSi'jc- 
purpose  of  providing  for  the  children  of  her  former  miroati,at- 
marriage;  and  thereupon  consenting  and  agreeiugto  «nu  to  the 
the  same,  in  as  complete  a  manner,  as  though  he  were  !?*tnmi€I!Jl^ 
bound  by  the  "incorporation  of  his  n;ime  in  the  deed," 
and  having  "his  hand  and  seal  subscribed  and  affixed 
at  the  bottom."    On  the  3d  of   July,  1809,  said  in- 
strument was  proved  as  to  said  Jemimah,  and  acknow- 
ledged by  John  Deatiy  before  the  clerk  of  the  Bourbon 
county  court,  and  admitted  to  record  in  his  office* 

John   Deatiy,  in  January    1810,  administered  on  r>atly  a^. 
the  goods  and  chattels  of  Edward  Porter,  brother  of  ministered  on 
said  Jemimah,  and  on  the  16th  July  1810,  the  trustees,  Edward  Por- 
Thomas  Matsoo  and  Samuel  Scott  and  Richard  Biddle,  {f^J^- 
who  had  been  appointed  commissioners  by  the  Bour  ded.    The 
bon  county  court,  to  divide  the  estate  of  said  Edward,  daves  in 
made  out  a  report  of  their  division  of  said  estate,  which  ^^VT^ 
was  thereafter  returned  to   the  court,  approved  and  defendant  in 
admitted  to.  record.     In  this  division  they  set  apart  one  error, 
third  of  the  estate,  real  and  personal,  for  said  Jemi- 
mah,   and    they   divided   the    remaining    two-thirds 
among  her  six  sons,  allotting  and  assigning  to  the  defen- 
dant in  error,  two  slaves,  Siney  and   Westley  as  his 
portion. 

In  May,  181 1,  Thomas  Kirkpatrick  obtained  a  judg-  Judgment  a- 
ment   in   the   Bourbon    circuit   court,  against  John  g»»Mt  Deatiy 
Deatiy  as  administrator  of  Edward  Porter,  deceased,  "J^mI 
execution  issued   thereon,   which    was  replevied  by  saidsfevei 
Deatiy.      Thereafter    an    execution   issued    on   the  »urrendered  # 
replevin   bond,    and  Deatiy  surrendered  Siney  to  the  and  goW' 
sheriff  for   the  purpose  of   satisfying  the  execution. 
She   was  sold  under  the  execution  by  the  sheriff,  on 
the  2d  of  November,  1811,  and  William  Brown  be- 
came the  purchaser.    He  parted  with  the  girl  Siney, 
by  sale  to  the  plaintiff  in  error,  Beard.  Suit  imtitu- 

On  the  19th  of  October,  1821,  ThomasGriggs,  the  iu^byV 
defendant   in  the  character  of  an  infant,  commenced  femlant  in  er- 
an  action  of  detinue  in  the  Bath  circuit  court,  against  ror»  ?nd  dc" 
Beard,  to  recover  Siney  and  two  children  which  she  JJSnit  ?m " 
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Griggfc'  bill 
for  a  new  tri- 
al, fce. 


Beard,  Ite.     then  had.     The  suit  was  removed  by  change  of  venue 
Gbjg'g's.         to  the  Nicholas  circuit,  where  ic  terminated  in  June, 

! 1823,  iu  favor  of  B^ard,  upon  trial  had  od  the  general 

issue. 

Thomas  Griggs  in  1 825,  filed  his  bill  in  the  Bourbon 
circuit  court,  against  said  Matson,  as  surviving  trusts**, 
and  R.  Cunningham,  administrator  of  Scott,  then  dec\ft 
William  Brown,  arid  the  plaintiff  in  error,  Beard, 
praying  for  a  new  trial  in  the  action  at  law,  upon  the 
grounds  of  having  discovered  since  the  trial*  material 
evidence  unknown  at  that  time,  and  which  he  allege* 
would  havp  changed  the  result,  provided  the  court 
should  be  of  opinion,  that  the  legal  title  tj  theslaveg 
in  controversy  was  in  him;  hut  if  the icourt  should  he 
of  opinion  that  the  legal  title  to  the  slaves  was  not  ia 
him,  hut  abided  in  the  trustees,  that  then  the  court 
would  decree  a  title  to  be  made  to  him,  and  that  Beard, 
the  present  possessor  of  the  slaves,  he  compelled  to 
surrender  them;  and  in  the  event,  that  his  rights  have 
been  sacrificed  by  the  negligence  of  the  trustees,  that 
then  they  be  compelled  to  pay  for  the  slaves,  or  that 
Brown  be  compelled  to  pay  for  them,  if  that  should 
seem  more  just;  and  finally  that  all  such  relieif  might 
be  afforded  as  his  case  required. 

The  trustee,  Matson,  and  Scott's  administrator, 
answer  and  deny  that  said  Matson  and  Scott  ever  ac- 
cepted the  trust,  or  did  any  act  whatever  as  trustees, 
and  the  proof  is  clear  that  they  did  not;  on  the  contrary, 
they  refused  to  have  any  thing  to  do  with  the  trust. 

The  defendant  in  error,  by  an  amendatory  bill,  in 
substance,  acknowledged  the  refusal  of  the  trustees  to 
accept  the  trust,  and  prayed  for  the  appointment  of  a 
trustee  to  execute  it. 

Tbeamw  Brown   and  Beard  deny  their  liability  upon  every 

of  Brovrn  and  ground,  and  Beard  insists  on  the  judgment  in  the  action 
Beard.  of  detinue,  as  conclusive  in  his  favor. 

The  court  dismissed  the  bill  as  to  Matson,  Scott'6 
Decree  of  the  administrator,  and  Brown,  and  decreed  that  Beard 
C01,r  *  should  surrender   Siney    and  her  increase  to  Griggs. 

The  reversal  of  this  decree   is   sougnt  by  prosecuting 

this  writ  of  errdr. 


The  aniwer 
of  Matson 
and  Scott's 
administrator 


Amended  bill 
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The  validity  of  the  instrument  executed  by  Jemimah  Bka*d,  &c. 
Griggs,  19  the  first  and  most  important  question.     Is  it  a  Griggs. 
good  deed,  and  does  it  pass  any  title  to  those  named 


as  trustees,   or  to  any  others?  The  most  approved  To  the  valid- 
writers,  speaking  of  the  requisites  of  every  well  made  j^^"^^ 
deed,  declare  it  to  be   necessary  that  there  should  be  there  should ' 
a  grantor",  a  grantee,  and  a  thing  to  be  granted,  or  in  be  grantor  & 
other  words  "persons  able  to  contract  and  be  contracted  ^"Jrin^1* 
with,  for  the  purposes  intended  By  the  deed,  and  also  to  contracf,  a 
a  thing  or  subject  matter  to  be  contracted  for.     See  2d  subject  mat- 
Blacks  tone's  Commentaries,  29  6,  and  Shepherd's  Touch-  ^ri°a^  *£ 
stone,  page  55,  volume  1st.     The  parties  to  this  instru-  ft  p^Jent  in* 
ment,  named  as  grantor  and  grantees,  were  able  to  con-  terest  io  the 
tract  and  be  contracted  with;  but  did  they  contract?  grantor;  tho' 
They  did  not,  as  we  conceive.     The  stipulations  con-  ^Vy 'assm^e* 
taincd  in  the  instrument  to  make  a  contract,  must  have  the  form  of  a 
been  assented  to  by  the  minds  of  the  contracting  parties,  deed,  be  de- 
They  must  have  agreed  to  these  stipulations.     Now,  the  Jj^™  t^ °y 
proof  is  clear,  that  those  who,  by  the  instrument,  are  the  grantee, 
made  the  grantees,  not  only  did  not  assent  to  the  stip-  and  be  regu- 
lations therein  contained,  but  actually   refused   to  Jjr,J  "be^t. 
abide  by  them,  or  to  comply  with  them  in  any  manner  accepted  by 
whatever.    Again,  to  perfect  a  deed  there  must  be  a  the  grantee  it 
delivery  of  it     Now,  if  it  be  conceded  that  this  instru-  "  inoperative 
ment  was  signed,  sealed   and  delivered,  by  Jemimah 
Griggs  as  her  deed,  still  as  the  grantees  never  accepted 
but  refused  it,  no  title  would  pass  to  them  in  the  thing  * 
granted.     See   Barlow  vs.  Hinton,    1st  Marshall,  97. 
That  a  title  cannot  be  vested  in  an  individual  by  an 
instrument  assuming  the  powers  of  a  contract  against 
his  consent  and  will,  is  a  proposition  too  clear  to  re- 
quire argument  or  authority  to  prove.     It  is,  therefore, 
plain  that  JVIatson  and  Scott  never  had  any  title  to  the 
property  mentioned  in   the  instrument  executed  by 
Jemimah  Griggs.     We  have 'already  stated  that  an 
essential  requisite  of  a  deed  is,  that  there  should  be 
a  thing  to  be  granted,  or  a  subject  matter  to  be  contracted 
for.     Was  the  slave  Si ney  and  her  increase  the  thing 
or  subject  matter  contracted  for  in  whole  or  part?    We- 
think  not     We  are  of  opinion  that  the  thing  or  subject 
matter  contemplated  by  the  law,  so  far  as  the  trans- 
mission o  ititle  from  one  to  another  is  concerned,  musi 
beinmie;  must  have  a  substantive  existence;  must 
be  good;  choses  in  action,  or  a  corporeal  or  incorpo- 
Vol.  I.  D 
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Beard,  &o.     real  hereditament  at  the  time  of  the  contract,  and  the 
Griggs.        grantor  mast  have   an  interest   therein  at  that  time* 
»        ..  Now,  what  does  the  instrument  executed  by  Jemimah 
Griggs  purport  to  convey,  so  far  as  it  affects  this  con- 
troversy?   Does  it  purport  to  convey  any  property  in 
existence  owned  by  her  at  the  time  she  gave  her  inter- 
est in  her  deceased  husband's  estate?  It  does  not.     It 
merely  contemplates  to  make  over  and  transfer  two 
thirds  of  what  she  may   inherit   from  her  father  and 
The  line  of     °^er  relatives.      Nemo   est    hastes  vivenlis.      It  was 
descent  can-    uncertain  when  Jemimah  Griggs  executed  the  instru- 
not  be  chang-  ment,  whether  she  would  ever  inherit  any  thing  from 
Anther"*-'      any  one.     She   might  have  died  before  her  father  or 
tance  in  any  from  whom  she   could  inherit.     The  instrument 

expectan-        seems  to  have  been  intended  to  operate  upon  property 
ey  lies  not  in    which  she  hoped  or  expeeted  to  inherit.      Such  pro- 
grant,  and       perty  we  think  cannot  be  affected  by  the  contracts  of 
cannot  be  the  heirs  before  descent     Descents  are  regulated  by  the 
■ubjectof        rules  of  law,  and  cannot  be  changed  by  the  contracts 
of  parties;  and  we  conceive   that  the  heir  can  only 
convey  or  grant  the  estate  after  descent,  there  being 
nothing  to  grant  before.    A  hope  of  inheritance  neither 
lies  in  livery  or  in  grants  and  this  is  the  first  case  that 
we  have  any  knowledge  of,  where  a  person  has  under- 
taken to  transfer  by  deed,  two  thirds  of  the  property 
which  might  be  cast  on  her' by  operation  of  law  upon 
the  death  of  relations.     We  think  it   cannot  be  done 
for  want  of  a  thing  to  be  "granted  at  the  time  of  execu- 
ting the  instrument,  and  consequently,  that  the  instru- 
ment executed  by  Jemimah  Griggs,  is  to  be  regarded 
as  a  nullity  so  far  as  it  affects  this  controversy. 

The  defendant  in  error  claims  Siney  and  her  increase 
If  direct  con-  under  this  instrument,  as  part  of  the  property  of  Wil- 
veyanee  mo-  |jam  Porter,  sen.  cast  bjfc  descent  on  his  mother.  Now, 
conveyance  if  sne  nQd  made  a  deed  conveying  Siney  directly  to 
of  a  niere  the  defendant  in  error,  in  th#  life  time  of  her  father, 
chance eqoal-  such  j^j  woujd  have  been  inoperative  aud  void;  be- 
tbe'wmrt  clr-  cause  the  property  was  in  the  adverse  possession  of 
cumttancei.     auother.     We  cannot   perceive  how   a  deed  merely 

making  over  a  chance  to  get  the  property  can  be  more 

effective. 

We  are  aware  of  the  doctrine  that  where  a  person 
having  no  title,  makes  a  deed  and  afterwards  acquires 
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tide,  that  such  after  acquired  title,  enures  to  the  t>eo-  Beak©,  ice* 
efit  of  the  grantee  as  a  general  rule.     But  one  of  the  QRIG"i, 
exceptions  to  it  precisely  meets  this  case.     In  Jackson 


exdem.  McCracken  vs.  Wright,   14  Johnson's  Reports  If  *r*nior» 
193,  it  is  decided  that  no  title  not  in   istee,  will  pass  £*£  Jeno*" 
by  deed,  unless  it  contain  a  warranty,  in  which  case  it  mie  at  the 
will  operate  as  an  estoppel*     See  also  Kircheval  vs.  date  of  hit 
Triplett's  heirs  for  a  case  where  a  covenant  of  warranty  ^"^e^futle 
will    not  operate  as  an  estoppel;  1st  Marshall,  493.  innYe*  to 
Here  there  is  no  warranty  and  nothing  in  Usee  to  be  grantee,  by 
conveyed,  neither  is  it  a  case  where  the  grantor  is  way  of  estop- 
claiming  against  his  own  deed  as  was  the  case,  Jack-  **  * 
son  and  another  vs.  Murray,  12  Johnson's  Reports  201* 

Putting  aside  the  instrument  executed  by  Jemimah 
Griggs,  we  will  proceed  to  investigate  the  claim  of  the 
defendant  in  error,  upon  the  other  points  presented 
in  the  record.  We  would,  however,  first  remark,  that 
we  do  not  intend  to  decide  what  effect  that  instrument 
might  have,  considering  it  as  between  Jemimah  Griggs 
and  her  second  husband,  John  Deatly,  in  the  nature  of 
a  marriage  contract,  and  an  executory  instrument  con- 
templating a  settlement  for  the  benefit  of  the  children 
of  the  first  marriage.  We  will  not  consume  time  by 
pointing  out  the  want  of  analogy  between  the  present 
case  and  that  of  Bunn  vs.  Winthop,  referred  to  in  1st 
Johnson's  Chancery  Reports  329,  furtherthan  to  remark 
that  the  deed  in  that  case  operated  in  things  in  twee,  and 
the  controversy  was  confined  to  the  claimant,  under 
the  deed  and  the  representatives  of  the  grantor.  Here 
a  stranger  to  the  deed  is  concerned,  who  has  been  per- 
mitted to  hold  possession  until  Siney  has  had  many 
children. 

The  next  ground  upon  which  titte  could  be  made  AHotmentof 
out  in  the  defendant  iu  error,  is,  that  the  slaves  in  con-  oat??Jl!wy, 
troversy,  or  Siney  the  mother,  was  allotted  to  him  by  by  commit-' 
commissioners  acting  under  authority  of  the  Bourbon  •fonert, 
county  court,  in  dividing  the  estate  of  Edward  Porter.  J^a"  r  ofa 
Now,  if  the  slave  Siney  never  were  the  property  of  court  of  com- 
Edward  Porter,  then  the  division  made,  and  the  allot-  P«tcnt  iu.irit- 
meot  of  Siney  to  the  defendant  in  error,  as  part  of  J^nceof 
Mward  Porter's  estate,  could  give  him  no  title.     But  an  ineffective 
it  is  very  clear  that  the  defendant  in  error  was  not  enti-  instrument, 
tied  to  any  portion  of  the  estates  of  either  William  or  %£*n  no 
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Biard,  ice.    Edward  Porter,  unless  he  can  make  out  title  through 
Griqo«.         tne  »»stru«nent  already  disposed  of;  as  therefore,  tbe 
■  slaves  set  apart  for  him  were  not  delivered  to  him  or  his 

guardian,  we  are  of  opinion  that  the  division  made  in 
conformity  to  the  instrument  executed  by  said  Jemimah, 
gives  him  no  title.  Jemimah  Deatly  and  her  brother 
John,  were,  according  to  the  proof,  entitled  to  the  estates 
of  their  father,  William  Porter,  sen.  And  her  brothers 
William  and  Edward  dying  intestate  before  the  father, 
he  was  entitled  to  their  estates. 

_Vh  Now,  after  the  estate  of  the  father  had  been  divided 

trHcMo*pro?"  between  Jemimah  and  John,  if  Jemimah  and  her  hus- 
▼ide  for  tor  band  Deatly  consented  to  divide  their  share  among  (he 
mer  children,  children  of  Henry  Griggs,  deceased,  as  provided  for 
^forr^econd  *°  tne  iMrument  executed  by  said  Jemirnah  before 
mama?*,  be  marriage,  and  did  so  divide  their  share  and  deliver 
actually  exe-  over  the  property  in  pursuance  of  the  division,  we  will 
tnbutiono"  not  **  disposed  to  question  tbe  title  of  the  children 
the  property,  after  their  possession  has  been  continued  five  years, 
according  to  But  in  this  case  Deatly,  who  in  virtue  of  his  marriage, 
tione'^ui'eh  Decame  entitled,  surrendered  Siney  to  pay  an  execution 
children  against  him,  and  for  which  he  had  become  bound  indi- 
have  had  five  vidually  by  entering  into  a  replevin  bond,  although  the 
y.*ar'  Poi8e'  debt  at  first  was  only  against  him  as  administrator  of 
will  not  dii-  Edward  Porter.  The  defendant  in  error  at  that  time 
tnrb,  in  favor  had  no  title;  the  property  had  never  been  delivered  to 
of  a  creditor  him.  Sifiey  was  sold  and  Brown  purchased  her,  and 
hu»ban?,Ctbo»  t0°k  possession.  We  think  he  and  bis  vendee  should 
the  original  be  protected  in  that  possession.  Having  decided 
marriage  con-  against  the  title  of  the  defendant  in  error,  it  is  not 
redon  them  necessary  to  notice  other  questions, 
no  title.  »pne  jecree  0f  the  court  below  must  be  reversed,  the 

Decree  and      cause  remanded  with  instructions  to  that  court  to  dis- 
mandate.        miss  the  bill  filed  by  the  defendant  in  error  as  it  re- 
spects Beard,  who  must  recover  his  costs  in  this  court 
as  well  as  the  court  below. 

Crittenden  for  plaintiffs;  Feenister  for  defendant. 
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Case  vs.  Ribelin.  f£?Ktor'm  , 

Error  to  the  Montgomery  Circuit;  Silas  W.  Robbins,  Judge.      Caw  12.    Marahkll 

Writ  of  error  coram  vobis.   Assignment  of  error.   Demur*  lift  420, 

ret.    Plea.    Notice*   Supersedeas.   Statute. 

Judge  Robxrtsom  delivered  the  opinion  of  the  Court  January  26. 

William  Ribelin  sued  George  Case,  in 
the  Montgomery  circuit  court,  in  a  petition  and  sum- 
mons, and  jugdment  was  rendered  by  default  for  the 
plaintiff,  at  the  September  term,  1824. 

The  execution  on  the  judgment  having  been  re-  Statement  of 
plevird,  and  another  exeuction  having  issued  on  the  tBeca8e- 
replevin  bond,  on  the  20th  November,  1626;  Case 
presented  his  petition  on  the  19th  of  December,  1826, 
to  the  judge  of  the  court*  praying  for  a  writ  of  error 
coram  vobis ,  on  the  ground  that  (as  he  alleged,)  Ribelin 
died  before  the  judgment  was  obtained,  and  filed  his  - 
assignment  of  error,  relying  oh  this  alleged  error  of 
feet.  The  judge  having  ordered  a  writ  of  error  to 
issue  and  be  made  a  supersedeas,  a  summons  issued 
against  William  Ribelin,  returnable  to  the  first  day  of 
the  next  term,  and  a  supersedeas  bond  was  executed 
By  Case  and  security,  payable  to  William  Ribelin: 
afterwards  another  summons  issued  against  William 
Ribelin  and  John  Ribelin,  administrators  of  William 
Ribelin,  deceased,  returnable  at  the  first  day  of  the 
term,  and  a  supersedeas  bond  was  executed  to  them. 

The  sheriff  having  returned  this  latter  summons 
"executed,"  the  Ribelin's,  as  administrators,  appeared 
in  court,  and  filed  a  demurrer,  which,  after  joinder, 
the  court  sustained,  and  thereupon  rendered  judgment 
against  Case  for  costs  and  ten  per  cent  damages. 

The  errors  assigned  in  this  court  by  the  plaintiff  in 
error,  are  first,  that  the  court  erred  in  sustaining  the 
demurrer;  and  second,  in  giving  judgment  for  costs  Rendition  of* 
-  images.  £«ff£ 

If  the  original  plaintiff,  William  Ribelin,  died  before  *"*T£™n' 
judgment  in  his  tavor,  (which  is  admitted  by  the  de-  }act,  only  to 
starrer,)  the  judgment  was  certainly  erroneous;  and  oe correct- 
as  the  error  was  one  of  fact,  and  not  apparent  on  the  ed  b?  WT,tof 

%    .i  ..     c-  ,.       rr     ..  error, coram 

record,  the  wnt  of  error  coram  vabis,  was  the  appro-  ^ 
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The  statute 
of  1804,  does 
not  apply  to 
mode  of  cor- 
reeling  errors 
in  fact,  ac- 
cruing before 
judgment; 
therefore,  no- 
tice of  appli- 
cation in  this 
case  not  ne- 
cessary. 


Demurer  to 
the  assign- 
ment of  error 
in  the  court 
below  should 
have  been 
overruled. 
When  first 
process  erro- 
neous, and 
second  pro- 
t  cess  correct, 
'  and  executed 
in  time,  the 
irregularity 
no  error. 


priate,  if  not  the  only  proceeding  for  exposing  it,  and 
rectifying  the  judgment. 

The  statutes  of  1802,  regulating  such  writs  for  the 
correction  of  errors  occurring  after  judgment,  cannot 
affect  the  mode  of  proceeding  on  errors  before  judg- 
ment To  ascertain  the  proper  remedy  for  latent 
errors  of  fact  or  of  law,  existing  before  judgment,  we 
must  look  for  other  authorities  than  this  Kentucky 
statute.  As  to  this  last  description  of  errors,  the  law 
is  as  it  was  before  this  statutory  enactment;  for  there 
is  nothing  in  the  act  which  will  allow  such  a  construc- 
tion, as  can  change  or  modify  the  law  in  relation  to 
writs  of  error,  except  in  the  two  classes  of  cases  ex- 
pressly provided  for. 

Errors  of  fact  or  of  law,  may  and  do  frequently 
occur  in  judicial  trials  which  cannot  be  corrected  by 
writ  of  error  to  this  court.  If,  for  instance,  a  judgment 
be  rendered  in  favor  of  or  against  a  feme  covert,  suing 
or  defending  as  a  feme  sole,  or  in  favor  of  or  against  a 
dead  man,  which  would  be  manifestly  erroneous  as  soon 
as  the  fact  shall  appear;  the  error  could  be  corrected 
only  by  the  court,  which  rendered  the  judgment.. 
This  court  could  not  notice  it,  Because  it  does  not  ap- 
pear on  the  record.  There  must  be  some  remedy  for 
such  a  case; and  there  are  numerous  authorities,  shew- 
ing that  a  writ  of  error  coram  vobh,  is  the  usual,  and 
perhaps  the  only  one.  See  1st  Rol.  abr.  747;  Cro< 
Ele.  7105;  3d  Salk,  145;  2d  Tidd's  Prac.  1107. 

The  demurrer  ought  therefore  to  have  been  over- 
ruled, unless  the  proceedings-instituted' by  the  plaintiff^ 
have  been  in  other  respects  totally  defective  or  irregu- 
lar. Some  irregularities  appear  in  the  record,  but 
they  are  deemed  only  "formal.  The  most  regular  mode 
of  procedure  in  this  case  would  have  been  to  issue  a 
"scire  facias  audiendum  errores"  against  the  personal 
representatives;  then,  if  the  sheriff  had  returned  that 
the  original  plaintiff,  "William  Ribelin  is  alive,"  he 
could  have  plead  ^nullo  est  erratum;  otherwise,  Ribelin 
being  dead,  and  the  process  being  returned  executed 
on  his  representatives,  the  court  could  have  proceeded 
to  judgment  conformably  to  established  usage.  Al- 
though this  course  was  not  strictly  pursued,  yet  as  a 
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summons  against  the  administrators,  issued,  and  was  Case 
served  on  them  in  sufficient  time  before  the  return  RlBE*"*w# 

day,  the  mistake  or  blunder  committed  in  the  first '. — 

process,  ought  not  to  be  considered  material. 

This  not  being  a  case  provided  for  by  the  statute  of 
1802,  notice  is  not  deemed  necessary  to  enable  the 
plaintiff  to  apply  for  a  writ  of  error  and  supersedeas; 
and  if  notice  were  necessary,  the  defendants,  by  ap- 
pearing and  pleading,  have  waived  it. 

Nor  is  tbe  plaintiff,  as  is  supposed  in  argument,  Obligor  in  re- 
estopped  by  his  replevin  bond,  or  barred  by  time.    He  JJ0*Y§to^ped 
can  no  more  be  precluded,  by  giving  the  bond,  from  from  correct- 
the  benefit  of  his  writ  to  correct  errors  of  fact  existing  ">s  •«*>« 
before  judgment,  than  he  would  be,  from  the  right  to  *"cbpi  °rc*°r* 
a  writ  to  remedy  such  as  might  occur  after  judgment,  judgment 
and  before  replevin;  and  there  is  no  doubt  that  the 
bond  in  the  latter   case,  does  not  cure  the   errors. 
This,  almost  all  the  cases  which  have  occurred  under 
the  act  of  Assembly,  as  well  as  other  authorities,  prove. 

Not  intending  to  intimate  what  would  be  our  deci-  Writ  of  error 
sion,  on  the  effect  of  time,  if  the  writ  had  not  issued  coram  vobi^ 
in  this  case,  as  by  statute  it  is  required  to  do,  for  the  toro'turnof* 
correction  of  an  erroneous  replevin  bond,  before  the  first  execn- 
lirst  term  after  the  date  of  the  execution  upon  it,  it  is  tion  in  reple- 
sufficient  here  to  find,  that  the  writ  issued  in  this  case  J^e?1* 
within  that  time;  and  consequently,  if  by  analogy,  the  ' 
limitation  in  the  statute  should  be  applied,  it  can  have 
no  effect  on  this  decision.     If  it  had  been  right  to  sus- 
tain the  demurrer,  there  was  no  error  in  tbe  judgment 
for  costs  and  damages.    See  Hardin's  Rep.  Lansdalc 
vs.  Findly,  154;    Rochester  vs.  Anderson,    2d  Bibb, 
569;  Williams  vs.  Clay,  5th  Littell,  58.  When  crror 

The  demurrer  was  proper  in  this  case,  although  it  J^Jj^J^f 
is  not  the  most  usual  and  approved  plea.     When  an  sufficient, 
error  of  fact  is  well  assigned,  the  defendant  should  and  its  truth 
traverse  the  fact  and  try  it  by  jury,  if  he  mean  to  deny  ^w110]"^ 
the  error;  but  if  it  be  true  and  not  sufficient,  he  should  t^er?ed,  & 
plead  "in  nullo  est  erratum"  and  submit  the  decision  to  demurer  pro- 
the  court:  but  this  plea  is  equivalent  to  a  demurrer.  Pe!lw.heJ1  in" 
See  2d  Tidd,  1116,  and  Hardin,  1 54.  Demurer  ad- 

If  the  defendants  had  desired  to  traverse  the  allega-  J^chiV  na- 
tion of  the  plaintiff,  Ribelin's  death,  it  should  have  perly  pleaded 
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been  done  by  plea;  their  demurrer  admitted  it,  as  it 
was  Wv  11  assigned,  unless  it  had  appeared  in  the  record 
•  that  he  was  alive.  It  is  a  singular  fact,  that  the  first 
summons  against  William  Ribelin  was  returned  execu- 
ted, but  the  proceedings  afterwards  contradict  any 
inference  from  this,  that  the  original  plaintiff  was  then 
alive.  Besides,  the  demurrer  is  to  the  assignment  of 
errors;  and  being  filfcd  by  the  administrators,  seems  to 
admit  the  death  of  the  intestate  as  alleged. 

The  judgment  of  the  inferior  court  must  therefore 
be  reversed,  and  the  cause  remanded  with  directions 
to  overrule  the  demurrer,  and  permit  the  defendants 
to  plead,  and  on  their  failure  to  do  so,  to  render  a  judg- 
ment of  revocation  on  the  writ  of  error  coram  vobisy 
and  then  suffer  the  original  suit  to  be  revived,  and 
prosecuted  in  the  names  of  the  representatives.  This 
may  be  very  inconvenient,  and  even  injurious  to  the 
administrators;  but  the  law  must  be  administered  as 
it  is.  If  William  Ribelin  was  not  dead  when  the  judg- 
ment was  rendered  in  his  favor,  the  administrators 
may  plead  the  fact;  or  if  he  still  be  alive,  the  fact  can 
appear  in  the  proper  mode.  But  a  demurrer  to 
errors  well  assigned,  can  never  be  sustained. 

Turner,  for  plaintiff;  Triplet!,  for  defendant. 


COVENANT. 


Cate  13. 


January  26. 


King  vs.  McLean. 

Appeal  from  the  Henderson  Circuit;  Alney  McLean,  Judge. 
Covenant.     Warranty.     Plea.     Demurrer. 

Judge  Underwood  delivered  the  opinion  of  the  Court. 

King  brought  his  action  against  McLean, 
Statement  of  founded  on  a  covenant  of  general  warrantee  in  a  deed 
epea  ing*.  fop  ^  conveyance  of  a  tract  of  land,  averring  over- 
ture by  paramount  title.  McLean  plead  "that  before 
the  commencement  of  his  suit,  King  conveyed  the 
land,  in  the  deed  or  covenant  in  the  declaration,  men: 
tioned,  to  Samuel  Burks,  which  will  appear  by  said 
deed,  a  copy  of  which  is  to  the  court  here  shewn. 
If  any  right  of  action  has  accrued  against  this  defen- 
dant, by  reason  of  said  deed,  it  has  accrued  to  said 
Burks,  and  this  he  is  ready  to  verify,  &c."'     To  this 
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plea  the   plaintiff  demurred ;  the  court  overruled  the  KlH* 
demurrer  and  gave  judgment  on  the .  plea  for  the  m4L«abt. 
defendant  _ — 1— - 

We  do  i\ot  believe  the  plea  a  good  bar  to  the  action.  .pi«a,  that 
We  admit  that  covenants  real,  pass  with  the  land,  arid  prior  to  the 
that  the  last  vendee  is  entitled  to  his  action  on  the  co  ^8t jj »*£  *fr 
Tenant  of  warranty  against  any  remote  vendor,  the  breach  of  co- 
intermediate  conveyances  operating  as  assignments  of  Tenant  of 
the  covenant  of  warranty  to  the  last  vendee,  who  is  gtD!ra!hwar". 
entitled  to  recover  the  purchase  money  received  by  ^nante/had 
any  of  the  antecedent  vendors  of  the  land.     But  it  does  conveyed  the 
not  appear  from  the  plea  in  this  case  when  the  deed  j*nd  J*  *no^ 
was  made  by  King  to  Burks.     It  is  averred  that  it  was  noebarf  nnJeie 
done  before  the  commencement  of  the  suit,  but  that  it  appear 
may  have  been,    yet,  King's  right  of  action  against  (™m  the  plea 
McLean  may  have  remained  unaffected.     The  decla-  Joed Ufalid. 
-ration  avers  that  the  land  was  recovered  by  judgment 
from  King  in  virtue  of  a  paramount  title.    Whether 
King  had  been  turned  off  under  the  judgment,  at  the 
time  he  made  the  deed  to  Burks,  does  not  appear.    We 
think  the  legal  presumption  is,  after  judgment,  that  the 
possession  is  with  the  successful  claimant,  where  there    ' 
are  no  positive  averments  contradicting  such  presump- 
tion.    Now,  if  King  made  the  deed  to  Burks   after 
judgment,  and  when  King  was  not  possessed,  on  the  con- 
trary when  the  possession  was  adverse  to  Kiqg's  claim, 
then  the  deed  from  King  to   Burks  would  pass  no 
interest  in  the  land;  and  therefore  could  not  operate  so 
as  to  transfer  King's  right  of  action  against  McLean, 
consequent  in  the  loss  of  the  land,  and  which  had 
become  a  mere  chose  in  action,  before  the  deed  was 
made.     This  may  be  the  case  for  aught  that  appears  in 
the  plea.  ' 

Making  profert  of  a  copy  of  the  deed  which  is  no  Prorert  of  a 
where  made  part  of  the  plea  oo  record,  and  which  Jjaa^onti 
copy  may  have  had  nothing  official  about  it,  and  the  operation, 
contents  of  which  are  wholly  unknown  to  this. court,  without  ma- 
cannot  cure  the  objection.     The  statement  in  the  plea  ^nar\h of* the 
that  the  right  of  action  accrued  to  Burks,  is  a  mere  record,  no 
deduction  from  facts,  and  not  warranted  by   the  facts  evidence  of 
as  presented  to  us.    We  perceive  no  good  objection  to  JJJ^JJJ^ 
the  declaration* 
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Kin*  The  judgment  of  the  court  below  must,  therefore, 

M'Leah.        ^e  reve,8e<l  and  the  suit  remanded,  with  instructions 

/    ■•    to  the  inferior  court,  to  render  judgment  upon  the 

demurrer  as  to  the  fifth  plea  in  favor  of  the  plaintiff. 

The  appellant  must  recover  his  costs  in  this  court. 

Drnny  and  Crittenden  for  appellant;  Mayes  for 
•appellee. 

PETITION    FOR   A    RE-HEARING. 

Daniel  M\yes,   Eso.  for  appellee,  Jiled  a  petition  for 
rehearing. 

As  counsel  for  the  appellee.  McLean,  I  respectfully 
Petition  for  a  petition  the  court  for  are-hearing,  and  briefly  submit 
re-hearing.      tne  reasons  which  influence  me  to  do  so. 

The  plea  which  your  honors  have  adjudged  had  on 
demurrer,  as  set  forth  in  the  opinion  rendered,  consists 
of  three  members,  or  parts. 

First:  the  fact  pleaded. 

Second:  a  reference  to  evidence  with  an  assertion 
that  it  will  prove  the  fact. 

Third:  a  legal  consequence  which  results  from  the 
fact. 

The  fact  pleaded  as  you  have  recited  it,  is  "thai 
before  the  commencement  of  his  suit,  King  conveyed 
the  land  in  the  deed  or  covenant  in  the  declaration 
mentioned  to  Samuel  Burks."  This  is  the  essence  of 
the  plea. 

The  reference  to  the  evidence  and  assertion  that  it 
will  prove  the  fact,  follows  in  these  words,  "which 
will  appear  by  said  deed,  a  copy  of  which  is  here  to 
the  court  shown."  The  legal  consequence  which 
results,  not  from  the  evidence  of  the  fact,  but  from  the 
fact,  is  stated  'in  these  words,  "if  any  right  of  action 
has  accrued  against  this  defendant  by  reason  of  said 
deed ,  it  has  accrued  to  said  Burks."  The  second  and 
third  members  of  the  plea  are  surplussage,  and  cannot 
vitiate  the  plea.  In  pleading  it  is  only  necessary  to 
state  the  facts,  neither  the  evidence  of  facts  nor  the 
law  arising  upon  facts  should  be  pleaded. 

In  the  opinion  it  is  said,  "if  King  made  the  deed  to 
Burks  after  judgment,  and  when  King  was  not  pos- 
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,  on  the  contrary  when  the  possession  was  adverse  Kl»* 
to  King's  claim,  then  the  deed  from   King  to  Burks  m4Leak. 
would    pass   no  interest  in  the  land;  and  therefore, 


could  not  operate  so  as  to  transfer  King's  right  of  P*ti*»n  *or  *. 
action  against  M'Lean,  consequent  on  the  loss  of  the  r#'lwariDI; 
land,  arid  which  bad  become  a  mere  chose  in  action, 
before  the  deed  was  made."  I  will  not  stop  to  contro- 
vert this  conclusion.  Let  il  be  admitted,  and  what  then 
follows,  surely  not  that  the  plea  is  bad,  but  that  it  is 
not  true;  that  King  did  not  convey  the  land.  The 
plea  is  not  that  before  the  bringing  his  suit  he  txecuted 
a  deed  to  Burks  for  the  land;  but  it  is  "that  before  the 
commencement  of  his  suit,  he  conveyed  the  land  in  the 
deed  or  covenant  in  the  declaration  mentioned  to 
Samuel  Burks."  A  very  different  allegation  indeed.. 
I  may  execute  a  deed  in  all  legal  form,  purporting  on 
its  face  to  convey  a  tract  of  land,  bat  if  that  deed 
passes  no  interest  in  the  land  it  cannot  be  said  that  I 
"conveyed  the  land"  When  I  aver  that  land  is  con- 
veyed, I  assert  that  the  agent  was  so  situated  as  to  be 
able  to  convey  or  pass  the  land ;  and  that  being  so  situ- 
ated, he  performed  an  act  which  did  pass  it  The  idea 
of  a  conveyance  of  land  is  a  complex  idea ;  the  aver- 
ment of  ability  to  do  the  thing  is  included  in  the  asser- 
tion that  the  thing  is  done.  The  active  verb  "to  con-* 
rev"  signifies  to  hand  from  one  to  another;  to  transmit; 
to  transfer;  to  deliver  to  another;  to  impart  by  meana 
of  something,  &c.  The  noun  substantive  "convey- 
ance" we  delne,  the  means  by  which  any  thing  is  con-» 
veyed;  transmission;  the  act  of  transferring  property; 
a  writing  by  which  property  is  transferred,  &c.  The 
definition  in  Jacob's  law  dictionary,  volume  second, 
page  60,  is  "a  deed  which  passes  or  conveys  land  from 
one  person  to  another.  U  these  definitions  be  correct, 
(and  that  they  are,  cannot  be  questioned)  it  follows, 
that  a  deed  which  does  not  convey  or  pass  the  thing 
which  it  purports  to  convey,  is  not  in  any  proper  sense 
of  the  term  a  conveyance;  and  if  a  deed  which  con- 
veys or  passes  nothing,  is  not  a  conveyance,  the  land 
which  it  purports  to  convey  cannot  be  said  to  be  con- 
veyed. Hence,  when  ATLean  alleges  that  King, 
before  the  suit  brought,  "conveyed  the  /am/,"  he 
alleges  that  the  land  did  pass,  when  he  adds  that  this 
fact  will  appear  by  a  ropy  of  a  d'*ed.  It  is  true  he  doei 
not  so  set  oat  the  deed  as  to  show  that  his  proof  will 


Digitized 


by  Google 


36  J.  J.  MARSHALL'S  REPORTS. 

ICihg  sustain  his  allegation.    When  the  deed  is  produced,  it 

M'Lbak.        mav  or  mav  not  sasta*n  **•     Whether  it  does  or  does 

•—  not, is  a  question  that  will  arise  on  the  evidence,  not  on 

Petition  for  a  the  pleadings.  What  it  will  prove,  can  only  be  known 
re-hearing.  wben  it  j8  judicially  before  the  court.  Upon  the 
present  plea,  that  only  exists  which  may  exist,  and 
must  exist,  in  all  cases; 'that  is,  an  uncertainty, 
whether  the  plea  be  true,  or  false.  The  demurrer 
admits  the  truth  of  the  plea,  that  is,  "that  before  the 
commencement  of  his  suit,  King  conveyed  the  land 
in  the  deed  or  covenant,  in  the  declaration  mentioned 
to  Samuel  Burks."  This  being  admitted  to  be  the 
fact,  the  consequence  must  follow  "that  if  any  right 
of  action  has  accrued  against  the  defendant  by  rea- 
son of  said  deed,  it  has  *  accrued  to  said  Burks;" 
and  I  cannot  perceive  how  it  can  be,  that  any  defect 
in  the  plea  exists  because  of  the  allegation,  that  the 
land  was  conveyed  before  the  commencement  of  the  suit. 
Let  the  conveyance  of  the  land  have  taken  place  when 
it  may,  the  warranty  passed  with  the  land,  and  it  is 
only,  by  supposing,  that  the  land  was  not  conveyed  by 
the  deed,  that  the  court  came  to  a  different  conclu- 
sion. But  how  can  that  presumption  be  indulged, 
when  the  plea  is,  that  the  land  was  in  point  of  fact 
conveyed  by  King  to  Burks.  I  the  more  readily  make 
this  application  as  the  point  upon  which  the  case  is  de- 
cided, and  which  I  have  endeavored  to  discuss,  was  not- 
urged  by  the  appellant's  counsel,  in  argument;  and 
consequently,  I  had  no  opportunity  to  submit  my  views* 
A  re-hearing  is  respectfully  asked. 
Z).  Mayes)  for  M'Lean. 

Judge  Uic dk&wood  delivered  the  opinion  of  the  Court  oveirnling 
the  petition. 

In  this  case  it  did  not  escape  the  atten- 
Rnlet  in  tion  of  the  court,  that  the  fifth  plea  to  which  the 
plemdins-  demurrer  was  filed ,  and  on  which  the  cause  was  deci- 
•ar/te  be  set  ^ed  'n  *ne  cour*  below,  averred  that  the  plaintiff  "con- 
forth  in  a  veyed,"  &c.  We  also  knew  and  duly  considered  the 
P1**/  technical  meaning  of  the  words  used  in  the  plea,  and 

now  having  revised  and  maturely  reflected  on  the 
opinion  heretofore  pronounced,  we  have  determined 
to  let  it  remain  unchanged.  It  is  very  true  that  in 
pleading,  it  is  only  required  to  state  the  necessary  and 


Digitized 


by  Google 


JANUARY,  1829.  37 

essential  facts,  and  if  more  is  stated,  it  may  be  regar-  Kino 
ded  as  surplussage,  if  it  does  not  vitiate;   but  it  is  mo,jean. 

equally  true,  that  all  the  facts  must  be  stated  which " — 

are  necessary  to  shew  the  court  that  the  party  has 
good  cause  of  action  or  defence,  and  to  apprise  the 
adversary  of  the  points  and  grounds  intended  to  be 
relied  on.     This  should  be  done  clearly  and  directly, 
and  not  by  averring  as  facts  the  inferences  o(  the  party 
drawn  from  facts.    It  is  the  province  of  the  court  and 
jury,  to  make  proper  declarations  from  facts  averred 
and  proved.    In   this  case  the  plea  shews  that  the 
averment  that  King  "conveyed   the  land"   was  the 
result  of  the  construction  put  by  the  party  on  the  deed, 
to  a  copy  of  which  the  court  is  referred  and  told,  that 
it  will  so  appear  from  the  copy,  meaning  no  more  nor 
less  than  that  the  court  would  be  of  the  same  opinion 
with  the  defendant,  upon  an  examination  of  the  deed. 
Now,  whether  such  a  thing  would  or  would  not  appear,  Averment 
or  what  opinion  the  court  might  or  ought  to  form  on  thai  Kin; 
looking  into  the  copy  of  the  deed,  it  is  impossible  for  Vu0?*6!^-  m 
this  court  to  say,  for  the  reasons  assigned  in  the  former  ference  of*  " 
opinion.     We,  therefore,  deem  it  too  technical  to  over-  plaintiff,  not 
look  the  popular  use  of  the  word  "conveyed,"  when  *j»  ooMtroc- 
applied  to  a  deed  which  is  referred  to,  and  a  copy  said  ^rt 
to  be  shewn,  and  to  adhere  to  its  strictly  legal  meaning, 
when  it  is  very  clear  to  our  minds,  that  the  whole  ^faenin 
ground  upon  which  the  plea  alleged  the  conveyance,  £<?-  US 
was.  the  construction  put  by  the  defendant  on  the  copy  written  in- 
of  the  deed  referred  to,  and  the  execution  thereof.  ■trumani  fc 
In  an  action  of  debt  the  declaration  would  certainly  be  Ke  cJurt/0 
defective,  if  it  only  averred  that  the  defendant  was  and  not  ex- 
indebted  a  certain  sum,  as  would  appear  by  a  copy  of  WMted, 
the  bond  from  the  defendant  to  the  plaintiff,  and  to  the  S^eV^n  b* 
court  shewn.      A  demurrer  to  such  a  declaration  understood  in 
should  be  sustained;  and  if  so,  it  might  with  equal  their  popular, 
plausibility  as  in  this  case,  be  insisted,  that  Ihe  debt  JJJ^Jj^1 
was  confessed,  and  that  judgment  for  it  should  be  sense. 
given.    If  the  copy  of  the  deed  spoken  oif  in  the  plea 
was  an  official  copy  from  the  records  of  the  enrollment 
of  the  original  in  the  proper  office,  and  in  the  time 
required  by  law,  then  it  was  full  and  complete  evi- 
dence, and  the  defendant  had  it  in  his  power  to  set  out 
clearly,  the  time  when  it  was  executed  or  took  effect: 


Digitized 


by  Google 


88  J.  J .  HARSH  ALUS  REPORTS. 

Sitartzwcl*  having  failed  to  do  so,  having  failed  to  shew  that  King- 
Df*        had  parted  with  his  title  before  eviction  or  loss  of  the 
U.  S.  Bank,  land,  and  when  there  exists  a  violent  presumption,  he 
■  could  have  done  it  with  accuracy;  we  will  not  by  tech- 

nical reasoning  and  critical  niceties  supply  »his  omis- 
DePt  permit-  sions.  The  consequence  may  he  to  jeopardize,  if  not 
ted  to  amend  entirely  to  defeat  a  just  demand  against  him.  We  see 
theP,eatia  no  objection,  when  the  caus£  goes  back  to  the  inferior 
below.  court,  to  giving  the  defendant  leave  to  amend  his  fifth- 

plea  if  it  is  reques  ted.  In  such  an  event,  if  he  has  a 
good  defence,  and  can  shew  that  another  is  entitled  to 
the  benefit  of  the  warranty  in  his  deed,  he  can  avail 
himself  of  it  by  proper  averments*. 


Forcible 

detainer.  Swartzwdder  vs.  U.  S.  Bank. 

j 

Case  14.  Appeal  from  tbe  Scott  Circuit;  Thomas  M.  Hicket,  Judge,. 

Agent.    Possession*     Tenant.    Corporate  Seal.    Anthers 
tication.    Jury.    Instruction*     Traverse.     Waiver. 

January  26.    Judge  Robertson  delivered  the  opinion  of  the  Court. 

This  is  a  case  of  "forcible  entry  and 
detainer,"  of  a  house  in  Georgetown. 

The  bank  as  plaintiff  in  the  warrant  succeeded. 
Statement  of  a"d  the  judgment  being  affirmed  in  the  circuit  court, 
the  cage.         the  defendant  appealed. 

The  defence  in  the  court  below,  was  very  elaborate; 
and  the  argument  for  the  appellant  in  this  court  was 
ingenious.  Many  questions  are  presented;  but  as 
most  of  them  have  been  well  settled  by  the  deci- 
sions of  the  appellate  court,  it  is  not  necessary  to  notice 
them.  The  points  urged  most  earnestly  in  argument, 
are,  1st.  That  the  court  below  erred  in  instructing  the 
jury  "that  if  they  believed  the  evidence,  they  should  find 
for  the  bank."  And  2d;  in  refusing  an  instruction,  that 
the  evidence  of  the  possession  of  the  bank  by  the 
tenancy  of  an  individual  who  leased  from  another, 
acting  as  agent  of  the  bank,  was  insufficient,  because 
there  was  no  proof  that  tbe  agency  was  created  by  the 
corporate  seal. 

As  to  the  first,  although  the  form  of  the  instruction 
ii  unusual,  we  can  see  no  valid  objection  to  the  deci- 
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woo  of  the  court  upon  it.     The  court  cannot  decide  Bwiwnw 
on  the  weight  or  credibility  of  the  testimony;  this  is        ^*R 
the  exclusive  province  of  the  jury.     But  when  the  u.  3.  Bahk. 
evidence  which  is  competent,  is  altogether  on  one  — — 
♦side,  and  if  accredited,  establishes  facts,  which  being  J^^^ 
admitted,  must  decide  the  case  for  the  one  or  other  "be  credibil- 
party,  the  court  may  tell  the  jury,  that  if  they  believe  «tj  and 
the  evidence,  the  verdict  should  be  for  the  party  whose  Je,«ht  of  e?i- 
right  it  establishes.     It  is  not  denied,  that  the  court  conflicting. 
may   instruct   the  jury  hypothetical]),  that   if  they  When  the 
believe  certain  facts,  they  should  find  in  a  certain  way.  te,timoi,J  *U 
What  else,  in  effect,  is  the  instruction  in  this  case,  that  tbeoourt  *' 
if  they   believe  the  testimony  adduced,  they  should  may  instruct 
find  for  the  plaintiff?    None  whatever;  as  that  evi-  hjpotbeti-     • 
deoce  certainly  proved  the  facts,  on  the  hypothesis  of  ca  *' 
the  proof  of  which  the  instruction  is  usually  given. 

On  the  other  point,  there  is  no  difficulty.    If  the 
tenant    obtained   possession  from   the  bank,  held  as 
tenant  under  it,  and  recognized  it  as  proprietor,  the  When  tenant 
possession  of  the  tenant  was  the  possession  of  the  accepts  ■©•- 
corporation,  although  the  agent  who  delivered  the  ^po^o"  * 
possession  to  the  tenant,  may  have  had  no  power  of  and  recogni- 
attorney  authenticated  by  the  corporate  seal.     The  *••  to  owner- 
possession  in  fact,  is  the  only  question ;  and  that  can  Jew  net"whe- 
be  as  well  proved  without  the  authority  to  the  agent  by  tbertheindi- 
seal,  as  with  it;  and  even  without  any  authority  what-  vidual  who 
soever;  and  was  abundantly  proved  in  this  case.     The  J^jJnr,£Ji" 
various  other  points,  as  already  stated,  have  been  so  tgent,itit 
often  adjudicated,  that  we  shall  forbear  to  touch  them,  the  poiwssion 
_  .  of  the  oorpo~ 

Judgment  affirmed  with  costs  and  damages.  ration. 

Barry*  Depem  and  Chambers,  for  appellant;  fVickliffe 
and  Wcoley,  for  appellees. 

PETITION  FOR  A  RE-HEARING. 

Messrs.  Depew  and  Chamaers,/^  appellant,  presented  a 

Petition  for  a  re-hearing. 

Tire  counsel  for  the  appellant  would  most  re-  Petition  Cot  a 
spectfully  represent,  that,  labouring  under  the  deep-  re"  ea,,Dg' 
est  conviction,  that  the  court  in  rendering  their 
opinion  in  this  cause,  have,  inadvertantly  no  doubt, 
not  only  left  untouched,  points  which  were  made  on 
the  trial,  and  which  are  considered  both  weighty  and 
conclusive  for  the  appellant,  if  settled  according  tb 
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8wiiiTBwiL-  prior  decisions  of  this  court,  bat  have  assumed  facts  as 

Ti*        proved  by  the  record,  upon  which  no  legitimate  evi- 

V.  S.  Bah k.    dence  was  offered  whatever,  he  would  consider  himself 

•j— — criminally    regardless  of  the  interest  of  his  client, 

re-bllutec/  *  wcre  **e  DO*  aSa^n  to  ca^  ^c  attention  of  the  court  to 
^^"     those  points. 

The  warrant  upon  which  the  inquisition  was  held, 
complains  that  the  appellant  "did,  on  the  30th  day  of 
January,  1826,  forcibly  enter  into,  and  detains  from 
the  said  president,  directors  and  company,  of  the  bank 
of  the  united  States,  one  house  on  a  lot,"  &c.  See 
Record,  p.  1.  And  the  verdict  of  the  jury  empannel- 
led  by  the  circuit  court,  finds  "the  defendant,  Peter 
Swartzwelder,  guilty  of  the  forcible  detainure  com- 
plained of  in  the  warrant."  See  Record,  p.  5.  And 
upon  the  verdict,  the  judgment  of  the  court  was  ren- 
dered for  "  restitution  of  the  houses  and  tenements 
named  in  the  warrant."    See  Record,  p.  5. 

Now,  let  it  be  observed  that  the  warrant  does  not 
complain  of  a  forcible  detainure.  The  qualifying 
term  "forcibly,"  cannot  by  any  grammatical  construc- 
tion be  applied  to  the  detainure.  It  is  applicable  only 
to  the  entry  complained  of,  and  the  verdict,  it  will  be 
seen,  is  made  to  rest  wholly  upon  a  forcible  detainure, 
when  in  truth  there  is  no  complaint  of  a  forcible  de- 
tainure to  be  found  in  the  warrant.  If  then,  there  be 
no  foundation  for  the  verdict,  the  superstructure  must 
fall  of  course.  A  verdict  in  all  cases,  both  civil  and 
criminal,  rendered  for  that  which  is  not  claimed  or 
charged  in  the  declaration,  warrant  or  indictment,  is 
/  both  erroneous  and  void.  Let  us  again  advert  to  the 
case  to  which  this  court  was  referred  on  the  trial,  and 
which  is  now  considered  directly  in  point.  It  is  the 
case  of  Lewis  vs.  Stith,  decided  by  this  court  in  1822, 
and  is  found  in  2d  Lit.  Rep.  296.  In  that  case,  the 
charge  in  the  warrant  was  the  same  as  in  this,  that 
the  defendant  forcibly  entered  into,  and  detains,  &c. 
The  verdict  was  for  a  forcible  detainure  only.  The 
court  of  appeals  decided  that,  as  no  forcible  detainure 
was  complained  of,  a  verdict  for  a  forcible  detainure 
could  not  be  sustained,  and  upon  that  ground  reversed 
the  decision  of  the  court  below.  It  is  respectfully 
urged  then,  that  the  two  cases  are  wholly  analagous, 
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and  that  this  honourable  court,  has  accidentally  over-  SwAftwwat- 
iooked  the  point,  or  they  would  not  have  decided  this        ™* 
ts  a  point  unworthy  of  notice,  or  one  that  in  principle  u.  S.  Bams. 
had  heretofore  been  decided  against  the  appellant.  — -; — - — 
Nor  would  the  court,  except  by  accident,  have  passed  JJJJJJJJ?  * 
unnoticed,  the  assignment  of  error  that  uthe  verdict  of 
(he  jury  and  judgment  of  the  court  are  informal,  and 
substantially  defective  and  erroneous,  and  contrary  to 
law  and  evidence,9'  when  the  warrant  only  charges  a 
forcible  entry  and  a  detainure,  "of  a  house  on  a  lot," 
while  the  judgment  directs  the  restitution  of  "houses 
and  tenements." 

The  attention  of  the  court,  is  also  again  respectfully 
called  to  the  motion  which  was  made  in  the  circuit 
court,  to  quash  the  proceedings  had  by  the  sheriff 
under  the  original  warrant,  on  the  ground  that  no 
judgment  was  rendered  on  the  verdict;  and  also  on  the 
ground  that  the  inquisition  was  held  on  a  day  not 
directed  by  the  warrant,  without  any  agreement  of 
parties  to  that  effect,  or  regular  continuance  of  the 
cause  from  day  to  day.     That  the  circuit  court  had 
the  power  to  quash  on  proper  grounds,  ha9,  it  is  again 
urged,  in  effect  been  repeatedly  decided  by  this  court; 
and  whether  more  substantial  cause  could  exist,  than 
the  want  of  a  judgment,  when  the  statute  expressly 
requires  one,  is  here  presented  as  a  question  to  the 
court.     The  seventh  section  of  the  act  authorizing  the 
proceedings  to  be  had,  is  full  and  peremptory,  that  a 
judgment  shall  be  rendered,  and  even  the  judgment 
itself  is  substantially  given.    What  then  could  be  more 
fetal  than  the  want  of  this  judgment  ?    Could  the  jus- 
tice of  the  peace  (if  indeed,  one  was  present  at  all,) 
have  isued   writ  of  restitution  without  a  judgment? 
And  if  not,  does  the  traverse  taken  to  the  circuit  court, 
legalize  the  proceedings  so  as  to  place  the  appellant 
in  a  worse  situation  than  if  the  original  verdict  had 
have  stood  untraversed  ?    These  are  questions,  if  not 
at  once  conclusive,  are  deemed  at  least  worthy  of 
consideration;  and  especially  the  more  so,  when  the 
record  shews  that  the  requisition  was  held  at  a  time 
not  directed  by  the  warrant,  thereby  rendering  the 
proceedings  more  void  than  vacuity  itself. 

Vol.  I.  P 
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Swartzwel-  But  there  yet  remains  a  question  or  two,  upon 
D**  which  this  court  have  acted,  that  imperiously  claim, 
U.  s.  Bank,  at  the  hands  of  counsel,  some  further  notice.  The 
T^ — —  opinion  of  the  court  as  rendered,  seems  to  leave  the 
^h«M?n,0rft  9aes^on  out  °f  v*ew»  as  heing  not  at  all  controverta- 
ble,  whether  or  hot  the  alleged  agency  of  M.  T.  Scott 
to  act  for  the  bank,  was  proved  by  parol,  and  confines 
the  enquiry  solely  to  the  question,  whether  or  not  the 
corporation  could  obtain  and  hold  the  possession  in 
fact,  of  the  house  in  question,  without  acting  under  its 
corporate  seal ;  taking  it  for  granted,  that  if  the  corpo- 
ration can  thus  act,  it  is  abundantly  proved  by  parol, 
that  such  an  agency  existed.  It  is  respectfully  sug- 
gested that  counsel  has  been  greatly  straitened  to  find 
on  what  page  of  the  record  such  proof  exists.  It  is 
true  that  Stiflee,  who  claimed  to  be  tenant  of  the  bank, 
and  who  was  proved  to  have  paid  rent  to  M.  T.  Scott, 
ijs  agent  of  the  bank,  had  just  left  the  occupancy  of 
the  house  in  controversy,  when  the  alleged  forcible 
entry  was  made.  But  it  is  also  true,  that  Stiflee  had 
previously  held  under  Sebree,  the  transferee ,  of  the 
party  now  contended  with  the  bank,  and  by  the 
directions  of  Sebree,  had  attorned  to  Scott  as  agent 
of  the  bank,  without  the  privity  or  consent  of  Hen- 
dricks, the  real  party  now  contended  with  the  bank. ' 
Does  not  then,  the  question  irresistibly  occur — was 
Scott  clothed  with  any  power  from  the- bank  to  accept 
of  this  attornment,  and  possession  in  fact  constituting 
the  "tenancy"  upon  which  the  opinion  is  predicated 
in  favor  of  the  appellee's  ?  If  so,  where  is  the  evidence 
proving  the  existence  of  such  agency  ?  It  is  believed 
that  it  cannot  be  found  in  the  record.  It  is  true, 
Stiflee  stated  that  Scott  told  him  he  was  the  agent  of 
the  bank,  and  he  recognized  him  as  such  by  executing 
leases  and  paying  rent  to  him;  but  Stiflee  also  stated, 
that  he  did  not  know  whether  he  was  ajjent  or  not; 
and  this,  and  similar  testimony,  from  perhaps  another 
witness,  is  all  the  evidence  we  have  of  Scott's  agency. 
Scott  never  was  sworn  in  court  as  a  witness,  as  to  his 
authority  to  act  for  the  bank,  and  his  mere  say  so,  to 
one  of-the  witnesses,  is  no  legitimate  evidence  of  the 
fact;  nor  can  his  acts  as  such,  operate  as  proof  of  his 
agency,  to  the  prejudice  of  one  who  had  never  recog- 
nized him  as  such,  in  the  absence  of  all  proof,  that 
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*he  bank  vested  him  with  the  authority  of  an  agent.  Swartzweit 
Hence  it  results,  that  there  is  no  proof  that  Scott  was        "**.- 
agent  of  the  bank,  and  of  course,  no  proof  that  the  U.  S.  Bark. 

present  appellees  ever  had  the  possession  in  fact  of  — 

the  premises  in  controversy,  and  consequently,  are  not  r^iarUig.r  * 
entitled  by  law,  to  maintain  the  writ  of  forcible  entry 
and  detainure  for  the  same. 

But  we  will  suppose  for  a  moment,  that  some  proof 
of  Scott's  agency  was  offered  to  the  jury,  and  that  that 
proof  was  slight  or  doubtful,  as  must  be  considered  in 
this  case;  was  not  the  circuit  court  travelling  beyoiid 
the  pale  of  its  authority,  when  it  snatched  from  the 
jury  the  decision  of  these  facts,  and  decided  them 
itself?  Is  it  not  the  peculiar  prerogative  of  the  jury 
to  decide  upon  facts,  and  not  that  of  the  judge?  These 
are  every  day  principles,  and  must  be  understood  by 
every  one  having  any  pretensions  to  legal  acquire* 
ments*  And  yet,  the  adverse  counsel" has,  in  his  brief, 
chosen  to  regard  these  matters  as  "trifling,"  and  this 
honorable  court  has  so  far  exercised  a  coincidence  of 
opinion,  as  to  pass  them- almost  unnoticed! 

But  admitting  the  agency  of  Scott*  to  have  been 
proved  beyond  controversy,  by  parol,  with  due  defer- 
ence to  the  opinion  of  the  court,  it  is  again  urged  that 
the  authorities  cited  in  the  case,  are  clear,  that  a 
corporation,  unless  specially  authorized  by  its  charter, 
cannot  do  any  act,  except  under  the  seal  of  the  corpo- 
ration. Tp  acquire  the  possession  in  fact,  requires 
positive  action,  and  cannot  be  done  by  negative  inert* 
ness,  especially  by  a  corporation.  The  possession  in 
fact  of  the  house  in  question,  is  proved  once  to  have, 
been  in  another,  and  all  that  has  been  done  to  change 
that  possession,  was  done  by  Scott,  and  not;  by  the 
appellees.    Hence  the  ground  taken  by  the  court,  that  * 

possession  in  fact  can  as  well  be  proved  to  exist  with- 
out authority  on  the  part  of  him  acquiring  it,  as  with 
it,  does  not  apply  in  the  case,  inasmuch  as  possession 
in  fact  of  the  house  in  question,  is  shown  never  to. 
have  been  acquired  by  tht  appellees*  Inasmuch, 
therefore,  as  it  requires  action,  to  acquire  the  posses- 
sion in  fact  of  that  of  which  the  party  was  once  out  of 
possession,  this  case  forms  no  exception  to  the  general 
rate,  that  a  corporation  shall  not  have  power  to  act, 
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SwARTcmcL-  eicept  under  its  corporate  seal,  unless  specially  atH 

^*        tborized  by  its  charter.     If  the  court  intended  in  this 

U.  S.  Bank,   case,  to  decide  that  the  appellees  could  act  without 

— r: r  the  solemnity  of  their  seal,  it  is  respectfully  submitted 

Petition  for  a  to  the  adver8arv  counsel  to  cite  th«  authorities  by 
which  that  decision  is  given. 

And  upon  the  main  question  of  controversy  that  came 
before  the  jury,  which  of  the  contending  parties  had 
the  possession  in  fact  of  the  house  in  question,  suffice 
it  to  remark,  that  this  court  have  approved  the  instruc- 
tions given  to  the  jury  by  the  court  below,  that  all  the 
evidence  offered  on  that  subject,  was  on  the  Bide  of 
the  present  appellees,  and  against  the  appellants;  and 
however  counsel  may  differ  with  the  court  on  that 
subject,  it  is  not  intended  hereto  be  further  investi- 
gated* But  the  court  is  respectfully  solicited  to  re- 
consider as  well,  that,  as  the  other  questions  herein 
suggested,  and  if,  upon  full  consideration,  they  should 
coincide  with  any  of  the  foregoing  views,  to  grant  to 
the  appellant  a  re-hearing  of  the  cause. 

Uriel  B.  Cliambers,  attorney  for  appellant 

Judge  Robertson  delivered  the  opinion  of  the  Court  on   the 
petition  for  the  re-hearing. 

The  authorities  and  arguments  urged  in  the  petition 
for  a  re-hearing,  had  not  escaped  the  consideration 
of  the  court;  and  as  they  were  not  believed  to  be 
sufficient  to  change  the  opinion  which  has  been  given, 
they  could  not  be  entitled  to  more  influence  on  a  re* 
consideration. 

The  form  of  the  inquisition  is,  we  still  believe, 
substantially  good.  On  a  warrant  for  a  forcible  entry 
eotr  ad  d  -  an(*  detainer,  a  finding  of  either  the  forcible  entry  or 
taineivtbe  °"  detainer*  is  good;  for  either  may  be  charged,  and  is 
remedied  by  the  summary  proceeding  authorized  by 
statute.  We  do  not  concur  with  the  cdunsel  in  his 
criticism  on  the  phrase  "forcible  entry  and  detainer." 
We  think  that  the  grammatical  and  sensible  construc- 
tion of  these  terms  in  the  act,  is,  that  the  detainer  as 
well  as  the  entry  is  forcible.  "Forcible  entry  and  de- 
tainer," is  a  more  appropriate  and  grammatical  phrase 
to  convey  the  idea  of  force  in  entering  and  force  in 
detaining,  than  the  more  redundant  expressions,  "forci- 


1  n  a  warrant 
for  a  forcible 


finding  of 
either  it 
sufficient. 
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hie  entry  and  forcible  detainer."    The  latter  would  Swartzwel- 
be  tautology.    The  copulative  "and,"  connects  the        *** 
words  forcible  detainer  with  the  word  entry.    And  u.  S.  Bake. 

as  one  is  with  force,  the  other  most  have  the  same  — — 

import.  "He  forcibly  entered  and  he  detains,"  might 
not  necessarily  and  in  strict  propriety  of  language, 
mean  that  the  detention  is  forcible;  but  "he  forcibly 
entered  and  detains"  would.  If  we  were  required 
to  convey  the  idea  of  a  forcible  entry  and  forcible 
detainer  in  the  most  precise  and  unexceptionable  lan- 
guage, would  not  that  language  be  "forcible  entry 
and  detainer."  These  expressions  in  the  warrant 
meant,  and  were  intended  to  mean,  that  the  appellant 
not  only  entered,  but  detained  forcibly.  Such  would 
be  our  decision  if  we  were  bound  to  be  very  technical. 
But  the  statute  regulating  this  proceeding  is  an  ex- 
tensively  remedial  one,  and  should  be  liberally  and 
beneficially  enforced. 

Besides,  (he  traverse  takes  issue  upon  the  truth  of  Traverse  pott 
the  inquest,  and  is  a  virtual  waiver  of  its  form:  2d  {^th  of  the 
Bibb,  431-2.     A  warrant  maybe  in  the  alternative  iDqueit,aud 
for  a  forcible  entry  or  detainer;  and  cannot  for  this  it  a  waiver  of 
reason  be  objected  to  after  traverse:  4th  Bibb,  501.  JjJJ^'^1" 
And  it  is  clearly  intimated  in  Humphrey  vs.  Jones,  3d   in  *" 
Monroe,  263,  that  an  invalid  warrant,  as  well  as  in- 
formal inquisition  is  waived  by  a  traverse.     Any  other 
doctrine  would  render  the  remedy  by  warrant  in  the 
country  vexatious  and  expensive ;  and  would  tend  very  , 

much  to  frustrate  the  aims  of  speedy  and  cheap  coun- 
try justice,  which  it  was  framed  to  accomplish. 

The  case  of  Lewis  vs.  Stith,  2d  -  Littell,  295,  does 
not,  when  scrutinized,  sustain  the  objection  to  the 
inquisition  in  this  case.  The  decisive  point  in  that 
case  was,  that  the  warraut  charged  a  forcible  entry, 
and  it  was  proved  that  the  plaintiff  was  not  in  pos- 
session at  the  time  of  the  entry.  It  did  not  become 
necessary  to  decide,  and  therefore  the  court  did  not 
decide  the  question  now  under  consideration.  The 
court,  it  is  true,  used  this  language,  "We  are  aware 
that  in  the  warrant,  the  defendant,  Lewis,  is  alleged, 
not  only  to  have  forcibly  entered  on  the  land,  but 
is  charged  also  with  detaining  the  possession,  &c." 
''From  this  quotation  it  docs  not  appear,  that  the  Ian- 
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Swartswel-  guage  in  the   warrant,   was  "forcibly  Entered    and 

***         detains;*'  and  whether  the  language  in  that  warrant 

U.  8.  Bank,    was,  by  the  words  used,  and  their  collocation  and  con* 

— — —  nexion,  entitled  to   the  same  construction   as  those 

used  in  this,  is  not  known.     If  they  were,  however,  we 

should  not  feel  willing  to  be  controlled  by  an  obiter 

dictum,  which  overrules  the  spirit  and  effect  of  a  series 

of  direct  decisions,  and  which  would  be,  in  our  opinion, 

plainly  irreconcilable  with  reason  and  justice. 

Moreover,  it  should  not  escape  observation,  that  the 
The  force  in-  statute  declares  that  the  forcible  entry  meant  by  it,  is 
tended  bjtbe  an  etltry  against,  or  without  the  will  of  the  individual 
entry  or  a  de-  *n  possession.  If  then,  an  entry  without  the  consent 
tainer against  ofthe  possessor,  is  a  forcible  entry ;  a detention  against 
the  consent  fog  wj]|  mU8t  be  a  forcible  detainer.  Therefore,  when 
^or.**0*"  the  warrant  charges  a  forcible  entry  and  detainer,  the 
entry  is  forcible,  because  it  was  against  the  will  of 
«  the  possessor,  the  detainer  must  necessarily  be  forci- 

ble, because  it  is  contrary  to  his  will.  Trie  comprint 
in  the  warrant,  is,  that  the  defendant  entered  and 
detains,  without  the  consent  ofthe  plaintiff*.  The  law 
declares  that  this  is  a  forcible  entry  and  detainer ;  and 
that  which  makes  it  a  forcible  entry,  renders  it  a  for- 
cible detainer;  consequently,  in  the  absence  of  any 
other  consideration,  it  seems  to  the  court,  that  on  a 
warrant  for  forcible  entry  and  detainer,  a  verdict  for 
a  forqible  detainer,  is  good  and  responsive  to  one 
branch  of  the  charge. 

The  authorities  already  cited  are  sufficient  to  shew 
QuB«re.  Does  thnt  the  informality  of  the  judgment,  is  unimportant, 
dispewewith  attcr  a  traverse  to  the  circuit  court.  No  writ  of.rerti- 
the  necessity  tution  can  issue  from  the  justice;  but  must  emanate 
of  a  judg-  rrom  the  clerk's  office.  The  traverse  challenges  the 
The  verdict  truth  of  the  inquisition;  and  we  are  not  sure,  that  in 
before  the  the  circoit  court,  it  would  avail'  the  objector,  to 
justice  of  the  prove,  that  there  had  been  no  judgment  at  all  on  the 
peace.  inquisition;  by   trasversing,  he  dispenses  with  judg- 

ment. However,  it  is  not  necessary  to  decide  this  mat- 
ter now. 

To  shew  that,  if  the  tenant  payed  rent  to  the  bank, 
entered  as  jts  tenant,  and  recognized  it  as  its  landlord, 
it  is  not  material  by  what  authority  or  contract  he 
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entered  and  held ;  and  that  his  possession  was  the  pos-  Boswell 
session  of  the. bank,  only  two  cases  will  he  referred  to,  Clarksohs. 

to  wit:  Haynes  vs.  Adams,  3d  Marshall,  140,  and  1st ■■■  ,  * 

Monroe,  136:  in  the  latter  of  which  it  is  decided,  that 
if  the  tenant  enter  under  a  VOID  contract,  his  posses- 
sion is  that  of  the  landlord.  But  this  point  is  so  well 
established,  that  it  is  unnecessary  to  enlarge  on  it.  It 
was  therefore,  as  before  decided,  immaterial  whether 
Scott  was  the  accredited  agent  of  the  bank,  as  it  was 
abundantly  proved,  that  the  occupant  recognized  the 
bank  as  its  landlord. 

Thus  we  have  deemed  it  our  duty  to  notice  points 
which  were  not  touched  in  the  former  opinion.  This 
we  considered  due  to  the  imposing  argument  of  tt\e 
counsel.    Petition  overruled. 


Boswell  vs.  Clarksons.  Chakckry. 

An  Appeal  from  the  Bourbon  Circuit;  Gzorgz  Shan  wow,  Judge.  Case  15. 

Depreciated  bank  paper,,     Usury,     Sale.    Loan* 
Judge  Robertson,  delivered  the  opinion  of  tbe  Court.  January  27. 

Poctor  Joseph  Boswell,    having  ob-  Allegations 
tained  a  judgment  against  the  appellees    for    $2500  of  compUi- 
and  interest,  in  the  Bourbon  circuit  court,  and  issued  oMtfiMH. 
an  execution  to  enforce  the  judgment,  they  filed  their 
bill  in  chancery  in  the  same   court,  avering  that  the 
consideration  of  the  note  on  which  the  judgment  had 
been  obtained,  was  the  loan  by  Joseph  Boswell  to  them, 
of  $1500  in  notes  of  the  bai.k  of  Kentucky,  and  $1000' 
in  the  notes  of  the  hank  of  the  commonwealth,  which 
were,  at  the  date  of  the  loan,  at  a  depreciation  of  53 
per  cent;  charging  usury  and  praying  an  injunction 
and  final  relief. 

Boswell  in  his  answer,  denies  the  charge  of  usury,  Bowell't  an- 
and  denies  that  the  contract  was  one  of  loan,  but  insists  8wer' 
that  it  was  a  sale. 

He  states  that  he  owed  James  Morrison  a  large  sum 
of  money  payable  on  the  6th  of  February,  1823,  and 
bad  in  his  possession  Kentucky  bank  notes,  with  which 
he  intended  to  make  the  payment;  but  as  the  bank 
had  refused  to  redeem  its  paper  in  specie,  Morrison 
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Clarkhoks 


would  not  agree  to  receive  it  in  discharge  of  hia  debt, 
and  advised  him  to  sue  the  bank  or  sell  its  paper  on  a 
credit,  by  either  6f  which  expedients  he  mightconTert 
the  notes  into  specie.  This  he  accordingly  resolved  to 
do,  and  the  appellees  hearing  of  his'wish  to  sell  Ken- 
tucky  bank  paper  for  the  purpose  of  paying  the  debt 
to  Morrison,  proposed  to  him  in  Lexington,  on  the 
29th  of  October,  1821,  to  purchase  $2,500  of  the 
notes.  He  states  that  they  were  fully  apprized  of  his 
intention  in  offering  to  sell,  and  consulted  Morrison 
before  they  bought;  that  they  agreed  to  execute  their 
note  for  the  amount  of  the  notes,  payable  in  silver  on 
the  6th  of  February,  1823,  the  day  on  which  Morn- 
son's  debt  was  payable,  and  to  allow  him  (Boswell) 
six  per  cent  interest  in  paper  until  that  time;  and  did 
execute  their  note  accordingly.  AH  the  material  facts 
relied  on  in  the  answer,  are  proved  by  the  subscribing 
witnesses  to  the  note,  and  by  George  Boswell,  the 
latter  of  whom  also  proves,  that  Joseph  Boswell 
directed  him  to  pay  over  to  the  appellants,  §2500  in 
notes  of  the  bank  of  Kentucky,  (being  deposited  with 
him)  which  he  was  about  to  do,  but  the  appellees 
agreeing  with  him,  to  take  §1000  in  notes  on  the  bank 
of  the  commonwealth,  then  equal  to  the  other  notes, 
he  paid  them  that  amount  in  commonwealth's  paper, 
and  $1500  in  Kentucky  bank  notes. 

One  witness  for  the  appellees,  swears  that  Boswell* 
in  enquiring  of  him  about  their  condition,  stated  that 
he  had  loaned  them  a  large  sum  of  money,  which  he 
was  anxious  to  receive  without  defalcation,  as  it  was 
intended  for  the  payment  of  a  debt  he  owed  to  Morri- 
son, and  due  at  the  same  time.     Two  other  witnesses 
state  that  Boswell   said  that  he  had  "let  them  have 
$2500,"  and  their  impression  was  that  he  meant  a  loan. 
The  circuit  court  perpetuated  the  injunction  which 
Decree  of  the  had  been  granted  for  the  difference   between  specie 
circuit  court.  an<j  bank  paper  at  the  depreciation  of  53  per  cent,  the 
rate  of  exchange  in  October,  18?1,  as  proved  by  two 
witnesses. 

The  only  question  for  this  court  to  decide,  is 
Question  for  whether  the  transaction  between  the  parties  was  a 
deoiiion.  loan  cr  a  sale' 


Evidence  in 
the  case. 
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That  depreciated  bank  paper,  like  stocks  or  other  Boiwfcix 
commodities,  is  a  fit  subject  for  contracts  of  sale  or  clarasohs. 
barter,  we  hare  no  doubt;  such  paper  is  not  money — 


it  may  and  does  answer  some  of  the  purposes  of  money  Depreciated 
by  common  consent;  and  in  contracts  or  even  statutes,  JJJJnJJJjS 
particular  circumstances  may  happen  sometimes  to  Dor  the  ulti- . 
concur  ia  authorizing  the  construction   that  such  a  mate  measure 
currency,    was  included  in  the  expression,  current  ofata^i|l#,t 
money,  or  common  currency,  or  even  money  in  the  Object  ©f 91u 
abstract.    But  it  is  not  the  ultimate  standard  of  value,  without  tbe 
It  may  be  sold  or  exchanged  for  money,  or  property,  i»p«tatien 
or  securities  for  money  or  property,  without  any  impu-  °  Mury' 
tatioo  of  usury. 

Various  opinions  as  to  the  prospective  value  of  Ken- 
tucky  and  commonwealth   bank  paper,   have  been   ' 
entertained  and  expressed,  and  this  was  peculiarly  the  ,f  aaiaditid* 
case  about  the  time  that  Boswell  and  the  Clarksons  ^u  notVre?  ' 
made  their  contract.    One  man,  in  speculating  on  the  specie  at  a  fa* 
future  value  of  Kentucky  bank  paper  particularly,  tore  day,  in 
would  feel  a  strong  confidence,  that  in  a  given  time,  rf°he  p^n* 
it  would  approximate  very  nearly  to,  if  it  should  not  delivery  ef 
reach,  the  specie  standard  of  value.    Another,  would  depreciated 
as  confidently  apprehend  that  it  would  degenerate  more  SlJ^JJ^ 
and   more,  like  the  continental  paper.    The  future  greater  er  lew 
value  of  the  paper,  like  any  other  commodity  in  market,  amount,  not 
would  necessarily  be  contingent  and  matter  of  speAila-  erMmmper 
tion.     If  one  individual,  believing  that  Kentucky  bank  *     ***** " 
paper  would  be  equal  to  specie  in  one  year,  should 
purchase  it  for  his  own  promissory  note,  to  the  full 
nominal  amount  in  specie,  on  a  credit  of  two  years, 
we  cannot  imagine  why  he  might  not  so  do;  nor  can 
we  perceive  any    reason  why  the  circumstance  of 
giving*  his  own  note,  instead  of  any  other  thing  in 
exchange  for  the  bank  notes,  would  taint  the  contract 
with  usury.    It  might  be  a  slight  circumstance,  tending 
to  strengthen  others  conducing  to  the  proof  of  usury. 
But  the  contract  could  not  be  considered  perse  an 
usurious  one* 

The  cases  of  Burnham  vs.  Gentry,  and  Collins  vs. 

Secrech,  decided  by  the  late  judges  of  this  court,  seem 

-to  have  no  application  to  this  question.     In  both   of 

those  cases  there  was  an  acknowledged  loan*    Nor. 

Vol,  I.  G  * 
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Boswell        on  the  other  hand,  do  we   feel  the  necessity  of  anj 
Clarkson*.   8UPPor'  h°m  the  many  authorities  cited,  to  prove  that 

there  may  be  a  sale  of  bank  notes,  stocks,  annuities, 

&c.  for  a  consideration  greater  or  less  than  the  value 
at  the  time  of  sale,  without  the  infection  of  usury; 
without  this  formidable  array  of  adjudication;  the 
authority  of -reason,  and  the  practice  of  mankind  would 
be  amply  sufficient* 

Then  was  the  inferior  court  authorized  by  the  proo£ 

to  pronounce  the  contract  in  this  case  usurious?.  If  it 

foHw'rowin    were  a  contract- of   borrowing  and  lending,  it  wai 

and  lending,*  certainly  usurious,  because,  at  the   time,  the  thing 

tbii  was  oer-    borrowed  was  not  worth  as  much  by  53  per  cent,  at 

tamlj  wori-    the  amount  agreed  to   be  returned,  and  so  it  might 

have  been  on  a  sale  of  the  paper,  to  an  applicant  for 

The  reierva-   a  loan.     Second  Johnson's  Chancery  Cases,  637 .     But 

tion  pf  into-    without  the  reservation  of  interest  by  Boswell,   we 

parate  note,    should  decide  that  the  contract  was  one  of  sale.     The 

conclusive  of  appellees  did  not  ask  for  a  loan;  Boswell  intended  to 

the  character  se|L     These  facts    would   appear  if  there   wrs   no 

action  and11"  interest  reserved.     This  is  abundantly  proved  by  those 

ttampi it  ura-  who  were  present  when  the  contract  was  made;  and 

rionj.  the  declaration  of  Boswell,  (if  ever  it-was  made)  that 

he  had  loaned   the   money,    is  so   easily   explicable, 

without  contradicting  the  positive  testimony   of  his 

witnesses,  that  even  if  it  had  been  proved  by  two 

witnesses  instead  of  one,  it  ought  not  to  .control   the 

positive  denial   in   hte   answer,   corroborated  by  the 

testimony  of  two  witnesses,  present  during  the  whole 

negotiation.     But  the  reservation  of  inter*  st,  although 

it  might  have  been  made  on  a  sale  of  securities,  one  for 

another,  must  be  construed   into  evidence  of  a  loan. 

If  the  appellants  believed  that  the  bank  paper  would 

improve,  they  might  have  been  willing  to  promise  to 

pay  specie  for  it  at  a  future  day;  or  if  they  believed 

that  on  the  6th  of  February,  1823,  the  paper  would 

be  equal  to  specie,  they  might,  and  probably  would 

have  been  willing  to  give  their  own  note  for  more  than 

the  nominal  amount  in  specie.     But  it  is  not  probable 

that  any  such  excess  would  be  promised  by  a  separate 

note  for  interests    It  would  have  been  included  in  the 

note  for  the  consideration.     The  note  for  interest  is  a 

trong  indication  of  a  loan,  and  unexplained,  should 
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be   conclusive.      Day   vs.  Dunham,    1st  Johnson's  Wum 
Chancery  Cases,  193.  Youko. 

We  are,  therefore,  constrained  to  concur  with  the  • 

court  below,  in  its  construction  of  the  contract. 

Decree  affirmed  with  costs. 

Wickliffe  and    Wootley  tor  appellants ;,  Hanson  and. 
Depca  for  appellees*. 
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Winn  vs.  Young.  Cev«*A»r. 

Writ  of  trior  to  the  Clarke  Circuit ;  Gboros  Shamno*,  Judge.    q9m  j  g% 
Covenant.    Instruction.    Interest.    New  trial. 

Jadge  Robzrtson  delivered  the  opinion  of  the  Court.  4      January  17, 

On  the   6th   of  March,  1825,  William  p^^,  ^ 
Winn  filed,  in  the  clerk's  office  of  the  Clarke  circuit  claration. 
Court,  his  declaration  In  covenant  against  John  Young,  Covenant  of 
on  the  following  written  covenant:  "I  promise  to  pay  ,  h    Y 
unto  William    Winn,  son  to  James  Winn  of  Clarke  to  pay  plain- 
county,  when  he  shall  arrive  to  the  age  of  twenty  one  tiff,  when  he 
years  old,  one   hundred  dollars   with   legal  interest  arrived  at  tha  • 
thereon,  for  value  received,  as  witness  my  haiid  and  ^ri,  $100, 
teal  this  2d  day  of  October,  1817.  and  interest* 

JOHN   YOUNG,  (seal.)       thereon. 
Attest— Thomas  Wakken."  Defendant* 

The  defendant  having  filed  two  pleas,  denying  that  pleaa* 
the  defendant  was  twenty  one  years  old,  and  denying  a^r^otv0ni 
notice  of  the  fact,  on.  which  issues  were  taken,  a  jury  plaintiff^ 
was  sworn  to  try  the  issues;  on  the  trial  the  plaintiff  counsel, 
moved  the  court  to  instruct  the  jury,  that  they  should  w  ." 
find  for  him  interest  from  the  date  of  the  note,  which  f  Question!011 
being  objected  to,  th£  counsel  for  the  plaintiff,  and 
the  judge  concurred  in  a  suggestion  which  was  made,  v«^»ctfor 
that  it  would  be  safest  to  calculate  interest  only  from  ?1<untifl* 
the  time  when  the   plaintiff  attained  legal  maturity;    . 
and  accordingly  the  pliintiflPs  counsel  thereupon  made 
tiie  calculation  by  this  standard,  and  the  jury  without 
retiring  from  the  bar,  found  a  verdict  for  the  amount, 
of  principal  and  interest,  aa  thus  computed  by  the     * 
attorney. 

After  the  verdict  was  rendered,  the  attorney  for  the  JJjJ^^ 
plaintiff  moved  for  a  new  trial,  on  the  ground  that  the  ovemJed. 
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WlHK 

YOUNG. 

When  Che 
rig hti  of  a 
party  hare 
been  wanton 
ly  or  inadver* 
tantly  oom* 
promllted  by 
ooantel,  a 
new  trial 
thonld  be 
grafted  to 
rectify  inch 
mistake. 

Plaintiff  enti- 
tled to  inte- 
rest from  the 
date  of  the 
covenant. 

Verdict  noi 
the  result  of 
compromise 
of  doabtfal 

Xightf. 


verdict  was  for  too  smaQ  a  sum.    But  the  court  over- 
ruled the  motion  and  gave  judgment  on  the  verdict. 

There  can  be  no  doubt  that  the  plaintiff  was  entitled 
by  the  contract,  to  interest  from  the  date  of  the  note* 
The  language  employed  is  susceptible  of  no  other 
rational  or  consistent  construction.  It  would  be  absurd 
to  suppose  that' a  note  for  the  payment  of  money  on  a 
particular  day,  with  interest,  could  be  construed  to 
mean,  t,hat  the  interest  should  commence  on  the  day 
of  payment,  and  not  before,  for  the  law  would  give 
interest  from  that  time.  It  is  perfectly  evident,  that 
in  this  case  interest  was  payable  from  the  date  of  the 
note,  and  consequently  the  plaintiff  was  entitled  to  a 
verdict  for  the  principal  and  the  interest  calculated 
from  that  time.  As  the  verdict  was  for  a  less  sum,  it 
was  erroneous.  And  we  cannot  believe  that  the  mis- 
take or  inadvertence  of  the  counsel,  in  such  a  case, 
should  debar  the  plaintiff  from  asserting  his  rights. 
The  verdict  was  not  the  result  of  a  compromise  of 
doubtful  claims.  The  plaintiff's  right  to  interest  from 
the  date  of  the  note  was  clear,  and  the  verdict  resulted 
from  the  mistake  of  his  attorney,  which  was  produced 
in  some  degree  by  the  suggestion  of  the  judge;  and 
we  should  doubt  the  power  of  an  attorney  to  compro- 
roit  the  rights  of  his  client,  by  any  such  act,  whether 
wanton  or  inadvertent.  At  all  events  this  mistake 
should  not  have  any  more  effect  than  the  very  common 
errors  in  calculating  of  interest  on  notes  injury  trials, 
committed  or  assented  to  by  the  attorney. 

The  verdict  is  for  less  than  the  plaintiff's  covenant 
entitled  him  to.  He  had  a  legal  right  to  the  whole 
sum,  compounded  of  principal  and  interest,  from  the 
date  of  the  note,  and  the  verdict  ought  to  have  been 
set  atitde,  and  a  ventre facifls  de  novo  awarded. 

Wherefore,  the  judgment  of  the  inferior  court  is 
reversed  with  costs. 

Monroe  for  plainttfC 
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Cqjdwell  vs.  Caldwell.  chahc***. 

v 

Appeal  from  the"  Nalson  circuit ;  Paul  I.  Booker,  Judge.        Caw  17. 

Fraud.      Recmon.      Misrepresentation.     Allegations* 
Suggestio  falsi*    Jurisdiction. 

Judge  UrozawooD,  delivered  the  opinion  or  the  Court.  Januarj  $7. 

On  the  23d  of  March,  1822,  John  Cald-  Statement  or 
well  transferred  to  James  Caldwell,  without  recourse,  the  caie. 
the  benefit  of  a  judgment,  subject  to  various  credits,  Comp]ai. 
obtained  in  the  Logan  circuit  court,  by  John  Jfenny  for  nant's  bill 
the  use  of  Austin  Hubbard  and  said  John  Caldwell,  prays  a  reci- 
against  Aquilla  Davis;  said  Austin,  having  previously  ^*t£^itb 
assigned  his  interest  therein  to  said  John  Caldwell,  defendant,  on 
James  Caldwell  filed  this  bill  to  set  aside  the  contact,  the  grounds 
and  to  compel  John  Caldwell  to  repay  the  money  with  oi  fr*nd- 
interest,  which  was  paid  for  the  judgment,  alleging  Decree  of  the 
that  he  had  been  defrauded  by  the  misrepresentations  court  below. 
of  said  John,  in  regard  to  the  solvency  and-  residence 
of -said  Davis,  and  as  to  a  portion  of  the  debt  repre-  denied, 
sented  by  said  John,  to  be  in  the  sheriff's  hands  and 
not  paid  over.    The' court   below  decreed  a  recision  Billdismis. 
of  the  contract  and  a  return  of  the  money  paid,  with 
interest;  to  reverse  which  decree,   this  appeal  has  Ruleinehan- 
been  prosecuted.     The  first  objection  made  to  the  cer7*    When 
decree  of  the  circuit  court,  is  that  the  bill  ought  not  S^rrfted?1 
to  have  been  sustained  for  want  of  jurisdiction.    Al- 
though the  bill  does  not  set  forth  the  facts  which  con-  R«l«  at  law. 
stitute  this  as  a  case  of  suggestio  falsi  with  as  much  ^Sitioo 
clearness  as  might  hate  been  done;  yet,  we  are  of JU  * 
opinion  that  the  allegations  sufficiently  shew,  if  sup-  Allegation  of 
ported  by   proof,  that  the  complainant  should  have  false  sugges* 
been  relieved.    The  principles  asserted  in  the  cases  tion  sustained 
of  Hard  wick  vs.  Forbes'  administrator,  1  Bibb,  212, 
and  Waters  vs.  Wattingly,  1  Bibb,  244,  distinguish 
between  common  law  and  chancery  jurisdiction*    The 
general  rule  is,  that  where  the  whole  contract  is  con- 
taminated with  fraud,  and  the  parties  can  be  placed  in 
statu  quo.  the  chancellor  on  the  application  of  the  party 
aggrieved,  will  interfere  and  do  it;  where  that  cannot 
be  done,  or  where  the  injured  party  is  unwilling  to 
have  it  done,  and  the  injury  should  be  compensated  in 
damages,  then  the  party  aggrieved  must   seek  his 
redress  exclusively  at  law ;  as  where  a  vendor  fraudu- 
lently puts  off  an  unsound  horse,  the  vendee  has  his 
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Howell 

vs. 
Freeman. 


lieoreeand 
mandate. 


election  to  go  into  chancery,  for  tti£  recision  of  the 
contract  in  toto9  or  to  bring  his  action  tft  law  to  recover 
,  for  the  cheat,  affirming  the  contract;^ The  cases  of 
Jones  vs.  Murray,  3  Monroe,  85,  and  others  referred 
to,  do  not  militate  against  the  doctrines  advanced. 
The  case  of  White  ys.  Clark,  &c.  3  Monroe,  390,  and 
many  others  support  us.  The  only  remaining  consid- 
eration is,  does  the  proof  sustain  the  allegations  of 
the  bill,  and  shew*  that  John  Caldwell  deceived  and 
imposed  on  James  Caldwell  by  false  suggestions,  and 
thereby  influenced  and  induced  him  to  take  the  assign- 
ment of  the  judgment  without  recourse.  Without 
commenting  on  the  evidence,  we  are  of  opinion  it  does. 
It  is  therefore  considered  that  the  decree  of  the  court 
below  be  affirmed. 

The  appellee  must  recover  his  costs  in  this  court 
and  ten  per  cent  damages  on  the  amount  decreed  hifn 
by  the  court  below. 

Chapeze  and  Wickliffe  for  appellant;  Rudd and  Har~ 
din  for  appellee* 


Chancery. 
Case  18. 


January  28. 

Evidence 
that  the  mare 
was  uniound 
wh«n  told  to 
the  complai- 
nant, not  suf- 
ficient.    If 
the  tciertfer 
and  fraudu- 
lent conceal- 
ment had 
been  estab- 
lished: as 
th»re  was  an 
offer  to  re- 
turn the  mare 
relief  would 
have  been 
granted. 


Howell  vs.  Freeman. 

Error  to  the  Knox  Cirouit;  Joseph  Eve,  Judge. 

Evidence.     Scienter.     Suppression  of  truth.    Injunction*. 

Judge  Robertson  delivered  the  opinion  of  the  Court. 

The  evidence  in  this  case  did  not  au~ 
thorize  the  perpetuation  of  the  injunction.  It  is  very 
doubtful  whether  the  mare  (to  enjoin  the  price  of 
which  the  bill  was  filed,)  was  unsound  at  the  time  of 
the  sale;  and  if  she  were,  it  is  not  proved,  nor  can  it 
be  fairly  inferred  from  the  testimony,  that  the  defen- 
dant, when  he  sold  her,  knew  and  fraudulently  con- 
cealed the  unsoundness.  If  the  scienter  and  fraudur 
lent  suppression  had  been  established,  as  there  was  an. 
offer  to  return  her,  the  injunction  ought  to  have  been 
made  perpetual.  But  these  charges  not  being  sus- 
tained by  the  evidence,  it  is  therefore  ordered  and 
decreed,  that  the  decree  of  the  circuit  court  be 
reversed  and  the  cause  remanded,  that  a  decree  may 
be  entered  dissolving  the  injunction,  and  dismissing, 
the  bill  with  costs  and  damages. 

Gunning ham  for  plaintiff;  Tripktt  for  defendant. 
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Gordon  vs.  Ryan.  Ca«. 

Appeal  from  the  Henry  Circuit;  Hkjvrt  Davidg*,  Judge.        Cate  19. 

Sheriff.    Capias  ad  satisfaciendum.    Special  bail.    Sur- 
render.    Statute,     Schedule.     Justice  of  the    Peace* 
Insolvent  debtor's  oath.    Discharge.   JVcw  -trial.    Bill  v 
of  exceptions.    Practice. 
Judge  UnoBBwooD  delivered  tbe  opinion  of  the  Court.  January  22. 

Ryan  brought  an  action  on  the  case,  in  Action  on  the 
the  Henry  circuit  court,  against  Gordon,  the  sheriff  of  caw  against 
Henry  county,  for  permitting  Griffith  (against  whom  »he"ff»  for 
Ryan  had  recovered  a  judgment,)  to  escape  from  the  Ke^teape  of 
custody  of  the  sheriff,  after  he  had  been  surrendered  a  debtor  sur* 
by  his  special  bail,  and  prayed  in  custody.    Ryan  sue-  rendered  bj 
ceeded  in  the  court  below,  and  Gordon  has  appealed  S^oSIiuIISdV 
to  this  court.     The  first  error  assigned,  questions  the  into  custody 
sufficiency  of  the  declaration.     We  perceive  n*  fatal  by  the  oonrc. 
defect  in  the  declaration,  especially  in  the  last  count,  f^declar^ 
The  averments  set  out  with  sufficient  clearness,  the  tionexam-" 
institution  of  the  suit  by  Ryan  against  Griffith,  the  >ned. 
holding  him  to  bail,  bis  surrender  in  open  court  by  the  ^^J^w  a 
Bail  iu  discharge  of  the  undertaking  of  the  bail,  his  good  cauteof 
being  prayed  in  custody  by  the  counsel  for  Ryan,  his  notion. 
being  ordered  into  the  custody  of  the  sheriff  by  the 
court  or  judge,  the  obtention  of  the  judgment  against 
him,  and  his  escape  permitted  and  suffered  hy  the 
officer,  in  consequence  whereof,  Ryan,  the  plaintiff, 
alleged  his  debt  was  lost.    These  averments,  we  think, 
shew  a  good  cause  of  action. 

Since  tbe  abolition  of  imprisonment  for  debt  by  the  Special  bail 
legislature,  in  1821,  see  1  Digest,  503;  it  has  been  ^"nc^the 
decided  in  tbe  case  of  Peteet  vs.  Owsley,  7  Monroe,  act  abolish- 
130,  by  this  court,  that  special  bail  was  not  responsi-  ingtheca:««r 
ble  to  the  plaintiff  irj  the  action,  because  no  capias  ad 
satisfaciendum  could  issue  againt  the  defendant.     The 
third  section  of  the  act  abolishing  the  ca.  sa.  authorizes 
a  single  justice  of  the  peace  to  discharge  a  prisoner 
for  debt,  when  "committed  upon  order  requiring  bail, 
or  upon  any,  capias  ad  satisfaciendum"  and  such  dte- 
chage  is  not  made  to  depend   upon  the   prisoner's 
surrendering  a  schedule  of  his  estate,  and  taking  the 
oath  of  an  insolvent  debtor,  as  the  law  was  before. 
The  fourth  section  of  tbe  same  act  provides,  that  the 
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Gordo*         discharge  of  prisoners  "arrested  under  orders  requiring 
R     ?l-  bail,  or  a  writ  of  ne  'exeats    Those  provided  for  in  the 

row*    fourth  section,  are  required  to  render  a  schedule  of 

That  act  ex-  their  property,  and  to  take  the  oath  of  an  insolvent 
amined,  dis-  debtor,  as  prescribed  by  the  act  of  1790;  see  1  Lit- 
co^rocd.  #tell's  La^i  547-  We  believe  the  commitments  intend- 
ed in  the  third  section,  are  such  as  should  take  pUce 
Thii.?a!ef  under  final  process  of  execution,  or  by  order  of  the 
Ej°the3d°r  court,  when  the  debtor  is  surrendered  by  his  bail. 
section  of  the  The  arrests  spoken  of  in  the  fourth  section,  allude  to 
act;  and  the  those  which  take  place  on  mesne  process.  Griffith 
haye°bc^n  was  committed,  if  ever  in  custody,  by  order  of  the 
diicbarged  court,  and  therefore  his  situation  was  provided  for  by 
by  a  single      the  third  section.  .  Now^  considering  the  operation  x>£ 

j  eace6  with**  the  deci«on  of  this  court  '*  the  <**e  citc*t  it  *«  P™* 

ont°nirren-a    ciple  settled  therein,  should  be  permanently  adhered 

derinjr  a  tche-  to,  and  reflecting  on  the  consequences  of  said  third  . 

'k?10  the  oath  8e^OBi  under  which  a  justice  of  the  peace  could  have 

ofan  iMoi-     discharged  Griffith,  without  securing  a  schedule  of  his 

Tent  debtor,    property  for  the  benefit  of  Ryan;  wet  upon  first  im- 

Neverthefeu   pression,  were  inclined  to  say,  that  the  sheriff  should 

responsible?    be  irresponsible  likewise,  not  perceiving  any  satisfac- 

Ita  Ux  script*  tory  reason  on  which  to  base  his  liability  for  suffering 

"*•  the  escape  of  a  prisoner,  who  may  obtain  his  discharge 

on  application  to  a  justice  of  the  peace,  without  the 

semblance  of  benefit  to  his  creditor.     But,  knowing 

it  to  be  our  duty  to  observe  the  maxim,  ita  lex  scripta 

est)  rather  than  to  act  from  considerations  of  policy, 

we  feel  ourselves  constrained  ty  regard  the  sheriff,  at 

responsible  as  heretofore,  for  the  safe  keeping  of 

debtors  committed  to  his  custody,  and  that  if  he  suffers 

an  escape,  he  must  take  the  consequences,  no  matter 

bow  unavailing  the  commitment  of  the  debtor  may  be, 

and  notwithstanding  his  discharge  is  so  easily  had.    It 

is- the  sheriff's  duty  to  leave  the  discharge" with  the 

justice  of  the  peace,  where  the  law  .has  placed  it,  and 

to  guard  against  an  escape. 

The  next  errors  assigned,  questions  the  legality  of 
histractions  the  decisions  of  the  court  below,  in  refusing  instruc- 
ted bj  the  tions  asked  by  defendant's  counsel*  The  defendant 
the  defendant  *>y  his  counsel,  asked  the  court  to  give  two  instructions 
and  overruled  to  the  jury.  1st,  That  one  of  Griffith's  bail  coutd  not 
by  the  court,  be  released  by  surrendering  him  without  the  consent 
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of  the  other.    And  Sd;  That  one  of  the  bail  was  still  Gordom 
liable  to  the  plaintiff,  and  that  as  plaintiff  might  pursue  rtai^8* 

hkn  and  collect  the  money  *<if  he  was  good  for  it,  (there — ~ 

being  no  evidence  to  the  contrary,)  it  should  mitigate 
the  damage's.     Both  these  instructions  were  refused 
by  the  court,  and  we  think  properly.  •  Upon  the  ftiir-  % 
render  of  the  principal,  before  the  return  day  of  the 
first  scire  facias  returned   executed,  or  the  second 
Returned  nihil,  all  the  bail  is  discharged.     The   14th 
section  of  the  act  of  1 796,  1  Littell's  Laws,  495,  will  l4th  Men09 
admit  of  no  other  construction;  and  this  principle,  wfc  of  the  act  of ; 
think,  remains  untouched,  notwithstanding  the  mata-  1796;  I.  Lit- 
tions  the  law  on  this  subject  may  have  undergone  in  JJI^tSJJ^ 
regard  to  the  responsibility  of  the  bail.     The.  first  preud. 
instruction  asked*  was  therefore  tightly  refused,  and 
the  second   being  predicated  on  the  first,  properly 
suffered  the  same  fate. 

The  last  error  assigned  is,  that  the  court  refused  a  ^^"J^J 
new  trial.     The  evidence  is  all  taken  down  and  made  WDen  a  new  * 
part  of  the  record;  but  there  is  no  formal  exception  to  thai  U  asked 
the  opinion  of  the  court  overruling  the  motion  foi"  a  aD*  M*T*  • 
new  trial.    This  we  do  not  believte  to  be  indispensibly  theopfnioD° 
necessary,  although  it  is  the  most  usual  and  approved  of  the  court 
course.     The  new  trial  is  asked  for,  and  that  shews  overruling  ^ 
an  unwillingness  to  acquiesce  in  the  verdict  and  judg-  **  "jf^"' 
ment.     The  evidence  being  all  put  down,  enables  this  evidence  be 
court  to  determine,  whether  the  court  below  decided  "pre*d  npoa 
erroneously,  in  refusing  a  new  trial.     All  things  are  bAmTofex. 
exhibited  on  the  record,  and  if  error  is  apparent,  we  oepUon,if  it 
believe  it  our  duty  to  correct  it{  and  that  we  shpuld  appear  from 
not  stop  our  ears  and  refuse  to  listen  to  a  well  founded  Jhat^neir 
complaint,  because  the  party  moving  for  the  new  trial,  trial  ought  to 
did  not,  when  his  motion  was  overruled,  tender  a  have  been 
formal  bill  of  exceptions.    It  is  enough,  if  ^he  record  J2J^J  £e 
shews  the  motion  was  made  and  overruled,  provided,  lake  except 
when  all  the  evidence  is  put  down,  (which  must  be  tiontothe 
done,)  it  appears  to  us  a  new  trial  ought  to  have  been  opfinVJ|n  th# 
granted.  SiwIrialjU 

But  it  is  urged  in- this  case,  that  the  bill  of  excep-  T°hVcirc'aH 
tions  containing  the  evidence,  should  bp  altogether  C0Uruhave  a 
disregarded,  because  it  was  not  signed,  sealed,  and  discretion,  as 
made  part  of  the  record,  at  the  term  tUe  judgment  was  to  the  time 
rendered.     After  the  jury  found  their  verdict,  the  S^ aaiowed  to 
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Gor0ow  court  took  until  the  next  term  to  consider  of  the  judg- 
R»ak?*  ment;  and  at  the  term  when  judgment  was  rendered* 

_    ■  *— the  court  gave  the  defendant  leave  until  the  next  term, 

prr.'ttre  a  bill  thereafter,  to  file  exceptions.    It  is  argued,  that  excep- 

eIVel1Pat°to  tion8  so  fi,ed'  are  void»  and  shau,d  not  be  regarded, 

the  time  This  we  do  not  concede.     It  is  the  duty  of  the  court 

wbroanj  below,  to  allow  the  party  exceptions  as  matter  of 

P°»"d  may  be  "S*1*'  and  ""  t*me  8',ou'd  be  g'ven  from  term  to  term, 

question  de-  t°  prepare  them,  and  that  be  erroneous,  it  would  be 

ternuned.  making  the  errors  of  the  court  close  the  door  against 

Th*  bill  of  ftj|  redress  to  the  injured  party.  It  may  often  happen. 
executions  ,  .  j    J      ±u  L  •  *     j.  1 

not  being  an(*  sometimes  does,  that  important  causes  are  not 

■igi.ed»nthe  decided  until  the  last  hour  of  the  term  by  the  jury, 
■ame  term  at  jn  8ucri  GaseSj  from  necessity*  the  court  must  often 
is  rendered10  ta^e  time  to  consider  until  the  next  term,  and  also  give 
docs  not  vi-  time  to  prepare  exceptions.  These  things  must  be 
tiate.  left  to  the  sound  discretion  of  the  inferior  courts.   The 

masraudta  Points  Put  down  in  the  exceptions  nflusj  be  made  and 
the  proven  reserved  in  the  progress  of  the  cause,  and  if  not,  the 
of  a  cause  party  may  waive  the  objection;  but  when  the  points 
ted'^mMht  are  so  made  and  reserved,  they  may  be  reduced  to 
right  toe*-  writing  and  placed  in  the  record •  thereafter,  at  the 
cepireier*  discretion  of  the  court.  We  will  not  say,  that  the 
ved.  inferior  courts  may  not  so  abuse  their  discretion  as. 

to  make  it  error;  but  jn  this  case  we  see  no  such  abuse* 
Sufficient/  of  The  court  below  seems  to  have  been  in  much  difficulty 
ewminei06    *n  relation  *°   the. proper  disposition  of  the  cause. 

Regarding  the  bill  of  exceptions  and  the  evidence. 

therefore,  as  properly  before  us,  it  only  remains  for 

u?  to  decide,  whether  the  evidence  justified  the  6nd* 
Whair  i-  ing  of  the  jury.  To  make  an  officer  liable  for  an 
»iu-  to  create  escape,  it  is  necessary  that  the  person  escaping,  should 
liability,  in  have  been  in  the  custody  of  the  officer.  The  person 
*u  officer  for  mu9t  be  taken,  before  it  is  possible  that  be  can  escape. 
ThaTine*  Now,  there  is  not  a  particle  of  proof  to  shew,  that 
principal  was  Gordon  or  any  of  bis  deputies,  had  taken  or  arrested 
pr*7^  'h  Griffith,  after  he  had  been  prayed  in  custody;  nor  is 
bfr  bai(  i/  there  any  proof  to  shew,  that  Gordon  and  his  deputies 
sufficient.  were  in  court  at  the  time  that  the  entry  was  made  on 
The  e  ipture,  the  record,  that  Griffith  had  been  prayed  in  custody.  If 
cJwttKl  j0^?*1  f*ey  ^ad  '>een  Present,  we  are  of  opinion,  that  they  were 
the  person,  by  »>ot  bound  to  take  notice  of  such  an  entry,  and  then 
tv!eoi?cer  *°  'ay  hands  forthwith  on  Griffith,  and  hold  him  as  a 
should  be  pro-  prisoner.    We  think  the  sheriff  was  not  bound  to  do 
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this,  until  directed  by  the  court.  It  does  not  appear,  Gordon 
that  any  such  direction  or  order  was  ever  given  the  n1A™' 
sheriff  or  his  deputy,  by  the  court,  nor  does  it  appear 


that  Griffith  ever  was  in  custody  of  the  sheriff,  after  ved  in  or*e* 
he  was  surrendered  hy  the  bail.  He  might,  by  order  £0f  *rgn0** 
of  the  court,  have  been  committed  to  the  jailor,  as  gB«h  prooC 
well  as  to  the  sheriff.  It  does  not  appear  that  he  was 
in  the  custody  of  either*  He  could  not  therefore  have 
escaped,  unless  he  wa«  actually  in  custody,  and  as 
there  is  no  evidence  proving  his  arrest,  or  that  he  was 
actually  in  custody,  or  conducing  to  establish  that 
feet,  we  think  a  new  trial  ought  to  have  been  awarded. 
We  cannot  indulge  the  presumption,  that  Griffith  was 
in  custody  of  the  sheriff,  from  the  single  fact  of  the 
counsel  of  Ryan  asking  the  court  to  commit  him, 
when  he  was  surrendered  by  the  bail,  even  when  that 
foct  is  connected  with  the  official  station  of  the  sheriff* 
Such  a  presumption  is  too  rash  to  justify  or  support  a 
▼erdict.  The  whole  case,  as  presented  in  the  proof, 
seems  to  us  rather  to  have  shewn,  that  the  sheriff  did 
not  take  Griffith  into  custody.  If  he  failed  to  do  that, 
he  is  not  answerable  in  this  action.  We  were  doubt- 
ing whether  the  declaration  was  not  defective,  because 
it  failed  to  aver  that  the  sheriff  had  taken  Griffith  into 
hit  custody;  but  we  settled  down,  that  the  averment 
that  he  suffered  him  to  escape,  neeessarilv  included 
the  idea,  that  he  was  in  the  custody  of  the  sheriff. 
Both  should  be  made  out  in  proof;  first  the  capture, 
then  the  escape.    In  this  it  has  not  been  done* 

The  judgment  of  the  court  below  must  be  reversed,  Judgment* 
and  the  cause  remanded  with  directions  to  grant  a  mandate  of 
new  triil..   The  appellant  must  recover  his  costs.  e  °°uH' 

C.  S.  Bibb,  for  appellant;  Monroe,  for  appellee. 

PETITION   TOR   A   Rff-HEARINW. 

Ma*  Monroe,  counsel  for  appellee,  mooed  a  re-hearing. 

It  it  suggested  with  great  deference,  that  the  Petition  to  a 
question  of  the  authority,  to  revise  here,  the  decision  »-b«mo#. 
of  the  circuit  court,  overruling  the  motion  for  a  new 
trial,  when  no  exception  was  taken  to  the  decision 
there,  deserves  farther  consideration,  before  the  power 
is  exercised,  and  a  precedent  made.  There  is  no 
such  precedent  in  this  court,  nor  elsewhere,  know* 
to  the  counsel. 
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Gordon  ft  is  stated  in  tt^e  opinion  delivered,  that  there  is  no 

Ryan.*'         formal  exception  to  the  opinion  of  the  court,  overml- 

1 ingthe  motion.    And  on  this  recognition  of  the  state 

Petition  for  a  0f  the  record,  the  question  might  be  discussed;  baj 
re-h«aring.  (here  is,  in  fact,  no  exception  upon  this  matter,  what" 
ever.  The  only  bill  of  exceptions  found  in  the 
transcript  of  the  record,  is  the  one  filed  at  the  term 
succeeding  the  final  judgment,  and  in  that  the  appel- 
lant complains  of  nothing,  but  the  refusal  of  the  court, 
to  instruct  the  jury  as  he  had  moved;  no  mention  ia 
made  of  the  new  trial,'  nor  is  the  motioh  alluded  to. 

The  court  goes  on  the  ground,  that  the  new  trial 
having  been  asked,  the  unwillingness  of  the  appellant 
to  acquiesce  in  the  verdict  and  judgment,  is  sufficiently 
shewn,  and  therefore,  no  exception  to  the  decision, 
refusing  to  grant  the  new  trial  was  necessary,  that  the 
whole  of  the  evidence  having  been  stated  in  the  bill 
of  exceptions,  taken  to  the  decisions,  in  the  progress 
of  the  trial,  this  court  can  judicially  notice  the  error 
of  the  jury. 

These  positions  seem  to  be  reasonable  at  first  view, 
but  it  is  respectfully  insisted,,  they  do  not  consist  with 
the  rules  of  law,  as  they  are  written. 

The  motion  for  the  new  trial,  did  shew  the  unwil* 
lingnessof  the  mover  at  that  time,  to  acquiesce  in  the 
verdict^  but  it  could  not  have  shewn  the  unwillingness 
of  the  party,  to  submit  to  the  judgment  of  the  court 
overruling  the  motion,  because  no  such  judgment  was 
then  rendered,  and  it  could  not  have  been  known, 
v?hat  judgment  the  court  would  give.  An  unwilling- 
ness of  the  party,  to  acquiesce  in  the  decision  of  the 
court,  to  amount  to  at)  exception  to  the  decision,  must 
be  always  manifested  after  the  opinion  has  been  pro* 
nounced;  and,  as  the  counsel  would  contend,  this 
dissatisfaction  with  the  judgment  of  the  court,  must 
be  in  the  form  of  an  exception  to  it.  A  ipotion  to  the 
court  is  one  thing;  an  objection  to  a  motion,  or  oppo- 
sition to  a  motion  is  another  thing:  these  come  before 
the  decision  of  the  court;  and  an  exception  to  the 
decision,  is  another  thing;  it  comes  afterwards,  and  is 
taken  to  the  judgment  of  the  court,  by  the  party  over* 
ruled,    flow,  if  these  views  be  correct,  and  if  this 
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unwillingness  or  opposition  of  the  party,  evinced  by  Goedou 
his  motion  for  a  new  trial,  can  be  taken  as  equivalent  ryaJ** 
to  an  exception  to  any  thing,  it  must  be  taken  for  hit 


exception  to  the  verdict  which  had  been  rendered,  and  Petition  for  * 
not  to  the  judgment  of  the  court,  overruling  the  motion  re-lletril>* 
for  the  new  trial,  pronounced  one  full  term  afterwards* 
In  other  words,  if  shewing  an  unwillingness .  to 
acquiesce  in  the  verdict,  by  asking  for  a.  new  trial,  be 
equal  to  an  exception,  still  the  judgment  of  the  court, 
overruling  the  motion  for  the  new  trial,  escapes  by  full 
three  full  months:  and  there  is  nothing  on  the  record, 
shewing  an  unwillingness  to  acquiesce  in  that  judg- 
ment. There  is,  indeed,  no  other  entry  on  the  record, 
at  that  or  any  other  preceding  term;  but  the  prayer 
for  an  appeal,  f  which  can,  no  more  than  can  a  writ  of 
error,  supply  the  place  of  a  bill  of  exceptions,)  and 
the  bill  of  exceptions  taken  and  filed  nunc  pro  tunc  to 
the  decisions  of  the  court,  given  o'n  the  trial,  before  the 
verdict  was  rendered,  which,  therefore,  is  no  exception 
to  even  that,  and  much  less  to  the  refusal  of  the  court, 
to  set  it  aside  three  months  afterwards.  Indeed,  the 
profound  silence  of  this  bill  of  exceptions,  as  to  the 
motion  for  the  new  trial,  filed  the  term  after  it  was 
overruled,  argues  strongly  that  the  party  had  acqui- 
esced in  that" decision.  But  it  is  needless  to  rely  on 
grounds  of  this  sort.  There  is  nothing  in  all  the 
record,  except  it  be  the  assignment  of  error  made  iiv 
this  court,  which  brings  into  question  the  decision  of 
the  court,  .overruling  the  application  for  a  new  trial  of 
the  caugft 

It  must  here  be  kept  in  view,  that  it  is  points  of  law, 
ruled  by  the  judgment  that  the  court  can  revise,  and 
not  decisions  of  the  jury;  and,  therefore,  the'  excep- 
tions taken  must  be  to  his  decisions.  Or  if  a  manifes- 
tation of  unwillingness  to  acquiesce,  shall  be  taken  as 
equal  to  an  exception,  it  must  be  an  unwillingness  to 
submit  to  the  decision  of  the  judgment,  evinced  after 
he  has  decided.  These  ideas  are  fully  supported  by 
the  case  of  Walton  vs.  U.  States,  9  Wheaton,  657-8; 
and,  indeed,  that  case  proves  that  the  formal  excep- 
tion is  indispensable.  There  the  supreme  court,  in 
speaking  of  an  objection  taken  by  the  government,  to 
a  bill  of  exceptions  taken  by  Walton,  after  the  verdict 
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Gordon        Wft8  rendered,  use  these  words:    ttIt  is  true  the  bill  of 
Ryan/*         exceptions  states,  that  the  evidence  was  objected  to,  at 
,,        the  trial,  but  it  is  not  said  that  any  exception  Was  then 
Petition  for  a  taken  to  the  decision  of  the  court,  so  that,  in  fact,  ' 
ro-hoariDf.     Jt  mjg},t  |>e  true,  that  the  objection  Was  made,  and  yet 
not  insisted  on  by  way  of  exception."    Here  the  differ- 
ence between  an  objection  to  an  apprehended  decision 
of  the  court,  and  the  insisting  upon  that  objection, 
after  the  decision  is   given,  by  way  of  exception,  is 
manifest.      Walton's   objection   was   probably   made 
immediately  before  the  court  admitted  the  evidence, 
and,  because  he  did  not, after  the  decision,  insist  on  his 
objection,  by  way  of  exception,  the  supreme  court  (who 
have  never  been  charged   with  technicality)  closed 
their  ears  to  his  complaints.     In  our  case,  the  court 
was  moved  by  the  appellant,  to  set  aside  the  verdict; 
and  after  one  vacation  of  consideration,  overruled,  the 
motion  and  the  appellant  omitted,  to  even  allege  an  ob- 
jection to  the  decision,  much  less  did  he  insist  on  hts 
objection,  by  way  of  exception. 

It  makes  no  difference,  that  our  case  is  of  a  motion 
for  a  new  trial,  and  the  case  cited,  was  of  an  objection 
to  testimony.  The  case  of  Good  ridge  vs.  Goodridge 
2  Marshall,  269,  taken  in  connection  with  Walton's 
case,  makes  a  case  running  upon  all  fours  with  the  case 
at  bar.  In  the  case  of  Goodridge,  a  bill  of  exceptions 
was  taken  by  the  defendant  on  the  trial,  to  the  decisions 
given  by  the  court,  on  points  of  instruction,  as  in  our 
case;  and  in  that  bill,  all  the  evidence  was  stated,  and 
after  the  verdict  was  rendered,  a  new  trial  was  moved 
and  granted ;  but,  as  inourca8e,nobill  of  exceptions  was 
taken  to  that  decision.  On  the  second  trial,  the  jury 
found  otherwise,  and  the  plaintiff,  for  whom  the  first 
verdict  had  been  given,  brought  the  case  here,  and 
assigned  for  error,  that  the  circuit  court  had  erred  in 
granting  the  new  trial.  But  the  court  said,  we  do 
not  think  it  necessary  to  decide  on  the  question, 
whether  the  court  below  did  right  or  not;  for  the 
•  plaintiff  having  acquiesced  in  the  decision  of  the  court, 
awarding  the  new  trial,  cannot  be  presented  after- 
wards,  to  question  its  correctness.  That  the  acqui- 
esence  here,  means  nothing  more  than  the  omission 
to  insist  on  the  objection  to  the  new  trial,  by  way  of 
exception,  is  manifest  from  Walton's  case. 
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There  is  something  imposing  at  first  view,  in  the  Goaixm 
circumstance  of  ail  the  evidence  being  found  on  the  ^YA^ 

record,  and  that  not  sufficient  to  support  the  verdict; 1 — — 

and  a  new  trial  refused,  and  an  assignotent  of  error  in  Petition  for  • 
that  decision  of  the  judge;  and  if  the  court  were  left  w-healil,j. 
at  targe,  it  ought,  doubtless,  to  revise  the  decision; 
but  ita  lex  scripta  est.  Anciently  no  new  trial  could  be 
granted  by  even  the  judge,  who  tried  the  cause. 
Afterwards,  the  judges  presiding,  exercised  this 
power;  but  no  writ  of  error  lay  to  revise  the  decisions, 
granting  or  refusing  the  new  trial,  on  any  grounds 
whatever,  even  for  errors  upon  questions  of  testimony, 
or  instructions  to  the  jury,  until  the  statute  of  West- 
minster, 2,  (spoken  of  by  the  supreme  court,  in  the  ' 
case  cited,  re-enacted  in  Virginia,  in  1789,  and  here 
in  1798;  1  Digest,  188,)  by  which  aet  the  judges 
were  required,  whenever  a  party  alleged  an  exception, 
to  sign  and  seal  it,  and  have  it  enrolled.  Now,  it  is 
by  this  means  and  this  only,  alleging  the  exception 
(not  merely  making  a  motion,  or  making  an  objection, 
and  after  the  decision,  failing  to  insist  on  it,)  and 
having  that  exception  allowed,  sealed  and  enrolled, 
that  the  decision  of  the  courts  of  original  jurisdiction, 
on  motions  for  new  trial  and  the  like  questions,  can  be 
revised  by  writ  of  error,  or  an  appeal  in  the  nature 
of  it.  It  is  adjudged,  and  precedents  must  be  follow- 
ed, that  objections  are  not  enough;  the  party  must 
insist  on  his  point  by  an  exception.  This  is  an  act  in 
the  nature  of  a  protest,  challenging  the  error,  and 
warning  the  adversary  party,  that  it  is  reserved  for 
revision.  As  to  the  error  that  may  appear  in  the  acts 
of  the  court  and  parties,  by  the  regular  parts  of  the 
record;  I  mean  such  as  constituted  the  record  before 
bills  of  exceptions  were  introduced;  these  shall  be  cor- 
rected without  having  been  challenged  when  they 
occurred.  Though  advantages  may  be  lost,  we  know 
in  even  this  part  of  the  case,  by  the  party's  omission 
to  insist  on  the*  error  in  proper  time  and  form. 

Petition  overruled  by  the  court. 
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Hoof  man  vs.  Marshall.   . 

Error  to  the  Nicholas  oironiH  H.  O.  Bnowif,  J  edge. 

Parties.    Injunction.    Dismissal  without  prejudice.    Pro* 
cess.    Service* 

Judge  RoBEftTton  delivered  the  opinion  of  the  Court 

Humphrey  Marshall,  as  attorney  in 
fact,  prosecuted  an  ejectment  for  John  Fawler  to  judg- 
ment, against  Peter  Hoof  man  and  others;  •ommis- 
sioners  under  the  occupant  acts,  made  a  report  of  their' 
assessment  of  improvements,  &c.  and  Marshall,  wh# 
seems  to  have  been  the  only  active  and  beneficial 
party,  though  not  the  nominal  one,  elected  to  receive 
the  assessed  value  of  the  land  recovered  from  Hoof- 
man* The  election  was  entered  on  the  reaord  as  well 
as  a  deed  executed  by  Marshall,  as  attorney  in  feet, 
and  a  bond  to  refund  to  Hoofman,  on  the  event  of  his 
eviction  by  any  other  paramount  title*  Hoofman's 
land  being  valued  to  $262  50  cents.  Marshall  agreed 
to  take  Reynolds  and  security  for  it;  and  thereupon 
Reynolds  and  his  security  confessed  judgment  for  the 
amount,  and  an  entry  was  made  releasing  Hoofman* 

Marshall  reversed  the  casein  the  cdurt  of  Appeals, 
by  whose  decision  the  report  of  the  commissioners 
was  quashed*  As  Hoofman  Was  with  others  a  denfen- 
dant  on  the  record,  Marshall,  after  the  case  was 
remanded,  proceeded  against  him,  as  well  as  the  others, 
and  procured  another  assessment  which  valued  Hoof- 
man's land  at  50  cents  an  acre  more  than  the  former 
report,  for  which  judgment  was  rendered  against 
Hoofman  in  favor  of  Fowler* 

To  enjoin  this  judgment  was  the  principal  object  of 
the  bill  in  this  case.  In  his  bill,  Hoofman,  among 
other  things,  charges  that  he  had  sued  Reynolds  (of 
whom  be  had  bought  the  land)  on  his  bond  for  title, 
and  expected  to  recover  from  him,  more  than  the 
amount  of  the  first  assessment;  that  pending  that  suit 
for  mutual  accommodation,  and  to  prevent  unnecessary 
litigation,  it  was  agreed  between  Marshall,  Reynolds 
and  himself,  that  Reynolds  should  confess  judgment 
to  Marshall  for  the  assessed  value  of  the  land,  and  be 
released  from  Hoofman,  and  Hoofman  from  Marshall; 
that  Reynolds    and  Ward,  as  his  security,  confessed 
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judgment  accordingly,     and    an  entry    was    thefe*  HommAr 
upon  made,  on  the  record,  releasing    Hoofman;  that  marIbavl. 

Reynolds  had  paid  part  of  the  said  judgment,  and  the  I .. 

complainant  had  surrendered  to  him  his  bond  for  title; 
bat  that  Fowler  and  Marshall  were  prosecuting  their 
judgment  on  the  last  assessment 

Marshall  admits  tbejreceipt  of  half  of  the  amount  *D,w#Yf 
of  the  judgment  confessed  by  Reynolds,  and   denies  Martbm"* 
the  agreement  to  dismiss  the  suit  as  to  Hoofman,  or 
to  discharge  him  from  liability. 

-There    is  no  proof  except  records  shewing  the  Tkatvidttw* 
reports,  judgments   aud  release*  mentioned  in  Hoof- 
man's  bill. 

The  subpoena  vs.  Fowler  was  not  served,  but  only  S&pana  o* 
acknowledged  by  Marshall,  as  his  attorney  in  fact        £j£f,Jr  not 

The  circuit  court  dismissed  the  bill  at  complainant's  Camplai- 
Cost,  and  dissolved  the  injunction,  except  for  the  S*111'8^1 
amount  received  from  Reynolds*  wjufeoati. 

Whether  the  agreement  set  forth  in  the  bill,  is  Arwmeiit 

sufficiently  proved  by  the  record,  it  is  somewhat  diffi-  alle^d,  not 

,.  .     i      r    .  /  >     7  certainly 

cult  to  determine  •  proved,  bat 

If  Hoofman   released  Reynolds  on  his  confessing  bMe.%11? 
judgment  to  Marshall,  we  should  incline  to  the  opinion  if  prated, 
that  Marshall's  claim  oti  Hoofman  was  thereby  satis- 
fied, and  that  he  ought  not  to  have  proceeded  farther 
against  him*     This  act  does  not  certainly  appear,  but 
fc  rendered   very  probable  by  the  record,  and  the  an*        r 
swer  of  Marshall. 

Reynolds  and  W.ird  ought  to  have  been  made  Proper  pa*. 
parties:  so  that  juaice  might  have  been  done,  without  tiwa°tmade. 
other  suits.     For  if  they  are  not  responsible  to  Mar- 
shall,   Reynolds   should  certainly   be  responsible  to  When  a  com- 
Hoofman.    Hoofman   should  not  pay  twice  for  his  pl»»n«nt,io 
land.     Fowler  too, ought  to  have  been  a  party;  the  ?h*w»gr<fod 
acknowledgment  by  Marshall  did  not  make  Fowler  a  caote  for  the 

party*  interporition 

*  of  the  chun- 

As    it  appears  from  the  record,  and  from  the  de-  cellar ;  and 
cree,   that   Hoofman  had    good    cause  for  filing  his  "a^"'!^011' 
bill   and   obtaining  his  injunction,  the  court  erred  in  perpetuated 
giving  costs '  against  him,    when  his  injunction  was  in  part;  it  is 
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Hazzard 

Vt. 

ftMITH. 

error  te  de- 
cree COftS 

againit  him. 

It  h  the  doty 
of  complai- 
nant to  make 
proper  par- 
ties and  have 
the  process 
executed. 
When  neglec* 
ted,  not  cause 
of  absoblute 
dismissal  of 
the  bill. 

Decree  and 
mandate. 


perpetuated  for  part.  There  is  no  proof  of  any  offer 
by  Marshall,  to  credit  the  execution  for  the  amount 
received  from  Reynolds,  before  the  filing  of  the  bill, 
as  seems  to  have  been  supposed  by  the  chancellor; 
but  as  Fowler  was  not  before  the  court,  it  was  erro- 
neous to  perpetuate  any  part  of  the  injunction. 

The  case  was  very  unskilfully  prepared.  It  was 
Hoofman's  duty  to  have  process  executed  on  Fowler; 
and  it  was  his  duty  to  make  Reynolds  and  Ward 
defendants. 

The  bill  for  the  cause,  however,  ought  not  to  have 
been  dismissed  absolutely. 

The  decree  must  be  reversed  and  the  cause  reman- 
ded, with  directions,  that  the  chancellor  may,  in  his 
discretion,  either  dismiss  without  prejudice  or  give 
leave  to  make  Reynolds  and  Ward  defendants,  and 
bring  Fowler  before  the  court,  so  that  justice  may  be 
at  once  administered  among  »r II  the  parties;,  and  Hoof- 
man  must  recover  his  costs  in  this  court. 

Brown  and  Triple  tt,  for  plain tif&. 


Appeal  to 
c.  c. 
Case  21. 


January  31. 

Warrant, 
judgment  of 
justice  of  the 
peace      Ap- 
peal to  cir- 
cnit  court. 
Declaration. 

Pica  of  set  off. 


Replications 
tendered. 


Hazzard  vs.  Smith 

Error  to  the  Green  Circuit;  Bewjamiw  Monroe,  Judge. 

Plea.     Set  off.     Replication.     Demurrer.     Amendment. 

Continuance.     Practice. 
Judge  Underwood  delivered  the  opinion  of  the  Court. 

Hazzard  as  appellee  of  Mann,  warran- 
ted Smith  on  an  obligation,  for  the  payment  of  $35, 
payable  in  current  paper  of  Kentucky,  and  obtained  a 
judgment  before  the  justice  of  the  peace.  Smith  ap- 
pealed to  the  circuit  court.  H.tzzard  filed  a  decla- 
ration in  the  circuit  court,  to  which  Smith  replied  by 
a  plea  of  set  off.  The  matter  of  the  plea,  consisted  in 
a  note  for  §45,  executed  by  Mann  to  Bland,  who  assign- 
ed it  to  Beard,who  assigned  it  to  Smith, the  defendant; 
and  the  plea  avers,  that  the  assignment  of  this  note  to 
Smith,  took  place  before  Mann  assigned  his  obligation 
to  Hazzard.  To  the  plea  of  set  off,  Hazznrd  tendered 
two  replications,  one  denying  that  Mann  was  indebted 
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to  the  defendant,  Smith,  in  the  manner  set  forth  in  the  Haziurd 
plea  before  the  assignment  to  Hazzard;  the  other  de-  gMITH/ 

nying  that  the  note  mentioned  in  the  plea,  was  assigned 

to  Smith,   before  the  note  sued  on,  had  been  assigned 
to  Hazzard.     The  counsel  for   Smith  objected  to  the  JJE. 
filing  «f  these  two  replications,  and  the  court  sustain- 
ed the  objection,  to  which  Hazzard's  counsel  excepted.  plaintiff  de- 
H.izzird's  counsel  then  demurred  to  the  plea,  and  the  murt;  demur- 
court  sustained  the  demurrer.     Smith's  attorney  then  rer  •u»tained- 
asked  leave  to  amend  the  plea,  which  was  allowed  by  pjea  amended  * 
the  court,  and  the  plea  amended.     Hazzard  failed  to 
reply  to  the  plea  as  amended ,  but  insisted  on  the  right  „oved 'by0* 
to  waive  the  trial  at  that  time,  and  to  have  the  cause  piaiotiff  anch 
continued  on  account  of  the  amendment  made  to  the  refuted. 
plea.     The  court  refused  to  continue  the  cause,  and  juj€IDI,llt  for. 
gave  judgment  in  favor  of  Smith,  for  want  of  a  repli-  want  of  repli- 
cation, to  which  Hazzard  also  excepted*     The  assign-  cation, 
mentof  errors,  questions  the  correctness  of  the  opinions 
of  the   court  excepted  to  as  above.      We  think  the  The  object  of 
court  did  right,  in  rejecting  the   replications   to  the  pleading  to 
plea.     The  object  of  all  good  pleading,  is  to  arrive  at  ^wih€to°a 
a  single  point  on  which  to  form  an  issue,  and  if  two  clo7e,rand°re- 
replications  can  be  filed   to  the  same  plea,  a  dozen  dace  the  con- 
may  with  the  same  propriety.     By  the  same  rule,  two  TwVre*  he1"1 
or  more  rejoinders  might  be  filed  to  one  replication,  u^  J*palc  " 
and  thus,  there  would  be  no  end  to  pleading.      We  plea,  or  two 
know  that  a  plea  of  setoff,  is  regarded  in  the  nature  joinder*  to  a 
of  a  declaration;  but   we  are   not  disposed  on  that  ^t  a  dmitM^ 
account  to  indulge  in  a  multiplicity  of  replications,  a  ble. 
thing  without  precedent  so   far  as  we  are  informed, 
and  if  tolerated,  would  lead  to  perplexing  consequen- 
ces.     Moreover,    the    replications    if  good,  should 
have  been  verified  by  oath.     See  3  Littell,  227,  for  the  When  it  does 
proper  instruction  of  the  acts  of  1801  and  1812,  upon  not  *pp*ar 
*».abject.  *"     *-£* 

There  is  nothing  on  the  record  which  will  enable  f™^™™^. 
us  to  determine  that  the  court  erred  in  refusing  the  tin]  a  point  at 
continuance  asked  for*  It  does  not  appear  what  to  constitute 
amendment  was  made  to  the  plea.  Whether  it  was  !u^r>^i*e:tt•!et, 
the  correction  of  a  mis  recital,  not  cause  of  surprise,  as  i0w  may 
was  the  case  of  Watts  vs.  McKenney,.!  Marshall,  560,  ha*e  «»tain- 
or  the  correction  of  something  informal  and  not  essen-  •<l»dem«M«,l 
tial  to  the  defence,  cannot  be  told.  If  it  were  on  either  ^ndaent, 
of  these  grounds,  the  plea  was  amended,  and  no  other,  the  court  of 
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fsjcMtTER  &  the  court  was  right  id  refusing  the  continuance*  H 
*J"  may  be  urged,  that  as  the  court  sustained  the  demur* 
Johnso'h.  rer  to  the  plea,  we  are  bound  to  presume  that  the 
— — —  plea  was  radically,  defective, and  that  the  amendment 
BoUnferThmt  ma<*e  waB  to  cure  a  substantial  defect,  which  would 
the  amend-  have  entitled  the  party  to  a  continuance,  operating  aa 
mem  was  to  a  surprise*  To  tnis  we  answer,  that  the  plea  exhibited 
ewential,  or  jn  tne  record  as  that  to  which  the  demurrer  applied, 
so  material,  if  true,  is  a  good  defence  to  the  action,  and  in  what 
a*  to  consider  respect  it  was  amended  not  appearing,  we  cannot 
it  error  in  the  indulge  in  a  presumption  that  new  matter,  essential  to 
refuiwU  con'  t*ie  d*fe»>c«i  ^ft8  introduced  when  there  was  no  necea- 
tinuaoce.         sity  for  it. 

No  aresump-  jjor  are  we  disposed  to  aid  the  party  by  presump- 
in°favorUof  a  ^on»  when  he  failed  to  present  on  the  record  the  pre- 
partj$  whose  cise  character  of  the  amendment  which  was  made,  as 
d-tj  it  was,     ne  should  have  done. 

aud  who  bad  '  • 

the  power  to       The  judgment  of  the  court  below  is  affirmed* 
make  the  fact  "  m  m 

appear.  Crittenden  and  Haggxn^  for  plaintiff. 


Cotbwawt.  Feemster  Sf  at.  vs.  Johnson. 

Case  SS.  Error  to  Montgomery  Circuit ;  Silas  W.  Rob  Bint,  Jndge. 

Current  paper. 
Faferaary  %.     Judge  RoBEBTsoif  delivered  the  opinion  of  the  Court. 
Jodement  *T  8eems  to  *ne  court  that  the  judgment 

apon  a  note,    *n  this  ca9e  having  been  rendered,  on  a  note  for  "cur-  , 
etipolatin*  to  rent  paper"  for  a  larger  sum  than  the  nominal  amount 

P*rer°'lwb°B  °^  ^e  n0*c'  **  *8'  tnere^ore  erroneous.  It  would  have 
{oTaimtHan  been  better  too,  although,  perhaps,  not  indispensable, 
the  nominal  that  the  judgment  should  have  been  for  Kentucky  or 
amoantofthe  commonwealth's  bank  paper,  thereby  giving  the 
SJ'TioTto.  debtors  the  election  to  pay  either,  as  the  contract  might 
dispensable,    have  been  discharged  in  either* 

to  give  the  _ 

debtor  the  Judgment  reversed  and  cause  remanded,  that  the 

election  to   \  judgment  may  be  entered  correctly, 
pay  in  Ken?  J,  w 

tuckj  or  Feemster,  for  plaintiff \  Jrtckliffef  for  defendant 

Common- 
wraith's 
Sauk  paper. 
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Clarke  vs.  Castleman.  c*«. 

Error  to  the  Fayette  circuit ;  Jcise  Bledsoe,  Judge.  Caie  23. 

Domestic  bill  of  exchange,    Notice.    Non-suit.     Instruc- 
tions*   Drawer  and  drawee*    Allegation  and  proof* 

Judge  Uhdbrwood  delivered  the  Opinion  of  the  Court  February  &. 

On  the  6th  of  May,  1820,  the  plaintiff 
in  error  drew  the  following  order  iu  favor  of  the 
defendant,  dated  at  Lexington. 

"Mr.  John  Fisher,  sir:  Please  pay  to  David  Castle-  ^cJ^LVS 
man  or  order,  three  hundred  dollars,  the  balance  doe  fa?  orof  Caa- 
for  a  negro  man,  named  Jim,  that  I  purchased  of  the  tlemaA. 
Fayette  paper  manufacturing  company,  and  this  shall 
be  your  receipt  for  the  amount. 

JOHN  CLARKE." 

On  the  9th  of  June,  following,  the  order  was  pre-  Presented  & 
sented  to  Fisher  by  a  notary,  and  protested.     Castle   j*oU,ted' 
man  then  brought  his  action  on  the  case,  against  Clai  ke,  tTdVorUe'e- 
in  the  Fayette  circuit  court,  to  recover  the  amount  of  meant  of  the 
the  order,  in  which  he  succeeded.     To  reverse  the  order,  and 
judgment  of  that  court,  this  writ  of  error  is  presented.  Jud8moDt- 

The  first  error  assigned,  questions  the  validity  of  the  The  <Jec,*r»* 
declaration*     We  are  of  opinion  that  the  declaration  m?ned*8uffi- 
contains,  substantially,^  good  cause  of  action.     The  cieat.  * 
case  of  Murray  vs.  Clayborn,   2  Bibb,  300,  is  very 
much  like  the  present,  and  the  declaration   is  of  the 
same  character.     In  that  case,  it  was  suggested,  and 
we  think  correctly,  that  the  objections  now   urged, 
came  too  late  after  a  verdict  and  trial  upon  the  merits. 

The  next  error  assigned,  grows  out  of  an  exception  Failure  to 
to  the  opinion  of  the  court,  in  refusing  to  instruct  the  •&"»  notice 
jury,  to  find  as  in  the  case  of  a  non-suit.     From  the  thi^rawerof 
evidence  before  the  court,  at  the  time  the  instruction  a  domestic 
was  asked  for,  and  upon  which  it  was  predicated,  we  bjil  of  ex- 
think  the  instruction  ought  to  have  been  given;  for  at  n^"^™. 
that  time,  there  was  nft  evidence  to  shew  that  Clarke  tance  or  non- 
bad  received  due  notice  of  the  non-acceptance  or  non-  payment;  er 
payment  of  the  bill  by   Fisher,  or  to  account  for  the  {JJJJXw^ 
delay  in  having  it  protested.     As  the  case  then  stood,  |0odcuuie 
the  law  would  presume  he  had  effects  in  the  hands  of  for uon-iui t. 
Fisher.    Therefore,  he   wap  entitled  to   notice,  and 
the  exercise  of  proper  diligence  on  the  part  of  the 
payee.    See  Baxter  vs.   Graves,   2  Marshal),  162, 
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Clark*         £at   the   court  having   refused   the  instruction,  the 
Castleman.  defendant  below,,  and   plaintiff  here,  introduced  his 

!  proof,  and  has  established  by  it  to  our  satisfaction,  that 

Batif  nonsuit  nehad  no  funds  in  the  hands  of  Fisher*  and  no  right 
plataliraf*  to  draw  on  him;  and  consequently  that  he  was  not 
terwards  entitled  to  notice,  and  strict  diligence  from  the  payee, 
shew*  that  Laches  in  such  a  case,  will  not  be  imputed  to  the 
drafwe5hlf  holder  of  the  bill,  as  the  drawer  cannot  be  prejudiced 
draw"™*  the  thereby.  Chitty  on  bills,  257-8-9.  By  this  proof 
defect is  our-,  introduced  by  the  defendant  below,  we  conceive  the 
ed,  and  refa-  error  0f  the  court,  in  refusing  to  give  the  instruction 
•true*  though  arfked,  has  been  cured,  and  that  we  ought  not  now  to 
at  the  time  reverse  a  case,  in  which  it  was  shewn  before  the 
erroneous,  no  trjaj  wag  over$  ^at  the  opinion  of  the  court,  though 
reversal  wrong  at  the  time,  has  worked  no  injury  to  the  party 
against  whom  it  was  pronounced. 

The  only  remaining  question,  which  arises  from  the 
Drawee  ha*-   instruction  given  by  the  court,  on  the  whole  evidence, 
ingnoautho*  to  find  for  the  plaintiff,  if  the  jury   believed  the  qvi- 
oor  tundra'  ^ence  on  Dotn  sides,  depends  upon  the  right  of  John 
the  handief    Clarke,  to  draw  on   Fisher,    and   upon  the  ground 
the  drawer,  it  shewn  for  maintaining  the  action,  in  the  name  of  Cas- 
to  oSta**     t,eman-     Had  Clarke  any  right  to  draw  the  bill?  Does 
the  proof  exhibit  a  right  of  action  in  Castleman?  The- 
learned  counsel  who  urged  the  case  for  the  plaintiff  in 
error,  contended  for  an  affirmative  answer  to  the  first 
question,  by  attempting  to  shew  that  Fisher  owed 
James  Clarke,  and  that  John  Clarke  drew  the  bill  as 
agent  for  James.     Such  is  not  the  purport  of  the  bill 
on  its  face.     Responsibility  rests  on  John  Clarke  alone 
as  drawer.     There   is  no  proof  to  shew  that  James 
Clarke   ever  promised,  that   Fisher  might   use  his, 
James  Clarke's  funds,  to  discharge  drafts  drawn  by 
John  Clarke.     Such  a  presumption  cannot  be  indul- 
ged ;  because  Fisher,  at  one  time,  made  the  absence 
of  his  note  to  James  Clarke,  and  the  consequent  ina- 
bility to  enter  credit  on  it,  a  cause  of  his  refusal  to 
accept;  nor  does  it  appear,  what  James  Clarke  has 
done  with  this  note.    He  may  yet  collect  it,  if  he  has 
not  already  done  so.    John  Clarke  could  not  assume 
an  agency,,  and  draw  for  his  brother's  funds,  although 
he  might  have  designed  a  favor  to  his  brother  by  it. 
We  cannot,  therefore,  couple  the  drawer  and  James 
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Clarke  together,  so  as  to  justify  the  drawer  in  making  Cla*xe 
the  bill,  upon  the  idea   of  having  funds  in  Fisher's  castLemaw. 

hands,  subject  to  his  control.     In  respect  to  Castle- * 

man's  right  to  sue,  we  have  no  difficulty;  although  The  right  of 
the  slave  belonged  to  the  Fayette  paper  manufacturing  ^  d"aw"!>oii 
company,  and   the  bill  of  sale   was  made  to  James  Fiiher,  and  of 
Clarke,  yet  the   transaction   may  have  constituted  a  CaitJeman  to 
good  consideration  for  the  order  or  bill  in  favor  of  JJJJ  "▼••tig** 
Castleman,  drawn  by  John  Clarke,  and  that  order  or 
bill  so  drawn,  may  have  been  a  complete  satisfaction  to  John  Clarke 
the  company,  for  the  slave  conveyed  to  James  Clarke.  JJ°  ri*ht  to 
A  sells  a  slave   to  6,  in   consideration   of  which,  C 
agiees  to  pay  D  so  much  money;  D  agreess  to  account  Caitleman'i 
to  A,  and  Band  C  are  to  settle,  C  gives  his  note  to  D  J™*^'^ 
for  the  money,  and  A  makes  artitle  to  the  slave  to  B,  agSwuSia 
we  think  it  plain  that  D  can  collect  the  money  fromC.  Clarke;  affir- 
Such  is  the  nature  of  the  present  controversy.     It  does  »»ace. 
not  appear  from  the  face  of  the  bill,  that  Castleman 
was  acting  as  mere  agent  for  the  Fayette  paper  manu- 
facturing company.    It  seems  to  have  been  drawn  in 
his  favor,  in  his  own  right. 

We  see  no  cause,  therefore,  to  reverse  the  judgment. 
It  must  be  affirmed  with  costs  and  damages. 

Hoggin  and  Loughborough,  for  plaintiff*;  Richardson 
and  Chinn,  for  the  defendant. 

PETITION    FOR   A   RE-HEARING. 

P.  S.  Loughborough,  counsel  for  plaintiff  %n  error,  pre- 
sented a  petition  for  a  re-hearing* 

The  counsel  for   Clarke,  respectfully   ask  of  the 
court,  a  re-hearing  of  the  cause. 

In  the  opinion  pronounced,  it  is  conceded,  that  the  Petition  for  a 
circuit.court  should  have  instructed,  as  in  case  of  a  Te-hearing. 
non-suit,  when  moved  to  do  so  by  Clarke;  but  that 
this  error  was  cured  by  the  introduction  of  the  proof, 
shewing  that  Clarke  had  no  funds  in  the  hands  of 
Fisher.  It  is  conceived,  with  much  deference  to  the 
opinion  of  the  court,  that,  in  the  state  of  pleading, 
upon  which  this  cause  was  tried,  the  proof. alluded  to 
could  not  have  had  the  operation  supposed. 

The  liability  of  the  drawer  of  a  bill  of  exchange, 
is  secondary  and  conditioned;  arising  only  in  the  event 
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Claku         of  the  drawee's  default,  and  the  use  of  due  diligence 
CAiTLJBMAif.  *>y  the  holder*  of  the  bill,  in  having  it  presented ,  for 

- 1  acceptance  or  payment,  and   notifying  the  drawer  of 

Petition  for  a  iu  dishonor.  Yet,  if  the  latter  have  no  funds  in  the 
r«.heariof.  drawee's  hands,  he  is  liable  upon  the  bill,  without 
notice.  His  liability  jn  the  two  cases,  though  the 
same  in  its  result,  is  yet,  different  in  the  mode,  ill 
which  it  is  made  out.  In  the  one,  it  is  the  legal  conse- 
quence of  the  due  presentment  and  dishonor  of  his 
bill,  and  of  notification  thereof  to  him,  in  the  time 
and  mode  prescribed  by  law.  In  the  other,  it  results 
from  his  drawing  the  bill  in  bad  faith,  and  with  no 
-expectation  of  its  being  honored. 

In  this  case,  the  liability  charged,  is  of  the  first 
kind.  Payment  is  demanded  of  Clarke,  because,  after 
the  use  of  due  diligence  by  Castleman,  he  had  failed 
to  get  the  money  from  Fisher,  and  because  Clarke  had 
received  due  notice  of  it.  These  are  substantially 
the  averments  in  each  count  in  the  declaration,  and 
the  court  suppose  them  to  make  out  a  good  cause  of 
,  action.  There  is  not,  in  any  one  of  the  counts,  either 
an  averment  or  a  suggestion,  that  Fisher  had  no  funds 
of  Clarke's  in  his  hands.  The  many  counts  usual  in 
these  cases,  are  wanting;  and  the  plaintiff*  proceeds 
against  the  drawer,  wholly  upon  the  ground  of  the 
liability  deduced  as  stated. 

The  issue  upon  which  the  cause  was  tried,  was 
upon  the  plea  of  non-assumpsit.  This  put  the  plaintiff 
upon  the  proof  of  every  material  averment  in  his 
declarations  In  this  he  has  failed;  and  the  court  say, 
that,  had  the  cause  rested  here,  be  bhould  have  been 
non-suited.  But  the  defendant  himself  is  unfortunate 
enough,  to  furnish  the  proof  upon  which  he  i  charged. 
The  court  think  the  depositions  introduced  by  him, 
shew  that  he  had  no  funds  in  Fisher's  hands.  Suppose 
it  admitted.  Does  this  fact  make  out  Clarke's  liability 
as  charged?  Is  the  declaration  better  sustained  by  the 
proof  than  before?  Is  the  averment  of  due  diligence  in 
Castlemaq,  or  of  legal  notice  in  Clarke,  supported  by 
the  evidence?  Certeinly  not.  But  it  is  said,  that  upon 
the  case  as -now  exhibited,  Clarke  had  no  right  to 
notice.  This  conclusion,  it  is  readily  admitted,  is 
correct,  if  the  evidence,  as  the  court  supposes,  satis* 
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tkctorUy  establishes    the  want  of  effects  in  Fisher's  Clark* 
haiicK     Still  it  is  not  perceived   why  it  should  avail  (Jastlemaw. 

Castleman,  as  the  pleadings  existed.     He  supposed  it -. _ — 1 

was  incumbent   upon  him,  to  use  due   diligence,  and  Petition  for  a 

give  notice  to  Clarke,  that  the  liability  of  the  latter  r*-hcann*- 

was  consequent  upon  the  performance  of  these  duties, 

by  him,  and  he  has  averred  that  performance.     By  so 

dt>ing  he  has  deprived  himself  of  the  liberty  he  might 

Lave  had,  under  a  suitable  allegation   of  shewing  an 

excuse,  for  not  giving   notice.     His   pleading  should 

have  conformed  to  the  fact.     Clarke  should  not  have 

been  held  to  answer   to  a  liability,  made  out  in   one 

mode  in  the  declaration,  and  when  he  had  succeeded  in 

doing  so,  been  made  to  fail,  by  proof,  any  way  obtained 

of  a  fact,  of  which  the  plaintiff's  pleading  gave  him  no 

notice,  in  no  way  connected  with  the  liability  stated, 

and  indeed,  wholly  out  of  the  issue. 

If  the  defendant  had  pleaded  specially,  that  he  had 
not  received  due  notice,  and  the  plaintiff  had  replied, 
that  there  were  no  effects  in  the  drawee's  hands,  it 
would,  according  to  all  rule,  have  been  a  departure 
and  ill.  The  court  would  not  have*  permitted  the 
plaintiff  to  have  changed  his'ground. 

If  the  plaintiff  allege,  that  the  bill  was  presented, 
and  payment  refused,  he  cannot  support  it  by  proof, 
that  the  maker  could  not  be  found  when  the  bill  was 
payable.  2  Phil.  Ev.  19 5  Starkie  Ev.  part  4, 
page  254. 

When  notice  is  averred  to  have  been  actually  given, 
it  must  be  proved  as  laid;  if  in  fact  it  has  not  been 
given,  the  declaration  should  state  the  reason  why  it 
was  not  done.     6  Mass.  Rep.  306;  2  Phil.  Ev.  34  note* 

If  no  demand  is  made  of  the  maker,  and  a  sufficient 
excuse  exists,  that  excuse  and  not  an  averment  of  due 

£  resentment,  should  be  averred  in  the  declarati6n.     5  - 
lass.  Rep.  170. 

This  court,  in  Frazier  vs.  Harvie,  2  Litt.  180-5, 
fully  recognize  the  principle  here  maintained.  The 
declaration  there  presented  the  liability  of  Frazier, 
the  drawer,  upon  both  the  grounds  of  due  diligence, 
and  notice,  and  of  want  of  effeots  in  the  drawee's 
hands.     The  bill  of  exceptions  stated,  that  Harvie 

Vol.  I.  K 
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CLARrfr         failed  in  proving  notice  as  alleged ;  but  the  court  re* 
Castlxma*.  ^U3e(^  to  instruct  the  jury  to  find  for  defendant.     Yet, 

1  because  the  bill  of  exceptions  did  not  purport  to  con* 

Petition  for  a  tain  all  the  evidence  given,  this  court  presuming  that 
re-hearing.  pr00f  had  been  given,  of  the  want  of  funds  in  the 
,  hands  of  the  drawee,  affirmed  the  judgment  in  favor 
of  the  plaintiff.  Upon  re-consideration,  the  court 
said,  that  if  there  had  been  no  allegation  of  the  want 
of  effects,  "it  would  have  been  indispensably  necessary 
to  have  proved  the  notice  of  the  protest  "as  laid." 
And  they  adhered  to  the  opinion  affirming  the  judg- 
ment, because  they  considered  the  declaration  to 
contain  the  necessary  averment.  This  case,  then, 
establishes  the  rule,  that,  to  enable  a  plaintiff  to  rely 
upon  the  want  of  funds,  he  must  aver  it. 

Here  there  is  no  such  allegation.  Castleman,  there- 
fore, it  is  believed,  could  not  have  introduced  testi- 
mony upon  the  subject.  It  was  not  proper  for  enquiry ; 
and  the  reason  is  not  perceived  why,  when  the  law, 
thus  authoritatively  pronounced  by  its  highest  ex- 
pounders, forbids  the  party  to  introduce  evidence  of  a 
fact  not  in  issue,  the  court  will  permit  that  fact  to  avail 
a  plaintiff,  who  has  framed  his  declaration  without  a 
proper  view  of  his  case,  and  has  utterly  failed  in  the 
opinion  of  the  court,  in  making  out  by  proof,  the  cause 
of  action  set  forth  in  it. 

If  these  views  are  correct,  the  declaration  was  no 
better  supported  by  proof,  at  the  closing  of  the  testi- 
mony, than  when  the  non-suit  was  moved ;  for  as  the 
bill  of  exceptions  gives  all  the  evidence,  the  court  can 
know,  that,  so  far  as  regarded  the  proof  of  diligence 
and  notice,  it  was  insufficient  to  maintain  the  issue  on 
the  part  of  the  plaintiff,  <and  that  as  regarded  the 
matter  of  excuse,  for  the  want  of  notice,  it  was  irre- 
levant. 

•  Hence  it  is  conceived,  that  the  error  in  refusing  a 
non-suit,  was  not  cured;  and  that  the  court  erred  in 
instructing  the  jury  upon  the  whole  case,  to  find  for 
the  plaintiff. 

As  to  this  last  instruction,  it  is  believed  to  have 
been  erroneous,  when  tested  by  the  case  of  M'Pher- 
son  vst  Hickman,  1  Monroe,  170.    By  the  principles 


Digitized 


by  Google 


FEBRUARY,  1829.  75 

there  laid  down,  the  court,  in  this  case,  had  no  right  to  Clime 
give  the  instruction,  that   if  the  jury  "believe   the  Caotlimak. 

whole  evidence  on  both  sides,  they  must  find  for  the ,' 

plaintiff." 

LOUGHBOROUGH. 

Upon  which  the  court  delivered  the  following  opinion. 

In  the  opinion  heretofore  delivered  in  this  case,  the  The  allega- 
va Hence  between  the  proof  upon  which  the  judgment  i^0,*"1^6 
of  the  circuit  court  was  sustained,  and  the  allegations  did  not  per-* 
of   the  declaration  escaped  the  attention  of  the  court,  init  the  proof 
The   proof  shewed   that  there   wa»  no  funds  of  the  °^D°afuJjf  1* 
drawer  in  the  hands  of  the  drawee.     There  is  no  aver-  drawee;  the 
menf  in  the  declaration,  which  properly   admits  the  adimmon  of 
evidence  pn  this  point.     Whether  the  drawee   had  «»ch  Proof 
foods  or  not,  was  not  in  issue;  and  therefore,  the  de-  errolwo,,i' 
fendant  might  well  allege  surprise   by  the   admission 
oT  testimony,  as  to  a  point  not  in  issue,  when  such  tes- 
timony is  made  the  basis,  on   which   to  support  the 
verdict  and  judgment  against  him.     The  verdict  and 
judgment  are  not  defensible,  unless  they  can  be  aided 
by  the  proof,,  that  the  drawee  had  no  funds.     We  are 
now  of  opinion,  they  cannot  be  so  aided.     The  case  of 
Frazier  vs.  Harvie,5  Littell,  1 85,  is  in  point,  and  shews 
that  evidence  ought  not  to  be  received,  proving  a  want 
of  funds  in  the   hands  of  the  drawee,  unless  it  be  so. 
averred  in  the  declaration. 

The  judgment  of  the  circuit  court,  must,  therefore,  Jadjw»tfe 
be  reversed,  and  the  cause  remanded,  with  directions  ma,ldm   • 
that  the  plaintiff  have  leave  to  amend  his  declaration, 
so  that  new  proceedings  may  be  had,  not  inconsistent 
with  this  opinion. 

The  plaintiff  in  error  must  recover  his  costs* 
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chahce&y*  Rowland  vs.  German,  fyc. 

Gate  34.  Error  to  the  Warren  Circuit ;  Hetsry  Broadnax,  Judge. 

Contract  for  land   by  parol.     Statute  of  frauds.    Recis 


Dismissal   of  bill  absolutely  or  im'/A- 
Practice. 


ton.     Parties, 
out  prejudice. 

Frebruary  $.    Judge  Robertson,  sitting  alone  by  consent,  delivered  the  follow* 

ins:  opinion. 
Although  the  bill  alleges  that  the  con- 
tract for  land,  which  it  seeks  to  rescind,  was  not 
reduced  to  writing,  the   only  defendant  before   the 
court  refuses   to  admit  it,  and  the  complainant  has 
taken  no  proof;  hut  if  it  be  conceded   that  the  con- 
ed upon  ape-  tract  was  parol,  it  does  not  follow  that  the  chancellor 
foi  tone!!*"*    will,  for  that  cause  alone,  decree  its  recision;  unhss 
Contract  not  it  be  reduced  to  writing  conformably  to  the  statute  of 


Bill,  answer 
and  proof. 

No  mit  can 
be  maintain- 


s/wo facto 
▼oid. 


frauds,  no  suit  can  be  maintained  on  it,  if  the  fact  of 
its  not  having  been  written  appear;  nevertheless  it 
may  be  good  between  the  parties  under  some  circum- 
stances, and  for  some  purposes* 

The  chancellor  will  never  interfere  and  relieve  one 
Party  in  fanlt  party  from  it,  if  the  other  has  compljed  with  his  con- 
cannot  bore-  tract,  or  is  willing  and  able  to  do  so.  If  the  vendor  is 
equity."1  If  not  dehn(lue»t>  the  purchaser  has  no  right  in  equity 
one  party  toa  recwon.  A  court  of  chancery  will  not  lend  it* 
performs,  thtf  ajd  to  the  perversion  of  justice,  ou  the  petition  of  the 

In  this  case  it  is  evident  that  G  arm  an  did  not  sell 
the  legal  title,  and  was  never  expected  to  convey  it; 
but  that  the  sonof  the  complainant,  Rowland,  who  held 
the  title,  was  to  make  it  to  the  appellants.  And  it  not 
only  does  not  appear,  that  there  was  any  inability  *br 
unwillingness  to  convex,  but  it  is  quite  clear,  that  the 
appellants  might  have  obtained  the  title.  It  is  equally 
plain  that  they  do  not  desire  to  obtain  it.  They  have 
never  applied  for  it;  they  have  not  made  the  holder  of 
it  a  defendant,  nor  have  they  had  publication  made 
against  the  vendor  Garman,  who  is  a  non-resident* 
Their  only  object  seemed  to  enjoin  the  payment  of  the 
purchase  merely  until  "a  more  convenient  season." 

If  proper  par-  "    '^a"  *ne  Partie8   na<]    been  before  the  court,  the 
tie*,  decree  of  decree  should  have  been  as  it  was;  unless  it  had  been. 


The  charac- 
ter 01  Gar- 
sun's  tale. 
Plaintiff! 
miuftt  hare 
obtained  ti- 
tle     Proper 
put-ties  not 
Bade. 
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made  to  appear  that  Garman  was  bound  by  contract  Rowland 

to  make  the  title;  and  that  the  holder  of  the  title  was  gar*ah,&c. 

unable  or  unwilling  to  convey ;  but  as  the  proper  par- . — 

ties  were  not  before  the  court,  the  absolute  dismission  the  court  be- 

,,,      ....  low  conect. 

of  the  bill  was  erroneous.  But  iiismiisal 

If,  under  a  different  aspect,  this  court  might  in  rever-  °{"the  bl,,» 

sing  for  want  of  parties,  leave  the  case  open  on  its  error.UtC  * 

return,  nevertheless,  as  the  complainant  below  seems 

to  have  intentionally  failed  to  make  the  proper  parties,  When  »  com- 

for   the  purpose  of  giving  to  their  case  a  more  spe-  cha'ncerVhag 

cious  semblance  of  equity,  and  of  preventing  a  clear  dis    been  guilty  of 

closure  of  their  want  of  title  to  relief,  and  as  nothing  jt'om  neglect, 

which  has  been  made  to  appear  indicates  a  probability  "1  ™"rI1?#;-. 

■     •  iii  j  «        •  prop**!  puruov 

that  their  case  was,  or  could  be  made  a  meritorious  Hnr)  thnt  fai- 
one#  bir?  may  b* 

attributed  to 
The  decree  mnst  be   reversed,  and  the  case  reman-  Snene,  the 
ded,   with  instructions   to   dismiss   the    bill   without  conrt  will  di- 
prejudice,  and  each  party  must  pay  his  own  costs.       .  J^cHnmisa- 

ed ;  bat  with- 
PETITION    FOR  A   REHEARING.  out  prejudice. 

Thomas  B.  Monroe,  counsel  for  complainant  presented 
a  petition  for  a  re  hearing* 

I  ask  for  a  reconsideration  of  this  case  with  great  Petition  for  o 
reluctance,  but  I  believe  it  is  my  duty.  If  the  court  re-heanng. 
had  done  no  more  than  to  reverse  the  decree,  dis- 
missing the  bill  absolutely,  and  directed  the  dis- 
missal without  prejudice,  because  Garman  had  not 
been  made  party,  I  should  not  have  said  one  word, 
because  I  would  have  supposed  the  decree  according 
to  the  settled  course  of  practice.  I  deed,  nothing 
else  would  have  been  contended  for,  had  it  not  been 
for  the  case  of  Hoffman  and  Marshall;  in  consequence 
of  that  case,  a  hope  was  entertained,  that  the  court 
seeing  the  merits  of  our  case,  would  give  us  leave  to 
have  a  publication  against  Garman,  and  the  contro- 
versy settled  without  a  new.  suit;  but  the  court  has 
decided  that  we  have  no  merit.  On  this  point  a  re- 
consideration is  respectfully  asked. 

It  is  true  one  bill  is  brought  to  enjoin  a  judg- 
ment, Non  the  ground,  the  obligation  it  was  recov- 
ered upon,  was  given  for  land  we  had  purchased  of 
the  obligee,  for  which  he  has  given  us  no  obligation  in 
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Rowland       writing;  but  there  is  another  ground  distinctly  taker* 
Garman  &o.  *n  ^e  bill — ^at  ^e  °^'igee9  Garman,  who  had  con- 

! — !  tracted  to  sell  us  he  land,  had  no  title  to  it.     Let  it 

Pttition  for  a  then  be  granted,  the  contract  was  not  by  parol;  and 
rt-heariog.  suppose,  as  the  defendant  has  not  admitted,  there  was 
no  writing,  that  Carman's  obligation  to  convey  the 
land.  There  is  then  the  allegation  of  his  lack,  indeed, 
total  destitution  of  title;  which  is  admitted  in  the 
answer  of  Edwards.  For  he  insists  on  this  fact,  and  he 
admits  it  in  so  many  words,  that  the  complainants  did 
purchase  the  land  ofGarman;  and  the  note,  the  judg- 
ment was  recovered  upon,  was  given  for  a  part  of  the 
consideration,  and  he  says  over  again,  that  it  was  from 
Garman  the  purchase  was  made.  Then  the  bill  and 
answer  present  a  clear  and  simple  case  of  a  bill,  to 
enjoin  a  judgment  on  the  ground,  that  the  considera- 
tion of  the  note  it  was  recovered  upon,  was  an  execu- 
tory contract  for  land,  to  which  the  obligee  who  sold  to 
the  obligor  of  the  note,  had  and  still  has  no  title.  I 
say  nothing  here  of  parol  agreement.  Let  it  be  granted 
Garman  was  bound  by  writing.  And  then,  can  there 
be  a  doubt  of  our  right  to  relief  on  this  case.  I  will 
not  cite  an  authority  to  prove  it;  but  an  attempt  is 
made  to  make  the  case  otherwise.  It  is  alleged  in  the 
answer,  that  there  was  a  "clear  understanding"  that 
the  complainants  were  to  look  to  Archibald  Row- 
land for  the  title;  bat  where  is  the  proof  of  this  fact? 
Remember  it  is  admitted  Garman  sold  the  complain- 
ants the  land,  and  that  they  bought  of  him,  and  this 
"clear  understanding"  is  alleged  by  way  of,  and  is 
strictly  matter  of  avoidance.  Wherer  I  respectfully 
ask,  is  the  competent  proof  of  this  allegation?  There 
is  none.  Surely  a  contract  by  parol,  would  not  bind 
us.  One  who  is  bound  to  convey  lanc^  cannot  resist 
the  demand  for  title;  nor  can  he  insist  on  the  consider- 
ation, when  he  cannot  convey,  by  alleging  a  parol 
contract,  that  the  purchaser  had  agreed  by  parol,  to 
look  to  another  for  the  title,  and  certainly  he  could 
much  less  prove  such  a  written  contract  by  parol  evi- 
dence. The  case  of  Oldham  vs.  Woods,  3  Monroe, 
48,  where  specific  performance  or  a  recision  was  the 
question,  the  court  decided  that  an  incumbrance  of 
the  land  could  not  be  proved  without  producing  the 
deed  of  mortgage;  but  here  the  defendant  does  not 
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even  allege,  that  either  he  or  the  complainants  held  Hord 
anj   written  obligation  on  Archibald  Rowland,  for  a  gODL^ 
conveyance.     And  if  he  had,  the  existence  of  the  paper 


is   not  proved.     The   objection  then,  is  to  both   the  Petition  for  a 
validity  and  competency  of  the  proof  offered  to  estab-  reheariDS* 
lish  the  alleged  agreement,  that  we  were   to  look  to 
Archibald    Rowland  to  fulfil  the  agreement  we  had 
made  for  the  land.     It  does  therefore  seem  to  me  the 
case  was  for  the  complainants  on  the  merits;  and  it  is 
important  for  them,  that  the  present  opinion  shall  not 
stand,  because  when  they  bring  us  their  new  bill,  they 
will  be  met  by  it;  and  certainly  barred,  if  the  circuit » 
judge  regards  it  as  authority,  as  he  certainly  would 
do.     If  I  am  right  in  supposing  no  valid  contract   is 

E roved,  that  the  complainants  were  to  look  to  Archi* 
aid  Rowland   for  the  title,  he  certainly  was  not  a 
necessary  party. 

Monroe,  for  defendants  in  error. 

The  petition  for  a  re-hearing,  overruled. 


Hard  vs.  Bodley.  ££££, 

Appeal  from  the  Mason  Circuit;  W.  P.  Roper,  Judge.  Case  25. 

Ejectment.     Occupant  law.     Commissioners*     Habere 
facias  -possessionem.     Restitution* 

Judge  Robketsotv  delivered  the  opinion  of  the  Court.  February  8. 

Bodley  having  failed,  for  nine  months,  to  When  occu- 
have  improvements,  &c.  valued,  under  an  order  made  pan^ater 
for  his  benefit,  and  at  his  instance,  appointing  commis-  oJiMJoneM*" 
sionersinan  ejectment,  in  which  Hord  had  recovered  appointed, 
judgment  against  him,  the  court  on  Hords  Motion,  fa"*  f°r  nine 
after  serving  a  rule  on  Bodley  to  shew  cause,  set  aside  "^  them  to 
the  order  for  commissioners,  and    ordered  a  habere  act;  the  court 
facias  to  issue  in  favor  of  Hord.     Bodley  appealed  *iM  8C* a8We 
from  this  decision,  but  the  appeal  being  afterwards  ^^nt'  np" 
dismissed,  because  the  record  was  not  filed  in  time,  them,  and 
Hord  presented  a  certificate  of  that  fact,  and  there-  *™nt  in  tne 
fore,  having  obtained  another  order  for  a  habere  facias  ^aYra'ant  a 
was  put  into  possession  on  the  i  6th  of  November,  1825.  writ  of  pot- 
On  the  28th  of  November,  1825,  Bodley    obtained  a  eeuion. 
supersedeas,  and  thereupon  moved  the  court  to  quash 
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Sauce 
vs. 

BURDET,  &C. 

Qua* re.  Whe- 
ther superse- 
deas obtained 
aft  *r  writ  of 
po**etsion 
executed,  au- 
thorises resti- 
tution? 


There  having 
been  do  error 
in  the  pro- 
ceeding*, by 
which  Hord 
whs  pot  iu 
possession, 
awarding  the 
writ  of  resti- 
tution wat 
wrong. 


the  habere  facias,  and  restore  him  the  possession. 
The  court  sustained  his  motion,  and  ordered  restitu- 
tution.  From  this  decision  Hord  appealed.  And  the 
only  question  for  our  decision,  is,  whether  the  last 
opinion  of  the  court  below  was  erroneous  or  not. 

Whether  in  such  a  case,  after  a  judgment  at  law  has 
been  regularly  carried  into  complete  eflect,  by  proper 
process,  a  supersedeas  from  this  court  can,  by  relation, 
affect  what  had  been  done,  need  not  be  decided  now. 

The  decision  of  the  inferior  court  setting  aside  the 
order  for  commissioners,  has  been  affirmed  by  this 
court.  Hord  we  presume,  is  yet  in  possession,  and  the 
only  consequence  of  a  decision  in  this  case  will  be  the 

costs. 

Whether  the  supersedeas  could  operate  on  the 
habere  facias  after  its  execution,  or  not,  (ard  we  are 
inclined  to  the  opinion  that  it  could  not)  unless  connec- 
ted with  peculiar  circumstances;  still  as  the  circuit 
court  had  committed  no  error  in  awarding  the  writ, 
as  Bod  ley  alone  had  been  in  default,  and  as  in 
consequence  of  that  default,  Hord  had  been  legally 
put  into  possession,  the  order  of  restitution  was  im- 
proper. 

Judgment  reversed. 

Triplet^  for  appellant:  Hoggin^  for  appellee. 


ljj    SO 
96    843f 


Chancery. 
Case  26. 


February  3. 

Statement  of 
fact«,  orders 
of  Hoot,  & 
Hqnt  and 
M'lntosh,  in 
favor  of  Bur- 
det,  upon 
Brace. 


Bruce  vs.  Burdel,  &fc. 

Error  to  the  Jefferson  Circuit :  Hinrv  Pirtle,  Judge. 

Bill  in  equity  for  an  account.     Action  at  law.     Jurisdic- 
tion.    Acceptance.     Set  off.     Estoppel. 

Judge  Robertson  delivered  the  Of  inion  of  the  Court. 

Hunt  in  his  owu  right,  and  Hunt  and 
Mcintosh,  as  partners  in  trade  in  Boston,  had  consigned 
to  G.  W.  Bruce  a  commission  merchant  at  Louisville, a 
large  quantity  of  merchandise  for  sale  on  commission* 
When  part  had  been  sold,  and  an  unsettled  account 
current  existed  between  the  parties,  on  the  19th  of 
June  1822,  being  indebted  to  Samuel   Bmdct,  Hunt 
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drew  an  order  in  his  own  name,  and  Hunt  and  Mcln-  Brxtc* 
tosh  drew  jointly,  an  order  in  favor  of  Burdet  on  Burdkt.&c. 
Bruce,  requesting   him  to  account   with   Burdet  for  ■■.'..  ■[ 

the  goods  sold,  and  those  remaining  to  he  sold,  and  to 
pay  him  the  balance  due,  and  which  should  become 
due  for  the  sales. 

On  the  6th  of  July,  1822,  the  orders  being  presented,  Brace's  writ- 
Bruce 'accepted    them,    and   agreed  in   writing,  in  tenaccep- 
relation  to  each  as  follows:  "I  agree  to  account  with  JjJJ^JJJJ1  to 
"the    said    Samuel     Burdet,  and   to  pay   to  him  or  account  with 
"order,  any  balance  which  may  eventually   be  due  on  Burdet. 
"settling  my   concerns   and   accounts,  with  the  said 
"Mcintosh  and  Hunt." 

Shortly  afterwards,  the  accounts  on  Bruce's  books  The  aocount* 
were   transferred  to  Burdet,  and  kept  in  his  name,  j"  Bruce>« 
Bruce  failing  in  1823,  on   the  application  of  Burdet,  SwStojSutu 
through  his  authorized  agent,  to  render  an  account  or  det.  - 
pav  over  to  him  any  balance  which  was  due,  Burdet,  -  . 

in  October,  1823, brought  his  bill  in  chancery,  setting  ^oSntland 
out  the  foregoing  facts,  charging  Bruce   with  being  Burdet  filet 
largely  in  his  debt,  and  praying  for  an  account,  and  a  bit  bill, 
decree  for  whatever  might  be  ascertained  to  be  due. 
Bruce  and  Hunt,  and  Mcintosh  were  made  defendants. 

In  March,  1823,  Bruce  brought  an  action  of  tres-  Bruee'i  jod£- 
pa6S  on  the  case  against  Hunt  and  Mcintosh,  alleging  JJ^j  h^, 
that  they  had  failed  to  supply  him  with  as  many  goods 
as  they  had  promised  to  consign  to  him,  whereby  he 
had  sustained  great  damage ;  and  the  case  having  been 
transferred  to  the  federal  court,  a  judgment  was  rent 
dered  against  Hunt  atone  in  Bruce's  favor  by  default, 
for  $2,000  damages^  November,  1823. 

In  his  answer,  Bruce,  among  other  things,  insists  on  a  Annwerfinrittf 
set  off  of  this    Judgment  against  Hunt ,  and  admits  the  upon  a  tetaff. 
•ale  of  all  the  goods,  and  a  balance  thereon  in  his  bands 
unaccounted  for. 

The  circuit  court  decreed  in  favor  of  Burdet,  the  Deereeofthe 
amount  acknowledged  by  Bruce  to  be  in  his  hands.  cirouil  C00ft- 
To  reverse  which  the  case  is  brought  in  this  court. 

Although  various  errors  are  assigned,  yet  it  becomes  Eirort  aitigo- 
oecest&ry  that  we  shall  decide  only  two  of  them.  #d»  «*»""«*• 
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Bruce 

Ti. 

BURDET,  &©« 


Bill  in  chan- 
cery, for  an 
account; 
tbe  proper 
and  most  ad- 
equate reme- 
dy.   The 
common  law 
action  obto- 
lete. 


No  error  to 
unite  tw)  ac- 
ceptances in 
the  tame  bill, 
both  being  by 
the  §ame  per- 
son, and  for 
the  benefit  of 
the  person. 

Brace'i  a- 
greement  to 
account  with 
Burdet,  pre- 
cludes all 
claim  to  set 
off  any  de- 
mand be 
mi^ht  have 
agninst  Hunt, 
or  M'lntosh 
and  Hunt. 

The  words 
"concerns"  k 
"accounts" 
are  mercan- 
tile and  tech- 
nical.   Their 
application. 


These  are,  1st.  Whether  the  court  had  jurisdiction, 
and  whether  the  suit  was  properly  brought?  2d. 
Whether  Bruce  was  entitled  to  his  set  off? 

The  suit  was  properly  brought  in  the  name  of  Bur- 
det, because  the  written  agreement  of  Bruce,  vested 
in  him  the  sole  right  to  the  balance  on  settlement. 
And  the  suit  was  well  conceived.  A  common  law  suit 
for  an  account,  may  be  maintained ;  but  this  remedy  is 
almost  abolished  by  disuetude.  The  chancellor  by 
modern  practice,  takes  almost  exclusive  cognizance  of 
such  cases;  and  he  is  certainly  more  competent  to  a 
full  and  just  settlement  of  unsettled  accounts  current, 
than  the  common  law  judge  can  be.  There  is  no  doubt 
he  had  jurisdiction  in  this  case. 

Nor  can  we  see  any  objection  to  the  joinder  of  these 
two  acceptances, in  the  same  bill;  they  were  both  for 
the  benefit  of  the  complainant,  and  were  in  considera- 
tion of  the  sales  of  goods  by  Bruce,  and  were  both 
between  the  same,  and  no  other  parties.  And  there- 
forego  prevent  a  multiplicity  of  suits,  it  was  not  only 
allowable,  but  peculiarly  proper  to  unite  the  whole  in 
the  same  bill. 

We  concur  with  the  inferior  court  in  its  refusal  to 
allow  the  set  off. 

The  agreements  of  Bruce  to  account  to  Burdet, 
taken  in  connexion  with  the  orders  drawn  on  him,  in 
favor  of  Burdet,  can  be  fairly  interpreted  to  mean 
only,  that  he  would  account  to  Buidet  for  the  goods 
sold,  and  virtually  for  all  that  should  be  sold,  and  pay 
him  whatever  balance  might  be  due  for  their  sale. 

The.  words  "concenrs"  and  "accounts"  are  mercan- 
tile terms,  and  have  an  appropriate  technical  import. 
The  subject  matter,  in  this  case,  in  reference  to  which 
they  are  used,  was  the  merchandize  on  consignment, 
and  they  mean  in  this  instance,  nothing  more  nor  less, 
than  the  ordinary  incidents  to  a  sale  of  consigned  goods. 
They  should  not  be  perverted  so  as  to  include  any 
other  right  or  interest,  or  duty,  than  such  as  are  inci- 
dental to  the  sale  on  commission  of  the  goods,  in  rela- 
tion to  which,  the  orders  were  drawn  and  accepted. 

They  cannot  comprehend  any  other  contract,  or  any 
other  claim  of  liability  existing  or  consequential,  cer 
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tain  or  contingent,  between  Bruce,  and  the  consignors,  B»u« 
unknown    to  Burdet,  and    not   referred   to,  in  the  burbbt,  Ac. 

orders.   The  acceptances  correspond  with  the  orders, ' 

and  when  connected   with  them,  as  they   should  be,  Th«  effect 
leav*  little  or  no  room  for  doubt  about  the  effect,  and  b™"w 
intent  of   Bruces    engagements'  to    Burdet.      That  gagementa. 
Bruce  himself  gave  the  same  construction  to  his  en- 
gagements, as  that  given  by  this  court,  is  evinced  by 
the  transference  of  the  current  account  to  Burdet. 

The  claim  of  Bruce,  on  which  his  judgment  was  Character  of 
obtained  against  Hunt,  was  of  an  extraordinary  char-  the  judgment 
acter.     It  was  unliquidated,  at  the  date  of  his  written  *^8tted  to' 
promises  to  account  to  Burdet.     Suit  had   not  been  be  set  off. 
brought  on  it.    Judgment  was  not  obtained  until  more 
than  a  month  after  fiurdet's   bill  was  6 led.     By  assu- 
ming to  pay  to  Burdet,  the  net  balance  which  should 
be  due  for  the  sale  of  the  goods,  if  we   have   not  mis- 
construed the  effect  and  extent  of  his  contracts,  he  is 
estopped  from  setting  off  against   Burdet  any  equity 
which  he  might  have  had,  however  clear  and   well 
ascertained,  against  Hunt  and  Mcintosh.     The  author- 
ities on  this  point  are  very  numerous;  but  the  follow- 
ing only  need  be   cited:  Litts.   Se'ct.  Ca.  471;  Har. 
427;  ib.  432;    Printed  Decisions,  375;  ib.    224-5;  1 
Washg'n.  299,  389. 

But  it  is  material  to  notice,  in  addition  to   this  If  the  con- 
view  of  the  subject,  that  Bruce,  in  his  answer,  states,  M*"|f  jfbe 
that  he  owed  nothing  for  goods  sold  at  the  time   he  fow  en  com- 
made  his  assumptions  to  Burdet;  that  the  balance  un-  misnoo, un- 
accounted for  when  the  bill  was  filed,  was  for  goods  l]eptftke  t° 
sold  after  his  contracts  with  Burdet,  and  that  his  claim  the°poceed*, 
to  damages  against  Hunt  and  Mcintosh,  was  for  their  and  pay  any 
failure  in  the  fall  of  1822,  and  Winter  1823,  to  furnish  *£.,a.nce  to  a 
him  with   goods   to  sell  according  to   their  contract,  in"  ■Jlt'bS^* 
made  on  the        day  of  1822;  the  latter  fact  is  tween  iuch 

shewn  by  the  declaration  exhibited.    When  these  facts  p«"<jn  »*"* 
are  presented,  all  semblance  of  any  equitable  right  to  °™  cJnsfgnee 
set  off  vanishes.  can  set  up 

Burdet  was  certainly  not  responsible  for  any  delin-  betwec/him- 
quency  on  the  part  of  Hunt  and  Mcintosh,  which  might  »flf  and  con- 
take  place  after  Brure's  written  promises  to  account  ti*°?^,  ft 
to  him  for  the  sale  of  the  goods  on  hand.    Especially  ailompjit" 
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VI. 

Woodford. 


Fismaos&o  al  it  does  not  appear  that  the  contract  alleged  to  have 
been  violated  by  Hunt  &co.  was  made  before  the  ac- 
ceptances to  Burdet.  And  if  Hunt  and  Mcintosh 
became  responsible,  it  was  after  all  their  right  to  the 
proceeds  of  sales  had  been  transferred  for  a  valuable 
consideration  to  another.  The  oiders  were  drawn  for  an 
account  for  salts  of  goods  which  had  been  consigner!,  before 
the  1 9/A>  of  June,  1 822,  and  they  are  so  accepted.  The 
judgment  is  for  the  failure  to  consign  goods  in  the  fall  of 
1822,  and  winter  of  *1 823.. 

The  bill  and  answer  are  alone  sufficient  to  maintain 
the  decree  on  the  two  points  noticed:  and  conse- 
quently, the  other  subordinate  points,  need  not  be 
touched ;  for  admitting  that  as  to  them,  the  court  erred* 
still  those  errors  cannot  affect  the  decree* 

Decree  affirmed  with  costs  and  damages* 

Denny  and  Mayes,  for  plaintiff;  Crittenden,  for  defen- 
dant. 


Decree. 


OvAircmr.  Fishback,  £?c.  vs.  Woodford. 

Gate  17.  Error  to  the  Clarke  Circuit ;  George  Shannon,  Judge. 

Parol  evidence.  Written  instrument.  Fraud.  Mistake. 
Depreciated  bank  paper.  Sale  at  auction.  Currency. 
Dollars. 

February  4.     Judge  Robebtbon  delivered  the  opinion  of  the  Court.1 

The  appellants,  as  administrators  of 
Jacob  Fishback,  deceased,  sold  at  auction,  the  personal 
estate  of  the  decedent,  in  October,  1821,  and  among 
others  who  purchased  at  the  sale,  the  appellee  bought 
property  to  the  amount  of  $101  12  1-2,  and  executed 
his  note  with  security,  at  twelve-  months  credit,  for 
one  hundred  and  one  dollars  twelve  and  a  half  cents* 


Statement  of 
the  case. 


Complain- 
ant's bill 
charges  sale 
bj  adm'r  of 
intestate's 
estate,  to 
have  been  for 
cem'th's 
bunk  paper; 
bat  note  "in- 
*d?ertantljr" 
executed  for 
dollars. 


Judgment  being  obtained  on  this  note,  against  the 
appellee,  he  filed  his  bill  in  chancery  for  an  injunction 
and  final  relief ;  charging,  that  the  sale  was  for  com* 
monwealth's  pfeper,  or  the  common  currency  of  the 
state;  that  this  was  the  general  understanding  of  the 
purchasers  and  others,  at  the  sale,  was  announced  as 
one  of  the  terms  by  the  crier,  and  frequently  repeated 
during  the  sale,  by  the  administrators;  that  the  pro- 
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pertjr  which  he  purchased  at  the  Bale,  was  high,  even  Fishback&c 
in  bank  paper,  which  was  the  only  medium  then  in  Woodford. 

general  circulation,  and  that  the  note  was  uinadver- 1* 

tantly"  drawn  for  dollars. 

The  answer  admits,  that  the  administrators  received  DePs  answer 
paper  of  some  other  purchasers,  on  the  day  of  sale,  denies  the    . 
and  of  others,  when  their  notes  became  due,  at  the  bUVfor  pa- 
rate  of  exchange  at  the  time  of  sale;  but  denies  that  per,  or  that 
the  sale  was  for  paper,  or  that  there  was  any  mistake,  the  note  was 
or  inadvertance  in  the  drawing  or  execution  of  the  e°  ecoted*11"7 
note. 

Many  depositions  were  taken,  exhibiting  some  con-  Examination 
trariety  of  facts  and  opinions:  but  there  is  a  decisive  of  the  deposi- 
preponderance  in  numbers,  as  well  as  in  the  intrinsic  J^J^of  the" 
probabilities  attested,  in  favor  of  the  allegation,  that  it  bill, 
was  the  general  understanding,  that  the  property  was 
Belling  for  current  paper.    Many  witnesses  swear,  that 
the  crier  stated  publicly  during  the  sales,  that  they 
were  for  the  common  currency,  but  that  gold  or  silver 
would  not   be   refused.     Others,  on  the  same  side,  • 

swear,  that  the  administrators  said,  during  the  sale, 
that  it  was  not  for  specie,  bat  for  the  common  cur- 
rency. This,  however,  is  not  proved  to  have  been 
published  generally. 

For  the  administrators,  sundry  persons,  who  were  Testimony  in 
at  the  sale,  swear,  that  they  heard  no  suggestion  from  support  of  the 
any  person,  that   the  sale  was  for  paper;  that  they  an,wer* 
heard  the  administrators  reply  to  inquiries  made  on 
that  subject,  by  individuals,  that  they  could  not  make 
any  agreement,  whjch  could  compel  them  to  receive 
depreciated  paper;  but  that  they  would  receive  what- 
ever would  pay  debts,  and  satisfy  the  distributees. 

These  are  the  prominent  facts  exhibited  in  the  tes- 
timony; other  subordinate  circumstances  are  proved, 
which  have  some  influence  on  the  principal  facts;  but 
it  is  useless  to  extend  this  opinion  by  recapitulating 
them. 

There  is  no  discrepancy  in  the  various  opposing  No  irrecon- 
depositions,  which  cannot  be  reconciled.     The  facts  cileable  dis- 
proved by  the  administrators,  are  chiefly  negative,  and  J^de^s!!1 
do  not  essentially  conflict  with  the  affirmative  facts  tioas, 
established  by  the  appellee.     An  analysis  vf  the  facts 
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The  Yiews  of 
the  adminis- 
trators. 


Fishback&c  contained  in  each  deposition,  would  clearly  shew,  that 
Woodford,    there  is  nothing  irreconcilable  in  the  testimony*     We 

L  are  well  convinced,  that  the  appellee,  and  a  large 

majority  of  the  persons  at  the  sale,  understood  that  it 
was  for  current  paper;  and  we  have  as  little  doubt,' 
that  this  understanding  was  authorized  by  the  crier 
and  administrators.  We  believe,  too,  that  the  admin* 
istrators  stated  to  many,  who  individually  applied  to 
them,  that  they  could  not  be  bound  to  receive  paper 
unconditionally.  And  from  all  the  circumstances,  we 
are  bound  to  believe,  that  the  administrators  were 
willing,  that  the  impression  should  be  made  on  the 
croud,  that  the  sale  was  for  paper,  to  enhance  the 
amount  of  sales;  and  perhaps  connived  at  suggestions 
by  the  crier  and  others,  which  had  a  delusive  effect; 
intending,  if  possible,  to  have  it  in  their  power,  either 
to  receive  the  paper,  or  to  coerce  specie  on  a  replevin* 
of  two  years:  and  we  believe,  that  this  was  the  under* 
standing  of  some  of  the  witnesses; 

The  circuit  court  perpetuated  the  injunction  for 
one  half  of  the  amount  of  the  note,  which  was  the 
ratio  of  depreciation,  when  the  note  became  due. 

This  decree  seems  to  accord  with  the  abstract  jus* 
tice  of  the  case.  But  general  principles  of  equity  and 
fixed  rules  of  law,  being  indispensable  to  the  whole- 
some administration  of  justice,  if  the  decree  cannot  be 
sustained,  without  relaxing  or  violating  some  of  them, 
it  must  be  reversed;  and  if  this  shall  be  the  case  here, 
we  shall  only  see  another  illustration  of  the  maxim, 
every  where  and  every  day  exemplified,  that  the 
general  good  is  secured,  at  the  expense  of  individual 
hardship. 

We  have  never  doubted,  that  parol  evidence  is  com* 
petent  to  prove  fraud  or  mistake,  in  the  execution  of 
any  written  contract.  We  are  only  surprised,  that  for 
years  past,  it  should  have  been  deemed  necessary  by 
court  or  lawyer,  to  employ  argument,  or  cite  authori- 
ties, to  prove  a  doctrine  so  well  and  so  long  established. 
The  case  of  Inskoe  vs-  Proctor,  contains  nothing  new. 
Its  principles  had  been  so  well  understood,  that  in  the 
previous  case  of  Baugh  vs.  Ramsey,  the  court  seem 
to  consider  them  too  plain,  to  need  the  support  of 
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Parol  e?i- 
dence  compe- 
tent to  prore 
fraud  or  mis- 
take, in  the 
execution  of 
any  written 
instrument. 
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reasons  or  cases*    We  know  of  no  case  in  modern  ju-  Fibhbace&c 
risprudence,  in  which  any  enlightened  chancellor  has  ^00^ORD 

refused  relief  against  a  writing,  in  the  execution  of  .  L 

which,  fraud  or  mistake  had  been  established.     But, 
must  not  the  fraud  or  mistake  be  alleged,  and  clearly 
proved?     Public  policy  and  private  security  require, 
that  on  appropriate  allegations  to  let  in  parol  proof, 
that  proof  should  be  very  strong  and  clearly  convin- 
cing- 
There  is  no  allegation  in  this  bill,  of  fraud  in  the  The  allega- 
procurement  of  the  note:  nor  is  any  mistake  in  itsexe-  tions  of  the 
cution,  distinctly  averred.     We  are  willing,  however,  *\,u  l**u&m 
to  allow,  that  by  the  expression  "inadvertantly  drawn," 
mistake  is  intended,  and  may  be  understood.     But  the  Tbe  fraud  or 
mistake  or  the  fraud,  must  be  in  the  execution  of  the  ?".*BJ?  ma,t. 
note.     It  is  not  proved,  that  the  language  or  import  of  cutjon  0f  the 
the  note,  was  not  well  understood;  or  that  either  was  instrument, 
different  from  what  was  intended  by  the  parties,  when  for  Paro1 
it  was  written  and  signed.    Proving  the  consideration,  tra<?ict  the°n" 
as  is  satisfactorily  done  in  this  case,  might  conduce  terms  of  it,  or 
very  forcibly  to  confirm  slight  circumstances,  tending  va|7  its  »tipu- 
only  remotely,  to  the  establishment  of  fraud  or  mistake,  latIona' 
and   which  circumstances,  without  some   subsidiary  Proof  of  pa- 
fact,  would  be  clearly  insufficient.     But  evidence  of  a  perconside- 
paper  consideration,  however  clear  and  conclusive,  does  "{J^Jj  £[ 
not  per  se  prove  a  mistake  or  a  fraud,  in  the  execution  of  dollars, 
the  note  given  on  that  consideration,  for  dollars  or  does  not  per 
money.     There  must  be  some  substantive  fact  estab-  JJj^J^" 
lished,  independent  of  the  consideration,  before  the  rraud. 
chancellor  can  set  aside  or  modify  the  legal  import  or 
effect  of  a  solemn  written  contract.     If  an  obligor  . 

understands  the  language  and  effect  of  a  note  when  ne  deno^to  alter" 
signs  it,  and  executes  it  willingly,  and  without  being  or  modify  the 
seduced  by  the  fraud  of  the  obligee,  he  ought  not  to  terms  of  a 
be,  he  never  is,  permitted  to  dispute  or  deny  its  obli-  JJu^entT 
gation,  according  to  its  rational  and  legal  construction,  it  is  necessa- 
In  such  a  case,  there  is  no  fraud,  and  certainly  no  mis-  rytoe»tabli«h 
take;  and  parol  evidence  cannot  resist,  alter  or  control  J^pendent'o'f 
the  writing,  which  is  the  highest  evidence  of  the  con-  theoonside- 
tract.  ration,  estab- 

H*bin£  fraud 
In  this  case,  the  subscribing  witness  has  not  proved,  or  mistake, 
that  the  note  was  not  drawn  as  it  was  directed  to  be 
drawn j  or  that  it  was  not  understood  as  drawn;  or 
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FlSHBAOK&C 
VS. 

Woodford. 

No  proof  io 
this  ca«e  of  a 
mistake  or' 
fraod,  except 
what  is  deri- 
ved from  the 
terms  of  the 
sale,  and  the 
consideration 
of  the  note, 
which  are  not 
deemed  suffi- 
cient to  ex- 
onerate the 
obligor,  from 
the  legal  ef- 
fect of  hit 
written  stipu- 
lation, to  pay 
"dollars." 


Decree  re- 
versed, and 
cause  reman- 
ded. 


that  there  was  any  expectation  when  it  was  signed* 
that  the  word  dollars,  without  the  adjunct  "in  specie" 
or  "commonwealth  paper,"  would  mean  paper.  There 
is  no  proof  whatever,  of  any  mistake,  in  the  execution 
of  the  note,  except  what  is  furnished  by  evidence  of  the 
consideration.  It  is  not  proved,  that  the  word  »'dol- 
lars,"  at  the  date  of  the  note,  was  understood  by  the 
people  generally,  or  by  the  contracting  parties,  to 
mean  paper  or  specie  dollars,  indifferently;  so  as  to 
shew,  by  proving  this  equivocal  popular  import  of  the 
word,  when  used  in  contracts  at  a  particular  period, 
and  in  a  particular  place,  that  it  did  not  necessarily 
mean,  when  inserted  in  a  note,  specie  dollars;  and 
that,  therefore,  proving  by  parol  evidence  clearly,  that 
the  consideration  was  paper,  might  not  contradict  or 
detract  from  the  note.  Nor  has  it  been  proved,  that 
at  the  date  of  the  note,  when  contracts  were  made  for 
specie,  they  were  literally  so  expressed:  nor,  indeed, 
has  any  circumstance  in  aid  of  Ihc  relief  sought,  been 
attempted  to  be  proved,  except  that  the  sale  was  for 
paper.  To  what  extent  other  proof  might  operate, 
we  cannot  judicially  predetermine;  it  is  enough,  that 
it  is  wanting  in  this  case. 

Cases  like  this,  are  seldom,  if  ever,  skilfully  prepa- 
red; and  are  generally  lost  for  want  of  proper  prepare* 
tion.  It  would  not  often  happen,  that  specie  could  be 
coerced  on  a  note  founded  on  a  paper  consideration,  if 
all  the  facts  which  might  be  averred  and  proved,  were 
properly  presented.  But  we  must  decide  on  «? ases,  at 
they  appear  on  the  record  before  us;  and  in  doing  6o, 
we  must  adhere  to  general  and  fundamental  princi- 
ples, on  the  inflexible  application  of  which,  depend  the 
rights  of  the  people.  We  must  decide  the  law,  as  we 
understand  it;  and  by  applying  this  test  to  the  case 
before  us,  we  are  constrained  to  reverse  the  decree  of 
the  inferior  court,  and  remand  the  case  for  a  final  de- 
cree, dissolving  the  injunction,  and  dismissing  the  bill. 

Hanson)  for  plaintiff;  Depao  and  Barry)  for  defen- 
dant* 


Digitized 


by  Google 


FEBRUARY,  1829.  80 

PETITION  FOR  A  RE-HEARING.  FlSMACK&C 

vt. 

Messrs.  Barry  and  Depew,  presented  a  petition  for  a  re*  Woo*r«ti>. 

**■?**•  p^r^ 

This  court  seem  to  predicate  their  opinion  in  this 
ease,  upon  the  ground,  that  the  allegations  of  the  bill 
are  not  sufficient  to  open  the  door  fdt  the  admission  of 
the  parol  proof  exhibited  by  Woodford. 

The  bill  states,  that  the  plaintiffs  in  error,  as  the 
administrators  of  Jacob  Fishback,  deceased,  sold  at 
auction,  the  personal  estate  of  the  decedent,  in  Octo- 
ber, 1821 ;  that  the  defendant  in  error  purchased  pro- 
Eerty  at  the  sale,  to  the  amount  of  $101  121,  for  which 
e  executed  his  note  with  security,  at  a  credit  of  twelve 
months;  that  before  he  bid  for  the  property,  he  under- 
stood from  one  of  the  administrators,  and  the  public 
declarations  of  the  crier,  that  the  property  was  to  be 
sold  for  commonwealth's  bank  paper;  in  consequence 
of  which,  he  bid  the  highest  paper  prices  for  the  pro- 
perty he  bought;  that  at  the  time  or  the  sale  common- 
wealth paper  was  at  a  depreciation  of  50  per  cent, 
and  100  when  the  note  became  due;  that  his  note  was 
executed  '•inadvertently"  for  dollars,  without  specifying 
tbat  it  was  for  commonwealth's  paperf  that  Jesse  Fish? 
r  back,  one  of  the  administrators,  knew  that  he  under- 
stood the  sale  to  be  for  bank  paper,  and  if  such  were 
not  the  terms  of  the  sale,  he  wrongfully  permitted  him 
to  labor  under  the  mistake;  that  the  administrator* 
had  recovered  judgment  at  law  for  $101  12*,  the 
amount  of  the  notes,  and  were  thveatning  to  coerce 
from  him  the  amount  thereof  in  silver. 

The  administrators',  in  their  answer,  admit,  that  the 
note  was  given  for  the  property  which  defendant  pur- 
chased at  their  sale;  that  they  had  obtained  judgment 
at  law  for  the  amount  of  the  note,  and  wished  to  coerce 
payment  in  silver;  that  commonwealth's  paper  was  at 
the  depreciation  alleged ;  but  they  deny,  that  -the  sale 
was  for  commonwealth's  paper,  or  that  the  crier  or 
either  of  the  administrators,  made  such  representa- 
tions to  the  defendant. .  They  allege  that  the  property 
sold  for  a  fair  price  in  silver;  that  they  took  the  note 
for  dollars,  by  which  they  meant  dollars  of  the  current 
coin  of  the  United  States,  and  that  the  note  was 
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Fibhback&c  drawn  and  executed,  according  to  the  contract  of  Bale, 

WooDroRD.    an<*  *he  inten^<>n  of  the  parties. 

Jj~. — 7"~      The  bill  and  answer,  substantially  present  to  the 

reheating/  *  consideration  of  the  chancellor,  the  question  whether 
the  plaintiffs  in  error  had  or  had  not,  through  fraud 
or  mistake,  obtained  from  the  defendant  in  error,  a 
note  materially  different  from  the  contract  between 
the  parties,  or  a  note  for  double  the  amount  he  was  to 
pay  by  his  agreement  This  is  all  that  is  required, 
according  to  the  opinions  of  the  most  enlightened 
chancellors  of  England,  or  this  country. 

In  Simpson  vs.  Vaughn,  2  Atkins,  32,  the  bill 
charges,  "that  the  bond,  which  was  intended  to  be  a 
joint  and  sevtral  one,  was  filled  up  by  Baker,  one  of 
the  obligors;  that,  omitting  "severally  bound,9'  was 
done  by  him  fraudulently^  or  through  ignorance  and 
mistake"  and  that  it  should  be  decreed  a  joint  and 
several  bond,  according  to  the  intention  of  the  parties. 
Lord  Hardwicke  heard  parol  proof  and  granted  relief. 

Joynes  vs.  Statham,  3  Atkins,  388,  was  a  bill  for  the 
specific  execution  of  a  lease*  The  defendant  insisted 
in  bis  answer,  that  it  ought  to  have  been  inserted  in 
the  agreement,  lhat  the  tenant  should  pay  the  rent 
clear  of  taxes;  that  the  plaintiff,  having  written  the 
agreement  himself,  had  omitted  to  insert  that  provision, 
and  offered  parol  proof,  to  shew  that  this  was  part  of 
the  agreement.  Lord  Hardwicke  received  the  evi- 
dence, and  refused  a  decree  for  specific  execution* 

In  South  Sea  company  vs.  D'Oliff,  cited  in  Pitcairn 
vsi  Ogbourne,  2  Ves.  Sen.  377,  Sir  John  Strange  says: 
"The  company,  by  agreement,  was  not  bound  to 
answer  for  any  irregularity  by  supercargoes,  unless 
information  was  given  in  two  months  after  return  home. 
The  instrument  was  not  drawn  up  until  on  board  the 
ship,  and  in  a  great  hurry,  and  executed  there  by  the 
party,  who,  when  he  got  out  to  sea  and  read  it  over, 
found  it  was  six  months  instead  of  two,  and  brought 
his  bill  to  be  relieved  against  the  variation  in  the  in- 
strument. Lord  King  admitted  parol  proof,  on  the 
ground,  that  it  would  be  a  fraud  in  the  party,  to  avail 
himself  of  the  variance  between  the  agreement  and  the 
writing,  declaring  that  parol  proof  must  be  admitted, 
to  shew  the  variation  between  the  writing  and  the 
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true  agreement;  "otherwise,  if  it  ceuld  be  gbt  into  Fmhbac**c 
black  and  white,  tlfcere  would  be  no  relief."  WooDFoan. 

In  Washburn  vs.  Merrills,  1  Day's  Rep.  139,  the  — — -— 
bill  states,  that  the  complainant,  being  tndebted  to  the  ESSi,  * 
defendant  in  the  sum  of  £162  15*.,  executed  his  note 
therefor,  to  him;  and  also,  a  deed  for  fifty  acres  of 
land,  as  collateral  security;  that  this  deed  was  intend- 
ed as  a  mortgage,  but  through  mistake  and  accident, 
was  drawn  and  executed  as  an  absolute  deed;  that 
the  mistake  was  not  discovered  until  some  time  after 
the  deed  was  delivered,  and  prayed  that  the  complain- 
ant might  be  allowed  to  redeem,  upon  payment  of  the 
debt  and  interest.  Parol  proof  was  admitted,  to  shew 
that  it  was  a  mortgage,  as  intended  by  the  parties, 
and  a  decree  permitting  redemption  upon  paying  the 
£t62  15s.,  with  interest. 

In  the  case  of  Gillespie  vs.  Moon,  2  Johnson's  Chan- 
cery Cases*  586,  which  was  a  bill  brought  to  correct  a 
mistake  in  a  deed  or  250  acres  of  land,  to  obtain  a  re- 
conveyance and  possession  of  fifty  acres,  and  an  account 
for  the  rents  and  profits  thereof,  the  only  allegation  of 
fraud  or  mistake,  is  stated  by  Chancellor  Kent,  in  the 
following  language:  "That  the  description  and  bounds 
in  the  deed  to  the  defendant,  were  copied  literally 
from  the  description  in  the  former  deed,  except  as  to 
the  number  of  acres,  and  through  mistake  or  fraud, 
was  made  to  comprise  within  the  bounds,  the  whole 
250  acres  conveyed  to  Mrs.  Mann,  and  including  the 
fifty  acres  leased  to  Cable,  and  which  were  not  in- 
tended to  be  included."  Most  of  the  material  alle- 
gations of  the  bill  were  denied  in  answer.  Parol 
evidence  was  offered,  to  shew  the  variance  between 
the  deed  and  the  agreement  of  the  parties,  under  the 
head  of  mistake.  Its  admission  was  zealously  opposed 
by  counsel,  who  cited  many  authorities  in  support  of 
the  position  they  assumed.  But  Chancellor  Kent, 
after  an  able  review  of  all  the  cases  in  the  English 
Chancery,  admitted  the  parol,  proof,  and  granted  the 
relief. 

In  Gartin  and  wife  vs.  Chandler,  2  Bibb,  240,  the 
bill  alleged,  that  the  drawer  of  the  note  made  a  mis- 
take in  the  manner  of  writing  ft.  By  virtue  of  this 
allegation,  as  to  the  mistake,  the  court  of  appeals  ad- 
mitted the  parol  proof;  but  refused  relief,  because  the 


Digitized 


by  Google 


»  J.  J.  MARSHALL'S  REPORTS. 

FitvBJicK  &c  evidence  was  oof  sufficient  to  overcome  the  denial  in 
WoobVoed.    the  answer. 


In  the  case  of  Inskoe  vs.  Proctor,  decided  at  the 
«  *!£J**  *  fa"  term*  18 -7> the  bUl  charges,  that  the  contract  wa» 
f'  for  the  sale  of  a  tract  of  land  at  $600,  to  he  paid  m 
paper  of  t!ie  bank  of  the  commonwealth,  then  depre- 
ciated to  about  two  dollars  in  paper  for  one  in  silver; 
that  William  B.  Lerty  was  called  upon  to  draw  the 
writings,  and,  by  mistake  or  accident,  or  not  knowing 
that  it  was  necessary  to  insert  in  the  notes,  that  they 
were  payable  in  paper  of  the  bank  of  the  common- 
wealth, he  drew  them  for  dollars,  omitting  to  say  what 
kind  of  money*  This  is  the  only  allegation  in  the  bill, 
as  to  mistake,  at  the  execution  of  the  writings*  The 
answer  denies  most  of  the  material  allegations  in  the 
bill.  The  court  of  appeals  admitted  the  pa4&l  proof, 
and  granted  relief. 

\  None  of  the  many  eminent  chancellors,  who  have 
had  this  subject  under  consideration,  have  refused 
parol  evidence,  because  the  allegations  in  the  bill 
were  insufficient  The  questions,  which  they  have  so 
ably  and  learnedly  discussed,  are,  whether  the  parol 
proof  could  be  admitted  to  contradict  the  answer,  and 
was  sufficient  to  satisfy  the  mind  of  the  chancellor,  as 
to  the  existence  of  the  mistake,  or  rather,  variance,  by 
mistake  or  accident,  between  the  writing  and  the  true 
agreement  of  the  parties*  They  seem  to  have  been 
satisfied  with  the  allegations  of  the  bill,  in  all  cases 
where  the  variance  has  been  alleged  to  have  taken 
place,  through  mistake  and  accident,  or  through  fraud 
or  mistake* 

In  the  case  of  the  King  against  Home,  which  was 
a  writ  of  error  in  the  House  of  Lords,  to  a  judgment 
of  the  court  of  King's  Bench,  upon  an  information  for 
a  libel,  Lord  Chief  Justice  De  Gray,  delivered  to  the 
House  of  Lords,  the  unanimous  opinion  of  the  twelve 
Judges, in  the  following  language:  "The  charge  must 
contain  such  a  description  of  the  crime,  that  the  defen- 
dant may  know  what  crime  it  is,  which  he  is  called 
upon  to  answer;  that  the  jury  may  appear  to  be  war- 
ranted in  their  conclusion  of 'guilty'  or  *not  guilty,9 
upon  the  premises  delivered;  and  that  the  court  may 
see  such  a  definite  crime,  that  they  may  apply  the 
punishment  which  the  law  prescribes."    "Whatever 
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circumstances  are  accessary  to  constitute  the  crime  Fwuback  &c 
imputed,  must  be  set  out;  and  ail  beyond  are  surplus-  vtoodfo 
age."    His  Lordship  further  said:  "The  true  rule  to  __J!^!!L 
go  by,  is  laid  down  by  my  Lord  King,  in  the  case  of  Petition  for  a 
Ilex  vs.  Mathews,  which  is  this:  'That  the  court  and  ™-k«»"nfr 
jury  must  understand  the  record,  as  the  rest  of  man- 
kind do."* 

Let  the  record  in  this  case,  be  tested  by  these  prin- 
ciples, and  we  feel  confident,  that  this  court  will  say, 
it  contains  enough  to  justify  the  decree  of  the  court 
below.  •  The  record  clearly  shews,  that  the  plaintiff  in 
error,  obtained  from  the  defendant,  a  note  for  double 
the  amount  he  bad  agreed  to  give  for  t!ie  property,  by 
taking  his  note  for  dollars,  instead  of  bank  paper  dol- 
lars; and  that  the  note  was  procured  in  this  form,  by 
the  fraud  of  the  plaintiffs,  and  the  "inadvertence"  or 
mistake  of  the  defendant.  Take  the  bill  and  answer 
together,  and  no  other  construction  can  be  put  upon 
the  record,  by  chancellors,  lawyers,  or  "the  rest  of 
mankind."  Justice  and  policy,  equally  forbid  the 
establishment  of  a  rule,  which  will  confine  the  parties, 
in  their  allegations  and  proofs,  to  the  time  and  place 
of  executing  the  writings.  The  temple  of  chancery 
should  have  its  doors  wide  qpen,  for4he  admission  of 
proof,  to  shew  fraud  or  mistake.  It  is  not  material, 
whether  the  witnesses  were  in  the  room  where  the 
writings  were  executed,  or  in  an  adjoining  room,  or  in 
the  streets,  or  the  open  fields,  if  they  heard  the 
agreement,  or  the  admissions  of  either  party,  as  to  the 
terms  of  the  agreement,  their  evidence  should  be  re- 
ceived. The  only  enquiry  should  be,  whether  by  acci- 
dent, mistake  or  fraud,  there  is  a  substantial  variance,  % 
between  the  writing  and  the  agreement  of  the  parties. 

But  if  the  parties  are  to  be  confined  to  the  time 
and  place  of  the  execution  of  the  writings,  they 
will  be  denied  relief  in  ninety-nine  cases  out  of  one 
hundred*  It  will  be  vain  and  useless  for  them  to 
proceed,  under  the  direction  of  learned  and  experi- 
enced counsel.  Their  proof  cannot  correspond  with 
the  allegations  of  their  bill.  They  confided  in  the 
person  with  whom  they  contracted.  He  reduced  the 
contract  to  writing;  they  read  and  signed  it,  without 
the  interchange  of  a  word,  as  to  the  terms  of  the 
agreement. 
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Morgan  guch  a  doctrine  would  roll  back  the  whole  current 

Froth  and    °^  authorities  in  the  English  and  American  chancery, 

Needles,     from  the  time  of  Lord  Hardwicke  until  the  present 

period.    But  if  we  should  be  mistaken  in  their  view 

^hwiM?*  of  the  ca9e'  lt  i8  be,ieved  that  the  mandate  of  the 
court  is  incorrect.  This  court  should  have  sent  the 
case  back  to  the  court  below,  for  proper  parties,  &c. 
and  upon  failure  of  the. defendant  hi  error,  to  comply 
with  the  rule  of  the  court  below,  on  that  subject,  that 
his  bill  should  be  dismissed  without  prejudice.  See  3 
Bibb,  111,284:  4  Bibb,  26,  187,239,267-8,  257-8, 
£43-4;  1  Marshall,  556;  2 Marshall,  501-2;  5  Littell, 
18, 19,  34,.  42,  48  and  135. 

A  re-hearing  of  the  cause  is,  therefore,  respectfully 
asked  by  the  counsel,  for  the  defendant  in  error* 

Petition  for  a  re-hearing  overruled.. 


drbt.  Morgan  vs.  Froth  and  Needles. 

Case  28.  Error  to  the  general  court;  John  L.  Bridges,  Judge. 

General  court*     Jurisdiction.     Statute*     Interest. 
February  4.     Judge  Robertson,  delivered  the  opinion  of  the  Court. 

An  action  of  debt  was  brought  in  this 
Since  the  act  case,  in  the  general  court,  on  a  note  executed  in  Phil- 
gene^fl  court  wlelphia,  for  $\  10  56.  The  writ  issued  in  November, 
has  no  juris-  1825,  and  judgment  by  default,  was  rendered  by  the 
diction  for  a    court,  for  the  principal  and  six  per  cent  interest,  from 

So!""1  than  the  time  the  note  waa  PayabIe- 

»       There  is  manifest  error  in  this  judgment. 

Since  the  passage  of  the  act  of  assembly  of  January, 
It  i»  error  to     1825,  regulating  the  jurisdiction  of  the  general  court, 

«!!!»^!!?£ft-_  tbat  court  could  not  take   cognizance  of   this  suit. 

ment  lor  iote*    *••/••*  ■  ■   -^  i  •       .   .  n  .     .  „ 

rest  upon  a      And  if  it  could,  lt  erred  in  giving  judgment  for  interest 

note,execo-    without  proof,  ascertaining  the  rate  of  interest  in 

state1  un?ther  Pennsylvania,  because,  the  lex  loci  con trac tees  must 

less  the  rate    govern,  when  no  other  place  than  that  where  the 

of  interest  is   contract  is  made,  is  designated  for  its  execution. 


proved. 


Judgment,  therefore,  reversed  with  costs. 
Mayes*  for  plaintiff;  Combs*  for  defendant. 
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Hay  vs.  Arberry.  trespass. 

Error  to  the  Estill  circuit;  George  Shannon,  Judge.  Case  29. 

Trespass.      Local  action*      Jurisdiction*      Demurrer. 
Judgment  in  bar* 

Judge  Robertson  delivered  the  opinion  of  the  Court.  February  5. 

This  was  a  local  action,  brought  in  Es-  it  it  error  to 

till.     The  defendant  plead  by  attorney,  to  the  jurisdic-  render  judg- 

tion,  alleging  that  the  supposed  trespass  was  commit-  "wntrobar, 
'  ■  udod  overrul— 

ted  in  Perry  county;  a  demurrer  to  this  plea  being  ing  demurrer 

overruled,  the   court  gave  judgment  in  bar  ef  the  to  plea  to  the 
action.  jurisdiction. 

The  judgment  ought  not  to  have  been  in  bar,  and 
the  court  ought  to  have  offered  leave  to  reply  to  the 
plea. 

It  is,  therefore,  considered  by   the  court,  that  the  Mandate, 
judgment  of  the  circuit  court  be  reversed,  and  the  cause 
remanded  for  new  proceedings. 

Turner*,  for  plaintiff;  J*  Speedsmith*.  for  defendant. 


West  vs.  Patricks  Administrator.        d»t. 

Error  to  the  Madison  circuit ;  George  Shannon,  Judge.         Ca«e  30. 
Judgment..    Damages*    Interest. 

Judge  Robertson  delivered   the  opinion  of  the  Court.  February  5. 

West  brought  an  action  of  debt  on  a  jyot  error  fof 
judgment  he  had  obtained  against  the  intestate,  for  judgment  to 
damages,  and   by   the   default  of  the  administrator,  *>®'«ndered 
recovered  judgment  by  the  decision  of  the  court,  for  jo^^enTfor 
the  amount  of  his  original  judgment  and  costs.     He  damages, 
prosecutes  this  writ  of  error,   to  reverse  his   second  without  al- 
judgment,  because  the  court  did  not  give  him  interest.  £££*  in~ 
We  see  no  error  in  the  judgment,  as   the  first  judg- 
ment was  for  damages,  which  did  not  carry  interest; 
a  jury  might  have  given  or  refused   interest,  in  their 
discretion.     4  Bibb,  541.     Consequently,  for  exercis- 
ing that  discretion,  the  judgment  of  the  court  ought 
not  to  be  reversed. 

Judgment  affirmed. 
Turner,  for  plaintiff. 
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February  7. 

Statement  ef 
the  case. 
Verdict  far 
$500,  and 
judgment. 


Motion  Cor  a 
new  trial 
overruled. 


covenant.  Kirtley  vs.' Kirtley. 

Case  31.  Error  to  the  Barren  Circuit;  Benjamin  Mqkeoe,  Judge* 

Bond*    Evidence*    Affidavit*     Measure  of  damages. 
9  New  trial. 

Judge  Robertson,  delivered  the  opinion  of  the  Court. 

On  the  issue  of  "covenants  performed ;" 
the  defendant  In  error,  who  was  plaintiff  below,  recov- 
ered a  verdict  for  $500,  against  the  administrator  of 
the  covenantor  on  a  bond  given  in  1812,  for  the  con- 
veyance of  1 10  acres  of  land.  * 

Mo  consideration  is  stated  in  the  bond;  but  its 
penalty  is  $600. 

After  judgment  on  the  verdict,  the  defendant  moved 
for  a  new  trial;  because,  1st.  The  verdict,  was  for  an 
amount,  greater  than  the  evidence  justified.  2d.  He 
had  discovered,  after  the  jury  was  sworn,  by  scrutini- 
zing the  face  of  the  bond,  that  it  had  been  altered  by 
the  substitution  of  $600  for  $300  in  the  penal  part, 
which  was  unknown  to  him  before  the  jury  was  sworn, 
not  having  had  any  personal  knowledge  of  the  bond, 
nor  having  seen  it  until  a  few  moments.befbre  it  was 
too  late  to  file  an  additional  plea,  or  ask  for  a  continu- 
ance. *• 

In  support  of  this  2d  ground,  the  defendant  filed  hi8 
affidavit.  But  the  court  overruled  the  motion,  and 
this  writ  of  error  is  prosecuted  to  reverse  the  judg- 
ment. 

The  only  evidence  in  addition  to  the  bond,  were  the 
Evidence  in    statements  of  two  witnesses;  one  swore,  that  the  price 
support  of  the  given  for  the  land  was  $200  in  property,  and  that  the 
verdict.       -  value  of  the  land  at  the  time  of  the  sale  did  not  exceed 
$2  an  acre.     The  other  supposed  that  the  land  was 
worth  $2,  50cts;but  on  cross  examination  acknow- 
ledged that  he   was  not  more  than  fifteen  years  old 
at  the  date  of  the  contract,  and  bad  no  recollection  of 
any  sales  of  land  in  the  neighborhood. 

Whether  the  value  of  the  land  when   sold,  or  the 

The  eritction  Pr,ce  given  for  it  with  interest,  be  assumed   as  the  cri- 

of  damages,    tcrion  of  damages,  this  verdict  is  not  sustained  by  the 

testimony.     The  modern  doctrine   seems  to  be,  that 

the  vajueof  the  land  is  the  proper  test;  but  that  the 
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hest  evidence  of  that  value,,  is  the  price  given.     The  Suanuu. 
price  given  in  this  case  according  to  a  reasonable  con-  rta^8' 

st  ruction  of  the  testimony,  could  not  have  been  more 1 

than  $200  in  money.  Nor  had  the  jury  a  right  ration- 
ally to  infer  from  the  evidence*  that  the  value  of  the 
land  exceeded  $220. 

The  proof  of  the  value,  and  of  the  consideration*  In  ^!!*lfx 
nearly  correspond  and  fortify  the  conclusion,  that  the  wnen  a  new 
jury  ought  not  to  have  assumed  as  the  basis  of  their  trial  •boufd 
verdict  more  than  $220,  at  the  greatest  extent.  And  be  granted. 
in  a  case  ex  contractu,  when  the  evidence  preponder-  when  def*t 
ates  so  decisively  against  the  verdict,  as  it  does  In  this  discovert  an 
case,  a  new  trial  would  be  proper.  Indeed  there  is  no  alteration  on 
evidence  to  sustain  the  amount  of  the  verdict.  ^  fartru- 

The  2d  ground  also,  was  sufficient  to  authorize  a  ^"t^^od 
new  trial.     The  administrator  does  not  state  in  his  so'i*te  that 
affidavit,  that  he  can  prove  an  alteration  in  the  bond,  *e  can  nei- 
by  witnesses;  this  in   ordinary  cases  would  be  requi-  tber  plead  an 
red,  but  in  this,  it  ought  not   to  be;  he  could  not  be  piee% ^un- 
expected to  know  whether  he  could  prove  any  thing  move  a  con- 
by  witnesses  or  not,  as  he  made  the  discovery  of  the  tin««»<»iitii 
alteration  only  on  the  trial;  and  moreover,  he  may  be  fo^anew* 
able  to  establish  the  deed  by  inspection.     Indeed   he  trial, 
swears  this;  and  states,  that  on  a  new  trial,  he  would 
in  his  opinion,  be  able  to  sustain  the  plea  of  non  est  fac- 
tum. 

Under  all  the  peculiar  circumstances  of  the  case, 
the  affidavit  discloses  good  ground  for  a  new  trial. 

Judgment  reversed,  and  the  case  remanded  for  a  Judgment  & 
Dew  trial.  mandate. 

Mayes,  for  plaintiff;*  Monroe,  for  defendant. 


Sumrall  vs.  Ryan.  [  chancery. 

Error  to  the  Mason  circuit;  William  P.  Q&per,  Judge.         Caw  32. 

Practice  in  chancery. 

Jndf  e  Underwood  delirered  the  opinion  of  the  Court.  February  6. 

James  Ryan  made  a  contract  with  Sum-  Statement  of 
rail,  in  1819,  by  which  it  was  agreed,  that  Sumrall  [act*,  and  ad- 
should  advance  a  large  sum  to  Ryan,  to  enable  him  to  iu,tment  of 
Vol.  ly.  N 
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SUMRALL 

vs. 

Utah. 

the  account* 
between 
plaintiff*  and 
defendant. 


Surchase  produce  for  the  New  Orleans  market,  and 
Lyan,  on  his  part,  agreed  to  pay  Sumrall  in  New  Orr 
leans,  the  money  so  advanced,  and  as  much  more*  The 
additional  sum  was  to  be  repaid  by  Sumrall,  at  an 
after  period.  In  pursuance  of  thfs  contract  Sumrall 
advanced  about  $3000,  and  James  Ryan,  in  his  own, 
and  in  the  name  of  his  brother  Moses,  under  the  style  of 
James  and  Moses  Ryan,  drew  bills  on  New  Orleans, 
dated  in  February,  1820,  for  $6 150;  one  of  the  bills 
amounting  to  $1  150  was  paid  by  the  Ryans,  atjnatu- 
rity,  the  remainder  were  returned,  protested  for  non 
payment,  and  Sumrall  having  passed  them  off  by  en- 
dorsement in  Philadelphia,  as  be  states,  was  compelled 
to  take  them  up  by  paying  principal,  interest,  costs 
and  damages,  which  damages  amount  to  10  per  cent, 
as  paid  by  Sumrall.  On  the  30th  of  May,  1 820,  Sum- 
rail  and  the  Ryans  settled,  and  they  paid  him  $21 81  in 
cash,  and  gave  their  note  for  $380  81  l-4,*"in  full  for 
the  payment  of  drafts,  and  all  other  contracts  to  that 
date,"  as  expressed  in  Sumrall's  receipt;  on  this  note 
Sumnall  received  judgment  against  Moses  Ryan,  and 
ho  enjoined  the  judgment;  the  6ourt  perpetuated  the 
injunction,  and  Sumrall  has  appealed  to  this  court. 
The  equity  mainly  relied  on  in  the  bill,  is,  that  since 
the  note  was  executed,  the  Ryans  transferred  to  Sum- 
rail,  ten  shares  of  bank  stock,  in  the  bank  of  Lime- 
stone, at  the  price  of  $400,  for  which  Sumrall  gave 
his  receipt,  dated  30th  March,  1821,  stating  that  the 
stock  had  been  received  at  that  sum,  on  account  of 
dealings  between  said  Ryan  and  himself.  Sumrall 
attempts  to  evade  the  effect  of  this  receipt,  by  stating 
in  substance,  that  he  did  not  want  the  bank  stock,  that 
it  was  under  par,  and  that  he  would  not  take  it  at  par, 
until  Ryan  agreed  to  re-settle  with  him,  in  relation  to 
the  bill&^ttii  indemnify  him  for  the  losses  be  had  sus- 
tained, on  account  of  that  transaction,  which  being 
agreed  to  by  K\any  they  entered  on  the  settlement, 
when  $332  24  was  allowed  Sumrall,  being  a  balance 
on  account  of  %/b  stock  of  $67  75,  to  go  as  a  credit  in 
the  note.  There  is  no  proof,  whatever,  of  the  state- 
ment made  by  Sumrall,  and  therefore,  we  rely  on  the 
receipt,  as  shewing  a  payment  made  after  the  note  was 
given,  of  $400.  Sumrall  sets  out  an  extract  from  his 
books,  shewing  that  the  settlement  in  relation  to  the 
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stock,  'took  place  9th  February,  1821.     The  receipt  U  Sum*am, 
dated  30th  March,  1821,  and  the  credit  of  $67  lb  is  RrA"' 

not  entered  on  the  note  till  6th  April,  1821.     These L_ 

things  shew  that  it  is  safest  to  rely  on  the  receipt,  allow- 
ing interest  on  the  note  from  the  time  it  became  due,, 
up  to  the  payment  of  the  bank  stock,  on  the  30th 
March,  1821,  and  it  will  make  principal  and  interest 
amount  to  $394  13,  to  which  we  deem  it  proper  to 
make  an  addition  of  $34  61,  upon  the  following 
ground:  The  sum  of  $2181,  paid  on  the  30th  May, 
1820,  was  made  up  by  $1281,  in  notes  on  the  bank  of 
the  United  States,  in  part,  and  notes  on  the  bank  of 
Kentucky,  for  the  residue,  to- wit:  $900;  but  as  these 
latter  notes  were  under  par,  12  1-2  percent,  was  allow- 
ed, to  make  them  equal  to  par  funds,  and  an  agree* 
ment  made,  that  if  that  allowance  was  not  sufficient, 
the  deficiency  should  be  made  up  thereafter.  It  is 
satisfactorily  shewn,  that  4  1*2  per  cent,  in  addition  to 
the  12  1-2  under  the  agreement,  should  be  made  in 
notes,  on  the  bank  of  Kentucky,  and  these  being 
reduced  to  their  value,  in  specie,  at  the  rates  of  117 
to  100,  gives  the  above  sum  of  $34  61.  This  added  , 
to  the  amount  of  the  note  and  interest,  and  a  total  is 
made  of  $428  74,  from  which  deduct  the  amount  of 
the  receipt,  and  there  will  remain  $28  74,  with  interest 
thereon,  from  the  30th  March,  1821,  to  which  Sumrall 
is  entitled.  On  the  merits,  therefore,  the  court  ought 
not  to  have  perpetuated  the  injunction  for  this  sum,, 
and  the  costs  of  the  suit  at  law;  but  the  sheriff's  com- 
mission on  the  amount,  exceeding  the  said  sum  of 
$28  74,  with  interest  thereon,  up  to  the  date  of  the 
replevin  bond,  and  the  costs  of  the  suit  at  law,  added 
thereto,  should  have  been  perpetually  enjoined. 

The  bill  in  this  case  was  filed  by  Moses  Ryan,  alone,  *(  amended 
and  after  the  cause  stood  for  trial,  betweea  him  and  ^Itinc ** rite* 
Sumrall,  and  had  been  continued  many  terms  subse-  complainant, 
quent  to  the  filing  of  the  answer  of  Sumrall;  and  on  itiierrone- 
the  very  day  the  cause  was  finally  tried,  an  amenda-  £2^ aVjhe* 
tory  bill  was  filed,  with  leave  of  the  court,  making  game  term, 
James  Ryan  a  party  complainant,  and  calling  on  the  adieu  the  tri- 
defendant,  Sumrall,  to  make  a  further  exhibit  of  his  {j!*^"^ 
accounts,  alleging  it  was  important  that  he  shoulddo  stance  of  the 
so.     The  order  of  court,  giving  leave  to  file  the  amen-  defendant. 
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\ 
datory  bill,  states,  "that  the  complainant  is  not  to  be 
entitled  to  a  continuance,  in  consequence  thereof.'* 
There  is  nothing  to  shew  that  this  part  of  the  order 
was  made,  at  the  instance  of  the  defendant,  nor  does 
it  appear  that  the  defendant  consented  to  proceed 
with  the  trial,  after  the  court  gave  leave  to  file  the 
amendment.  For  aught  that  appears,  the  trial  may 
have  been  entirely  ex  parte.  It  was  certainly  errone- 
ous to  let  a  new  party  in  the  cause,  at  so  late  a  period 
upon  an  amendment  to  the  bill,  containing  important 
matter,  without  giving  the  defendant  an  opportunity 
to  respond  to  it;  and  as  the  record  in  this  instance, 
does  not  shew  that  he  had  waived  that  right;  and  as 
the  decree  is  in  favor  of  the  party,  so  let  in,  who  re- 
covers his  costs,  we  deem  it  erroneous  ior  that  cause. 

Wherefore,  it  is  decreed  by  this  court,  that  the 
decree  of  the  court  below  be  reversed  and  set  aside; 
and  that  the  defendant,  Sumrall,  have  leave  to  file  his 
answer  to  the  amendatory  bill,  if  he  makes  application 
to  do  so,  and  in  case  of  his  refusal,  that  then  a  decree 
be  entered  in  conformity  to  this  opinion. 

The  plaintiff  must  recover  his  costs  in  this  court. 

Haggin,  for  plaintiff;  Crittenden,  for  defendant. 


Case  33. 


February  6. 

Notice  to 
take  deposi- 
tion! insuffi- 
cient. 
To  reject 
without  no- 
tice, deposi- 
tions which 
had  been  read 
without  ob- 
jection on  a 
former  trial, 
is  such  sar- 


Kincaid  vs.  Kincaid. 

Error  to  the  Bath  Circuit;  Silas  W.  Robbiks,  Judge* 

Notice*     Depositions.     Surprise.     JVea?  trial. 

Judge  Robertson  delivered  the  opinion  of  the  Court. 

A  notice,  executed  on  the  4th  of  Decern- 
ber,  to  take  a  deposition,  on  the  14th  of  the  same 
month,  at  a  place  290  miles  distant,  from  the  residence 
of  the  person  notified,  is  not  a  reasonable  notice. 

The  bill  of  sale  was  sufficiently  proved,  to  be  suf- 
fered to  be  read  to  the  jury.  The  judge,  in  effect,  did 
no  more  than  decide,  that  it  was  "sufficiently  proved" 
to  go  to  the  jury.  Therefore,  there  is  no  error  in  the 
opinion,  on  these  points.  But  the  court  erred  in  not 
granting  a  new  trial.  To  reject  for  another  reason, 
without  notice  of  objection,  depositions  which  bad 
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been  read  on  a  former  trial  of  the  same  suit,  without  Washtwg- 
objection,  (as  the  affidavit  discloses  to  have  been  the        T°* 
fact  in  this  case)  is  such  a  surprise  as  to  entitle  the  Griffith. 

party  surprised,  to  a  new  trial.  -. 

*      *        r  pn«e  as  jus- 

Judgment  reversed,  and  cause  remanded.  tifies  a  new 


Hoggin,  for  plaintiff;  Triplets  for  defendant. 


trial. 


Washington  vs.  Griffith.  chancsry. 

Error  to  the  Shelby  Circuit ;  Henry  Davidoe,  Judge.  ^ase  34. 

Allegations.     Bill.     Surprise.     New   trial. 
Judge  Robertson,  delivered  the  opinion  of  the  Court.  February  7. 

Although  the  allegations  of  tfie  bill   in  when  (he  al- 
this  case,  are  not  as  distinct  and  specific  as  will  be  gen-  legations  of  a 
erally  required  in  a  bill  for  a  new  trial ;  yet  as  there  is  bi."  for  a  new 
enough  stated,  to   render  it  probable,  that  the  com-  aJV  prowL' 
plaitiantvtas  lulled  by  the  negotiation  for  compromise,  would  justify 
and  might  have  made  defence  at  law,  if  he  had    not  a  decree  for 
supposed  that  the  defendant  would  not   prosecute  his  Jn^efJndant 
action  without  notice  to  htm, and  that  he  did  not  know  should  be 
of  the  trial  in  time  to  apply  to  the  common  law  judge  compelled  to 
for  a  new  trial;  we  think  that  the  defendant  ought  to  onswer- 
have  answered  the  bill.     Its  allegations  are  sufficient 
to  let  in   proof    which   would   justify  a    decree  in 
favor  of  the  complainant. 

It  is  therefore  ordered  and  decreed,' that  the  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remanded 
for  new  proceedings. 

Mayes,  for  plaintiff;  Denny,  for  defendant. 

The  Attorney  General,  as  counsel  for  the  defendant 
presented  a  petition  for  a  re-hearing. 

The  counsel  for  the  defendant,  would  respectfully 
ask  the  court  to  reconsider  the  opinion  given. 

A  demurrer  must  be  founded  upon  this,  "that  taking  petjlion  fop  a 
the  charges  in  the  bill  to  be  true,  it  is  an   absolute,  re-hearing. 
certain,  clear  proposition,  that  the  bill  would  be  dis- 
missed with  costs  at  the  hearing:  and  though  the  court 
has  an  idea,  that  if  the  cause  goes  on,  there  may   be 
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Washiko-     gome  ground  for  a  decree;  yet,  it  seems,  it  is  bound  to 

™*         say,  whether  upon   the  facts,  as  stated  in  the  bill,  if 

Griffith,     proved  or  confessed  at  the  hearing,  a  decree  would 

be  made."     2  Maddocks,  225,Mitford,  Pi.  86. 

Petition  for  a  '  ' 

re-hearing.  In  the  opinion   rendered,  this  court  say  "although 

the  allegations  of  the  bill  in  this  case,  are  not  as  dis- 
tinct and  specific  as  will  be  generally  required  in  a  bill 
for  a  new  trial ;  yet,  as  there  is  enough  stated  to  ren-  . 
der  it  probable,  that  the  complainant  was  lulled  by  the 
negotiation  for  compromise,  and  might  have  made 
-defence  at  law,  if  he  had  not  supposed  that  the  de- 
fendant would  not  prosecute  his  action  without  notice 
to  him,  and  that  he  did  not  know  of  the  trial  in  time  to 
apply  to  a  common  law  judge  for  a  new  trial ;  we  think 
that  the  defendant  ought  to  have  answered  the  bill; 
its  allegations  are  sufficient  to  let  in  proof,  which  would 
•justify  a  decree  in  favor  of  the  complainant/'  It  would 
seem  from  the  authorities  before  cited,  that  the  ques- 
tion in  this  case  for  the  court,  was,  if  the  allegations 
of  the  bill  were  true,  was  the  complainant  entitled  to 
relief?  and  not  the  question  decided  by  the  court, 
which  was,  is  it  probable,  that  the  complainant  may  ad- 
duce proof  which  would  entitle  him  to  a  new  trial? 

It  is  understood  to  be  a  rule,  that  the  allegation  and 
proof  must  agree;  and  if  the  proof  goes  beyond  the 
allegation,  it  is,  in  so  far,  to  be  disregarded  by  the 
court;  a  party  cannot  recoverat  law  upon  testimony, 
clearly  demonstrating  his  right^unless  he  has  stated  his 
cause  of  action  in  his  declaration,  as  broad  as  his  proof; 
neither  can  a  complainant  in  chancery  entitle  himself 
to  relief  upon  a  case  fully  made  out  in  proof,  if  the  case 
made  out  in  the  bill  would  not  authorize  it.  The 
pleading  in  a  suit  is  the  channel  through  which  the 
evidence  is  to  flow. 

In  this  case  the  court  has  distinctly  conceded  that  the 
case  presented  in  the  bill,  would  not  authorise  a  decree 
in  favor  of  the  complainant 5  but  has  reversed  .the  de- 
cision of  the  circuit  court,  not  because  that  court  erred 
in  supposing  the  bill  insufficient,  but  because  "its  alle- 
gations are  sufficient  to  let  in  proof  which  would  justify 
a  decree  in  favor  of  fhe  complainant." 

The  decree  then  hereafter  to  be  made  in  favor  of 
complainant,  is  to  be  based    upon  proof  which  he 
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may  possibly  adduce,  not  in  support  of  the  allegation  Baker 
of  his  bill,  but  a  new  and  distinct  case.     The  decision  harper! 
of  this  court  upon  the  demurrer,  when  properly  under- 


stood, is,  that  the  bill  itself  does  not  shew  a  case  enti-  Petition  for  a 
tling  the  complainant  to  relief,  but  it  shows   enough  re*hfar,DS- 
"to  let  in  proof"  which  may  present  a  case  upon  which 
the  complainant  ought  to  be  relieved. 

It  is  thought  to  be  entirely  unnecessary  to  refer  to 
the  bill,  for  the  purpose  of  shewing  that  it  does  not 
make  out  a  case,  entitling  the  complainant  to  a  new 
trial  at  law;  this  seems  not  to  be  controverted  by  the 
court.  I  will  however,  remark,  that  it  does  not  pretend 
to  allege  that  the  complainant  could  prove  in  another 
trial,  any  thing  which  would  defeat  a  recovery  by  the 
defendant,  6t  reduce  the  amount  below  the  former  ver- 
dict; it  barely  suggests  that  the  recovery  was  unjust. 

The  ground  presented,  would  not  have  entitled  the 
complainant  to  a  new  trial,  had  the  application  been 
made  in  due  season  to  the  court  of  law.  The  cases 
decided  by  this  court,  (are  so  numerous)  to  show  this 
fact,  that  a  particular  citation  is  thought  unnecessary. 

The  court  overruled  the  petition  for  a  re-hearing. 


Baker  vs.  Harper. 


Replevin. 


Error  to  the  Madison  Circuit;  George  Shakaon,  Judge.  e 

Replevin*    Distress  for  renU     Restitution.     Bond.     S«- 

curity.     Statutes.     Detinue.     Trover. 
Judge  Robertson  delivered  the  opinion  of  the  Court.  Feoruarv  7. 

Whether  an  action  of  replevin,  is  main-  Whether  the 
tainable  in  any  other  description  of  cases,  than  those  p]e™n  ma[£ 
of  distresses  for  rent,  has  not  been  directly  decided  by  tainable  in 
the  appellate  court  of  this  state,  so  far  as  we  are  in-  ^hi,.^e' not 
formed.     But,  as  the  court  has  adjudicated  on  reple-  no^bjectUn 
vins  for  property,  not  taken  by  distress*  without  having  made 
expressly  settled  this  point;  a  tacit  recognition  of  the 
right  to  prosecute  an  action  of  replevin,  in  other  cases 
than  distress,  may  be  inferred.     We  do  not,  therefore, 
feel  disposed  in  this  case,  to  review,  and  ascertain  the 
doctrine  on  this  subject,  as  no  objection  .is  made  to 
the  right  to  maintain  the  action. 
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Baker 

Harper. 

The  nature, 
of  this  action 
and  the  ex- 
tent of  the 
remedj. 


Return  of  the 
Kheriff. 
Def'U  plea. 
Metion  to 
dismiss  lor  in- 
sufficiency of 
the  security 
in  plaintiff's 
bond. 

Suit  dis- 
missed. 


Bend  only 
necessary 
when  there  is 
restitution  of 
the  property. 


The  statutes 
of  Virginia 
and  Ken- 
tucky, dp  not 
apply. 

Character  of 
the  bond. 

In  action  of 
replevin  in     • 
the  'detinet,' 
if  there  he  not 
restitution  of 


Nor  are  we  now  inclined,  for  the  same  reason,  to 
decide  whether  a  replevin  m the  "detinet"  is  maintain* 
able.  This  suit  was  designed  to  be  in  the  "detenuit." 
It  was  brought  for  a  horse,  and  bond  was  executed  for 
the  purpose  of  replevying  the  horse,  and  Obtaining  res- 
titution; and  if  the  horse  had  been  delivered,  the 
plaintiff,  on  succeeding,  would  have  only  obtained 
judgment  for  damages,  for9  his  detention;  as  in  the 
"dctenuit."  This  may,  therefore,  be  considered  a 
suit  in  the  "detenuit." 

The  sheriff  returned  on  the  writ,  that  he  had  sum- 
moned Harper,  but  could  not  find  the  horse;  conse- 
quently, the  horse  was  not  replevied  to  the  plaintiff,  as 
was  the  chief  object  of  the  suit,  and  as  the  writ  direc- 
ted. But,  on  the  calling  of  the  cause,  Harper  having 
plead  "non  cepit".  moved  the  court  to  dismiss  the  suit, 
for  want  of  sufficient  security  on  the  bond.  It  was 
admitted,  that  the  security  had  left  the  state.  But 
Baker  refused  to  give  other  security,  insisting,  that 
as  he  had  not  obtained,  and  could  not  get  the  horse, 
the  bond  was  not  necessary.  The  court  dismissed  the 
suit;  and  the  only  question  presented  to  this  court,  is, 
whether  this  decision  was  correct. 

We  think  th«t  it  was  not. 

In  the  replevin  in  the  "define  t,"  pledges  were  not 
required  in  England,  for  the  obvious  reason  that  the 
defendant  or  avowant,  retained  the  possession  of  the 
thing  sued  for.  Bond  was  necessary,  only  when  the 
thing  was  restored  to  the  plaintiff  by  the  officer,  and 
was  intended  as  an  eventual  indemnity  to  the  other 
party,  if  he  should  succeed  in  the  action. 

The  bond  in  this  case  cannot  be  statutory,  because 
the  statute  of  Kentucky,  and  that  of  Virginia,  of  1769, 
the  only  acts  recollected,  on  the  subject  of  actions  of 
replevin,  apply  exclusively  to  replevins  of  property, 
distrained  for  rent  in  an  ear,  and  require  a  bond  on  the 
restitution  of  the  property  distrained.  As,  therefore, 
this  case  is  not  embraced  by  either  of  these  statutes, 
and  as  there  seems  to  have  been  no  .occasion  for  bond 
and  security,  when  it  was  ascertained,  that  the  horse 
could  not  be  replevied,  the  bond  was  "functus  ofiirio." 
The  bond  insuch  a  suit  as   this,  is  literally  a  replevin 
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bond.  It  ought  not  to  be  effectual,  until  the  property  William 
is  replevied,  and  is  not  obligatory  until  restitution.  Williams. 
It  is  not  necessary  at  all  in  such  a  case. 


Without  surrendering  the  horse,  Harper  had  no  the  bond 
ri^ht  to  riemnnd  a  bund;  and  cannot  be  injured,  by  riven  by 
the  insufficiency  of  the  security.  TnS  mr^iia; 

The  horse  not  having  been  restored,  this  suit  is  virtu-  ^*nIcpi"  J 1^ 

ally  an  action  of  detinue  or  trover,  and  Harper  has  no  Security, 

more  right  to  bond  and  security*  than  he  would*  have  therefore,  no 

in  either  of  these  latter  cases.  oao,r  {orJi% 

mwiDfr  the 

The  court,  therefore,  erred  in  dismissing  the  suit;  «»t.    The 
and  the  judgment  reversed   for  that  cause,  and  the  3 1 ▼  cuT aoUoo 

case  remanded  (or  further  prosecution*  "  of  detinue  or 

Turner^  for  plaintiff*. 


Williams  vs.  Williams.  »•»■»• 

Error  to  the  Liringttin  county  court.  Cat]  36. 

Dower*     County  court.   Jurisdiction* 

Judge  UifDftB. wood,  delivered  the  opinion  of  the  Court.  February  t. 

The  Livingstou  county  court,  on  the  ap»  Statement  of 
plication  of  the   defendant  in  error,  appointed  com-  tne  CMe* 
missioned  to  assign  her  dower  in  the  estate  of  James  jhe  admit- 
W.  Williams,  deceased,  whose  lawful  wife,  said  de-  Bionoferi- 
fendant  assumed  to  be.     The  court  made  the  appoint-  dence  of  a 
ment,   the  commissioners    reported,    and   the  court  ri^eerrone- 
confirmed  the  report;  thereby,  setting  apart  a  portion  out. 
of  the  land  and  slaves  of  the  decedent  for  the  dower 
of  the  defendant  in  error.     These  proceedings  were 
opposed  by  the  plaintiffs  in  error,  as  heirs  of  the  dece- 
dent at  every  step.     They  proved  that  the  defendant 
bad  been  married  to  Roberts,  before  she 

married  the  decedent,  that  Roberts  was  alive  at  the 
date  of  the  second  marriage,  and  that  no  such  thing  as 
a  divorce  between  them,  had  takeu  place,  to  the 
knowledge  of  the  witnesses.  The  defendant  in  error* 
endeavored  to  rebut  this  proof  by  giving  in  evidence 
a  rumour,  that  Roberts  had  been  lawfully  married  to 
a  woman,  who  was  alive  at  the  time  he  married  the 
defendant  in  error,  and  that  this  woman  and  Robert* 
Vol.  I.  O 
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Sharp 

Tf. 

White. 


The  county 
court  bat  no 
jurisdiction  to 
determine  a 
contested 
right  of 
dower. 


Can  only  as- 
sign dower 
when  the 
right  is  con- 
ceded. 


Order  of  the 
county  court 
reversed. 


had  never  been  divorced.  The  plaintiff  in  error  ob- 
jected to  the  evidence,  in  relation  to  the  existence  of 
the  rumour,  but  the  court  overruled  the  objections. 
Evidence  of  a  rumour,  such  as  was  here  given,  was 
clearly  improper;  but  the  whole  case,  as  presented  on 
the  record,  exhibits  one,  of  which  the  county  court 
should  not  have  entertained  jurisdiction.  The  case 
of  Bintch  vs.  Cunningham,  4  Bibb,  462,  contains  an 
exposition  of  the  act  of  assembly,  of  1803,  under 
which  the  county  court,  in  this  instance,  proceeded. 
The  principles  settled  by  that  case,  confine  the  county 
courts  to  the  assignment  merely,  of  the  right  of 
dower,  where  the  right  is  conceded,  and  deny  to  the 
county  courts,  the  power  of  adjudicating  upon  the 
existence  of  the  right,  when  that  is  controverted. 
Here  the  right  of  dower  was  the  point  in  issue,  and 
this,  the  county  court  had  no  authority  to  decide. 

It  is,  therefore,  considered  by  the  court,  that  the 
order  made  at  the  July  term,  1827,  of  the  Livingston 
county  court,  approving  and  admitting  to  record,  the 
allotment  made  by  the  commissioners  appointed  at  the 
April  term  of  said  court,  preceding,  be  reversed,  an- 
nulled, set  aside  and  held  for  nought,  and  that  the 
plaintiffs  in  error,  recover  of  the  defendant,  their 
costs. 

Mayes,  for  plaintiff;  Crittenden,  for  defendant. 


Covenant. 
Case  37. 

February  9. 

Covenant  on 
piomtee  to 
deliver  whis- 
key.    The 
pl*»as. 

Dwnnrrer3,  fc 
sustained. 

Two  first 
plea?  ^suffi- 
cient. 

,    ljmlOS 
J106    184 


Sharp  vs.  White. 

Error  to  the  Anderson  Circuit;  Thomas  M.  Hicket,  Judge. 

Covenant.    Independant.     Pleas,     Consideration*     Fail- 
ure»     Demurrer. 

Judge  Robertson  delivered  the  opinion  of  the  Court. 

To  an  action  of  covenant  by  White,  on 
a  written  promise  to  deliver  whiskey,  the  plaintiff 
in  error  filed  three  pleas,  demurrers  to  all  of  which 
being  sustained  by  the  court,  a  verdict  and  judgment 
were  rendered  for  damages. 

The  first  and  second  plcn?,  are  filed,  as  pleas  im- 
peaching the  consideration;  but  are  both  clearly  insuf- 
ficient. 
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The  first  alleges,  in  substance,  that  the  covenant  Sharp 
was  given  in  conssderation  of  the  sale  by   White,  to  ^Vhite. 

Sharp,  of  a  sixty-five  gallon  still,  then  in  White's  fur- 1— 

nace,  and  which  White  agreed  to  deliver  to  Sharp,  on 
request;  but  that  sometime  afterwards,  being  request- 
ed, he  failed,  and  refused  to  deliver  the  still,  and 
therefore,  the  consideration  of  the  covenant  had  failed. 

This  plea  shows  on  its  face,  that   the  conclusion  The  cove- 
drawn  from  the  facts  stated,  is  a  non  sequetur.     The  nan*8  "»d«- 
covenant  for  the  whiskey,  and  the,  promise  to  deliver  £fther  pVrfr* 
the  still,  are  obviously  independent,  and  either   party  can  maintain 
for  a  breach,  may  maintain  an  action,  without  a  per-  a"  action 
formance  of  his   undertaking.     The   consideration  of  j^J^^1**" 
the  covenant,  is  not  the  delivery  of  the  still, (the  failure 
in  which,  is  the  subject  of  complaint;)  but  the  promise 
to  deliver  it,  whenever   requested.     The  promise  is 
still  in  full  force,  and  its  breach  gives  a  perfect  cause 
of  action*     The  consideration  is  therefore  still  valid 
and  subsisting;  and  the  plea  is  bad:  1  Bibb,  454;  4 
Bibb,  342,  386,  493 ;  and  Young  vs.  Triplett,  5  Littell, 
247. 

The  second  plea  is  liable,  not  only  to  the  same  ob- 
jection, but  another;  it  does  not  even  state  a  contract 
to  deliver  the  still. 

But  the  third  plea,  is  substantially  good,  although  it  Tbe  third 
is  not  drawn  with  precision,  or  technical  propriety.    It  P,ea  *ood' 
is  intended  to  be,  and  may  be  understood  to  be,  a  plea  it  jg  sufficient 
alleging  that  the  covenant  was  procured  by  the  fraud  to  allege  gen- 
of  White.    This  being  its  import,  it  is  issuable,  and  if  JJ^Jj;^1  * 
true,  is  a  bar  to  the  action.    It  would  have  been  better  Reared  by*' 
to  specify  the  fraud  in  the  plea;  and  it  is  more  usual  fraud  of  ceve- 
to  do  so;  but  it  is  not  necessary.     A  general  plea  of  n*ntee. 
fraud,  in  most  cases  is  good ;  I  Chitty,  553. 

Judgment  reversed  and  cause  remanded. 

Tripleltj  for  plaintiff. 
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The  Commonwealth  vs.  B.  S.  Chambers. 

Proceedings  against  a  clerk,  with  a  view  to  remove  him 
Caie  38.         from  office*  for  breach  of  good  behaviour*     Upon  a  trial 
on  the  merits,  the  clerk  was  removed. 

February  9.     Jadf  e  Uudbawood  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  instituted  against 
Statement  of  Chambers,  clerk  of  the  Scott  circuit  court,  under  the 
the  cue.  ioth  section,  of  the  4th  article  of  the  constitution,  to 
remove  him  from  office,  for  breach  of  good  behaviour. 
The  process  which  issued  against  him,  contains  the 
charges  and  sets  out  the  breaches  of  official  duty,  for 
which  this  court  is  called  on  to  remove  him.  For  the 
purpose  of  presenting  the  nature  and  form  of  the 
process,  which  has  been  sustained  bj  this  court,  in  this 
case,  and  also  to  exhibit  the  charges  on  which  the 
prosecution  is  based,  we  have  thought  proper  to  copy 
the  process  at  length.     It  is  as  follows : 

"The  Commonwealth  of  Kentucky,  to  the  Sergeant 
Summons  and  of  the  Court  of  Appeals,  greeting:  we  command  you 
charges.         to  8ummon  Benjamin  S.  Chambers,  clerk  of  the   Scott 
circuit  court,  to  appear  before  the  judges  of  our  court 
of  appeals,  at  the  capitol,  in  Frankfort,  in  the  county 
of  Franklin,  on  the  26th  of  November  next,  to  answer 
to  the  following  charges,  exhibited  against  him,  by  the 
attorney  general,  for,  and  on  behalf  of  the  common- 
wealth, and  to  shew  cause,  if  any  he  can,  why  he  should 
not  be  removed  from  his  office,  as  clerk  aforesaid,  for 
the  following  breaches  of  good   behaviour  in  office, 
to-wit:— "The  said  Chambers  did,  on  or  about    the 
s  day  of  January,  1821,  as  clerk  of  the  Scott  cir- 

cuit court,  make  out,  and  certify  officially,  an  order  of 
the  following  purport,  to-wit:  "Kentucky,  Scott  circuit, 
to  wit:  September  term,  1820.  Ordered  to  be  certi- 
fied to  the  auditor  of  public  accounts,  that  the  sum  of 
thirty  dollars  be  continued  the  allowance,  for  the 
support  of  Hans  Peeples,  a  person  of  unsound  mind, 
for  three  months,  ending  the  \ 0th  December,  1820, 
and  that  Aaron  Holland,  be  continued  a  committee  to 
receive  and  appropriate  the  same  to  his  use  and  ben- 
efit; "a  copy  attest,  B.  S.  Chambers,  c.  s.  <r.  c,"  which 
order,  certified  officially,  as  aforesaid,  as  the  order  of 
the  Scott  circuit  court,  at  its  September  term,  1820, 
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the  said  Chambers,  presented  to  the  auditor  of  pub-  Th*  common 
lie  accounts,  about  the  day  of  with  an  en-     WK^Tli 

dorsement  as  follows;— "Pay  to   B.   S.  Chambers,"  b.  S.  Cham* 
Aaron  Holland  $30,  and  the  said  Chambers,  then,  and        bkrs. 
there  demanded,  and  received  from  said  auditor,  a  "" 
warrant  upon  the  treasury  of  this  commonwealth,  for 
said  $30;  which  warrant,  said  Chambers,  on  said  day, 
presented  to  the  treasurer,  and  received  the  amount 
thereof,  to  wit;  $30. 

"Whereas,  in  truth  and  fn  fart,  there  was  no  such 
order  made  by  the  Scott  circuit  court,  at  their  Septem- 
ber term,  1820,  (a  copy  of  which,  the  said  order  pre- 
sented as  aforesaid,  to  the  auditor,  and  upon  which  the 
aforesaid  warrant  whs  granted)  purported  to  be,  nor 
was  there  any  record  in  the  office  of  said  Chambers, 
clerk  of  said  Scott  circuit  court,  of  any  allowance  of 
$30,  or  any  other  sum,  at  said  September  term,  1 820, 
to  said  Peeples,  or  for  his  benefit;  or  in  trust  to  said 
Holland,  or  any  other  person  for  him,  and  that  said 
.  Chambers,  at  the  time  he  certified  the  said  paper, 
herein  before  recited,  and  at  the  time  when  lie  presen- 
ted the  same  to  the  auditor  as  aforesaid,  and  received 
the  warrant,  and  at  the  time  he  received  the  said  $30 
from  the  treasury,  well  knew  that  no  such  record  exis- 
ted in  the  Scott  circuit  court. 

a2d.  At  the  June  term,  1 821,  of  said  Scott  circuit 
court,  the  said  court  directed,  and  there  was  entered 
upon  the  records  of  said  court,  an  order  of  the  purport 
following: 

"Ordered  to  be  "certified,  to  the  auditor  of  public 
accounts,  that  the  sum  of  sixty  dollars,  be  allowed  for 
the  support,  and  maintenance  of  Hans  Peeples,  a 
lunatic,  for  six  months,  commencing  on  the  10th  day  of  ' 
March,  1821,  and  ending  on  the  10th  day  of  Septem- 
ber, 1821 ;  and  that  John  N.  Lyle,  be  continued  a  com* 
mi t tee  to  receive,  and  appropriate  the  allowance  afore- 
said to  his  support;  and  it  is  further  ordered,  that  the 
sum  of  thirty  dollars,  be  allowed  for  the  purposes  afore- 
said, commencing  on  the  10th  of  September,  1820, 
and  ending  on  the  10th  of  December,  1820,  being 
omitted  in  a  former  order,  through  mistake. 

"And  afterwards  to  wit:  the  day  of 

when  said  Chambers,  clerk  as  aforesaid,  was  applied 

/ 
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The  commok  to  by  said  Lyle,  for  a  copy  of  the  order  last  recited,  to 

w  V£TH      be  presented  to  the  auditor,  for  a  warrant  upon   the 

B.  8.  Cham- treasury,  for  the  allowance  therein   specified,  he   the 

BERa*        said  Chambers,  clerk  as   aforesaid,  made  out,  certi- 

"        '  fied,  and  delivered,  as  a  copy  of  said  order,  a  paper  of 

the  following  purport: 

"Scott  Circuit,  Set.  June  term,  1821 . 

"Ordered  to  be  certified  to  the  auditor  of  public 
accounts,  that  the  sum  of  sixty  dollars,  be  allowed  for 
the  support  and  maintenance  of  Hans  Peeples,  a  luna- 
tic, for  six  months,  commencing  on  the  10th  day  of 
March,  1821,  and  ending  on  the  10th  day  of  Septem- 
ber, 1821,  and  that  John  N.  Lyle,  be  continued  a 
committee  to  receive,  and  appropriate  the  allowance 
aforesaid,  to  his  support. 

"A  copy  attest,    B.  S.  CHAMBERS,  c.  s.  c.  c." 

"The  said  Chambers,  then  and  there,  well  knowing 
that  the  paper  last  recited,  was  not  a  fuli  and  com- 
plete or  correct  copy  from  the  records  of  said  court; 
but  omitting  wilfully  and  designedly,  to  copy  and 
certify  the  latter  patrt  of  said  order  of  court,  thereby 
the  more  effectually,  to  conceal  the  facts-  set  forth  in 
the  first  specification. 

"3d.  An  action  of  ejectment  in  the  name  of  Alexan- 
der McClelland  as  lessor  of  the  plaintiff  against  said 
B,  S.  Chambers,  &c.  had  been  instituted  in  said  Scott 
circuit  court,  and  prosecuted  to  judgment,  and  a  judg- 
ment was  rendered  in  favor  of  the  lessor  of  the  plaintiff, 
and  on  the         day  of  a  ha,  fa.  was  issued 

from  the  clerk's  office  of  said  court,  and  put  into  the 
hands  of  John  N.  Lyle,  a  deputy  sheriff  of  said  county 
of  Scott,  to  be  executed,  who  in  pursuance  of  the 
command  of  said  writ,  executed  the  same,  and  deliver- 
ed possession  of  the  lands  to  the  plaintiffs  lessor,  or  his 
agent,  and  returned  said  process  to  the  clerk's  office 
of  6aid  court,  the  said  Chambers,  then  being  clerk 
thereof,  with  his  official  return  thereon  endorsed, 
shewing  the  manner  in  which  he  had  executed  the 
same;  that  the  said  Chambers,  clerk  as  aforesaid,  in- 
stead of  recording  the  said  return,  of  said  deputy 
sheriff,  truly,  and  as  it  was  made,  in  the  book  kept 
for    that  purpose,  falsely  and   fraudulently  recorded 
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in  said  book,  in  the  room  of  said  return  of  said  deputy  The  common 
sheriff, on  said  process,  in  substance  as  follows:  wealth 

"Returned  without  being  executed,  by  agreement.  B*  8  Cham* 

"Attest,  B.  S.  CHAMBERS,  clerk/'      — — — 

And  fraudulently  suppressed,  said  ha.  fa.  returned 
as  aforesaid ;  by  means  of  which  false  and  fraudulent 
conduct  on  the  part  of  said  Chambers,  clerk  as  afore- 
said, he  was  enabled  to  succeed,  (and  hold  said  land) 
in  a  subsequent  controversy  in  court,  in  respect  to  it. 
u4th.  The  said  Chambers,  with  intent  to  hold  the 
Jand  alluded  to,  in  the  third  specification,  and  to  de- 
fraud the  plaintiff,  in  said  ha.  fa.  the  more  effectually  to 
consummate  his  object,  suppressed  the  ha.  fa.  mention- 
ed in  said  third  specification,  and  made  out  another  ha. 
fa.  of  like  import;  but  without  a  return,  endorsed 
thereon  by  the  sheriff,  and  substituted  it  in  the  room 
of  the  other. 

"And  this,  he  shall,  in  no  wise  omit,  and  have  then 
there  this  writ.  Witness,  Jacob  Swigcrt,  clerk  of  our 
said  court,  at  the  capitol  aforesaid,  this  27th  day  of 
October,  1828,  and  in  the  37th  year  of  the  common- 
wealth. 

J.  SWIGERT,c.c.a." 

The  proof  in  support  of  the  charges,  consists  of 
record  evidence,  and  parol  testimony. 

It  is  clearly  proved,  that  Chambers  presentee)  at  the  Evidence, 
auditors  office,  on  the  5th  of  January,  1821,  a  paper 
purporting  to  be  a  copy  of  an  order,  of  the  Scott  cir- 
cuit court,  made  at  the  September  term,  1820,  contin- 
uing the  allowance  of  $30  for  the  support  of  Hans 
Peeples,  (a  copy  of  which,  is  truly  set  out,  in  the 
first  charge)  that  he  received  a  warrant  on  the  treasu- 
ry, for  the  amount,  and  receipted  for  it,  on  the  back 
of  the  paper,  so  presented.  There  is  an  endorsement 
on  the  paper  presented  at  the  auditors  office,  in  these 
words:  "Pay  to  B.  S.  Chambers,  Aaron  Holland,'' 
The  allowance  on  the  face  of  the  order,  appearing  to 
have  been  made  to  said  Holland,  as  committee  for  the 
lunatic,  the  object  of  the  endorsement,  seems  to  have 
been,  to  authorize  Chambers  to  draw  the  money.  It 
was  proved,  that  the  words  "pay  to   It.  S  Chamber?? 
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The  Common  were  in  the  hand  writing  of  Chambers;  but  who  wrote 

wealth      the  signature  of  Aaron  Holland,  was  not  established. 

B.  S.  Cham-  Holland  himself  was   introduced  as  a   witness.     He 

ber8.        stated  that  the  thumb  of  his  right  hand   had  received 

_  an  injury,  which  had  prevented  him  from  writing  with 

great   uniformity,  and    said,  the    signature     might; 

or   might   not  be   his,  and  did   not  say  whether  it 

was  or  was  not.     A  report  made  to  the  Scott  circuit 

)o°rt  tooourt.  court'  at  their  March  term'  1821>  was  presented,  sign- 
*  ed  by  said  Holland,  which  stated  in  substance,  that 
the  allowance  of  $30,  for  three  months,  ending  on  the 
10*  h  of  December,  1820,  for  the  support  of  Hans  Pee- 
ples,  had  been*  expended  for  his  maintenance.  The 
signature  to  this  report,  Holland  recognized  as  his. 
The  body  of  the  report  was  proved  to  have  been  writ- 
ten in  the  hand  writing  of  Chambers.  Although  Hoi- 
land  signed  the  report,  he  stated,  that  he  had  never  re- 
ceived or  expended  a  cent  of  the  money  allowed  for  the 
support  of  Peeples,  as  set  out  in  the  report.     It  was 

R.  Thorn  p-      proved  by  Rhodes  Thompson,  who  had  been  committee 

deno  eVI"  *°r  PeeP'esi  au(*  w^°  had  declined  to  act  in  that  capa- 
city again,  thnt  at  the  request  of  the  court,  he  had  call- 
ed on  Holland,  to  ascertain  whether  he  would  act, 
that  Holland  declined  acting,  and  that  he  so  informed 
the  court  on  the  next  day.  Thompson  could  not 
state  positiyelyj.at  what  term  of  the  court  he  gave  the 
information  as  to  the  refusal  of  Holland  to  act;  but 
thought  it  was  in  the  fall.  If  his  impressions  were 
correct,  it  must  have   been   at  the  September  term. 

bQh©k°rdCr  The  order  book  of  the  September  term,  1820,  of  the 
Scott  ch-cuit  court,  does  not  shew  that  there  was  any 
allowance  for  the  support  of  Peeples.  It  is  entirely 
silent  on  the  subject.  If  the  evidence  stoped  here,  in 
what  light  would  the  condjet  of  Chambers  be  presen- 
ted? Surely  in  a  most  unfavorable  aspect.  The  con- 
clusion would  be  inevitable,  that  he  had  as  clerk,  with- 
out the  semblance  of  authority,  made  out  a  paper  pur- 
porting to  be  a  copy  of  the  record,  allowing  $30,  for 
the  support  of  Peeples,  when  no  such  record  existed; 
that  he  had  induced  Holland,  or  one  man,  in  his 
name,  to  endorse  the  paper,  so  as  to  authorize  him 
to  draw  the  money;  that  he  had  received  the  money,  and 
had  not  paid  over  a  cent  of  it  to  the  committee,  Holland, 
who  was  entrusted  with  its  disbursement  for  the  lima- 
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* 

tic*s  benefit;  and  that  he  had  drawn  up  a  report  to  the  The  commok 
court,  which  Holland  signed,  stating  that  the   money     w*y£TH 
had  been  properly  applied,  when  he,  Holland,   knew  b»  S.  Cham* 
nothing  about  its  appropriation,  at  least,  when  he  ne-        bkrs. 
ver  expended  a  cent  of  it,  for  the  lunatic's  use,  none  of  — 

it  having  come  to  his  hands.  Such  a  state  of  facts, 
would  present  such  a  palpable  breach  of  good  beha- 
viour in  office*  that  (his  court  wquld  not  hesitate  to 
remove  him.  ,  But  it  is  attempted  to  shew,  that  the 
foregoing,  is  not  the  true  state  of  the*case,and  for  that 
purpose,  the  minute  book  of  the  Scott  circuit  court 
has  been  given  in  evidence.  There  appears  in  the 
minute  book  of  the  proceedings  of  the  Scott  circuit 
court,  at  the  September  term,  1820,  the  following 
entry,  made  undei;  the  date  of  September  11th,  1820, 
at  the  bottom  of  the  page,  "allowance  to  Hans  Peeples  Tbe  entry  in 
continued;  same  committee  continued"  And  it  is  contort-  the  minute 
ded  that  this  minute,  'through  some  omission  of  the  booki 
clerk,  not  criminal,  was  not  carried  on  the  order  book, 
in  making  up  the  record,  as  it  should  have  been  done. 
/At  the  June  term,  1820,  of  the  Scott  circuit  court, 
Aaron  Holland,  was  appointed  committee  for  Hans 
Peeples,  to  disburse  an  allowance,  made  for  bis  sup- 
ports the  record  proves.  The  allowance  at  the  June 
term,  was  §30,  for  three  months  from  tbe  10th  of  June, 
to  the  10th  of  September,  following.  And  it  is  urged, 
that  the  minute  above,  having  reference' to  the  order 
made  at  the  June. term,  did,  with  sufficient  certainty, 
make  an  allowance  of  $30,  for  the  support  of  Peeples 
for  three  months,  up  to  the  10th  df  December,  1820, 
and  continued  Holland  as  committee,  to  receive  and 
appropriate  it;  and  that  in  consequence  thereof, 
Chambers,  the  clerk,  was  justified  in  making  out  the 
certificate,  purporting  to  be  a  copy  of  the  record,  upon 
which  the  auditor  issued  his  warrant  for  the  money. 
But  if  he  was  not  strictly  justified,  it  is  contended,  that 
the  existence  of  the  minute,  shews  that  Chambers 
could  not  wilfully,  and  knowingly,. have  erred  in  the 
transaction.  It  would  have  given  the  court  pleasure, 
to  have  regarded  the  conduct  of  the  clerk,  in  the  fa- 
vorable point  of  view  presented  by  his  able  counsel, 
predicating  his  conduct,  upon  the  existence  of  the  min- 
ute. But  there  is  other  testimony  in  this  cause  which 
forbids  it.  Before  we  notice  this  testimony,  we  will 
Vol.  h  P 


Digitized 


by  Google 


114    .  J.  J.  MARSHALL'S  REPORTS. 

The  common  make  a  few  remarks  relative  to  the  nature  of  the 
WE*£TH  minute  book.  We  regard  it  as  a  book,  used  by  the 
B.  S.  Cham-  clerk,  in  which,  to  make  memoranda  of  the  pro- 
b£rs.  ceedings  of  the  court,  while  the  court  is  progressing 
The  nature  w**^  business.  The  business  transacted  by  the  court, 
of  the  minute  is  stated  in  the  minute  book,  in  short  notes,  and  these 
book.  are  written  out  on  the  order  book,  or  record  proper, 

The  minute*  at  *""  'eug^» as  ^e  clerk  has  time.  When  so  written 
arenoVecord  out,and  signed  by  the  judge,  they  constitute  the  pro- 
until  trail-  per  records  of  the -court,  and  until  signed  by  the  judge, 
ic^od» in  they  cann<jt  with  propriety  be  considered  the  record, 
the  orderP°n  We  know,  that  the  judges,  of  the  circuit  courts,  some- 
book  and  times  by  signing  the  minutes,  give,  or  attempt  to  give, 
■ignedby  the  ^e  minute  book,  the  force  of  a  record;  but  this  is  a 
Ja  *°*  practice,  which  we  think,  ought   not   to  be  tolerated. 

The  minutes  are,  generally,  too  imperfect,  to  shew 
clearly  and  fully,  what  the  court  has  decided,  and 
done.  The  practice  of  permitting  the  clerk  after 
the  adjournment  of  the  court,  to  write  out  the  min- 
utes at  full  length,  and  to  insert  many  things  which 
cannot  appear  from  the  minutes,  does  pro  tanlo  con-  *. 
stitute  him  in  fact  a  judicial  officer  in  vacation.  Such 
practices  should  be  discountenanced.  But  in  this 
case,  it  does  not  appear,  that  the  minute  relied  on,  was 
ever  signed  by  the  judge.  It  derives  therefore,  no 
efficacy  as  a  record,  upon  the  ground  of  its  having 
received  the  approving  signature  of  the  judge.  The 
question  then  presents  itself,  could  Chambers,  have  so 
mistaken  the  effect  of  that  minute,  as  to  have  regardedit 
as  the  record,  for  the  purpose  of  making  out  the  paper, 
on  which  he  drew  the  money?  The  money  was  drawn 
in  January,  as  already  stated.  Was  the  paper,  purport- 
ing to  be  the  copy  of  the  record  made  a  day  or  two 
before'it  was  presented  to  the  auditor,  or  when  was  it 
done?  In  commenting  on  this  matter,  the  attorney 
general  spoke  of  it  as  having  been  made  in  January, 
when  Mr.  Chambers  corrected  him,  by  suggesting, 
that  it  was  made  at  the  time  the  minute  was  entered, 
.  or  shortly  afterwards.  Take  it  either  way,  and  it  is  a 
circumstance,  which  operates  unfavorably  to  the  accu- 
sed. The  minute  is  under  date  of  the  1 1th  September, 
1820,  which  was  on  (he  Monday  of  the  second  week  of 
the  term  of  the  court.  If  the  paper  on  which  the  money 
was  drawn,  was  made  out  after  the  adjournment  of 
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the  court,  it-was  the  clerk's  duty,  to  search  the  order  Thb  common 
book  for  the  authority  to  make  it.     Had  he  done  so,     WE^TH 
no  authority  for  it  would  have  been  found.    If  he  made  B.  S.  Cham- 
it  out  during  the  term,  or  on  the  day,  the  minute  was       bers. 
entered,  it  was  wrong;  because  the  court  had   power  — — 
over  the  record,  during  the  term,  and  nothing  which 
bad  been  done,  should  have  been  certified  as  official, 
without  leave  of  the  court,  until  after  the  adjourn- 
ment.    Besides,  as  the  money  could   not  have   been 
properly  drawn  until  the  end  of  three  months,  when  it 
might  appear,  owing  to  the  continued   lunacy,  and 
life  of  Hans  Peeples,  that  it  was  proper  to  draw  it; 
the  motive  cannot  be  perceived,  for  making  the  paper, 
and  retaining  it   three  months,  especially  as  it  is  in 
proof,  that  the  committee  refused  to  act,  and   never 
got  a  dollar  of  the  monej.     The  testimony  of  Lyle 
fortifies  these  considerations,  and  rivets  the  conviction, 
that  Chambers,  has  violated  his  duty,  m  making  out, 
presenting  and  drawing  money  on  a  paper,  purporting 
to  be  a  copy  of  the  record,  when  no  such  record  exist- 
ed.    Although  Lyle,  did  not  pretend  to  give  the  lan- 
guage used  by  Chambers,  in  the  conversations  had 
-with  him;  yet  he  stated  some  things,  as  the  result  of 
those  conversations,  in  which  he  could  not  welt  be  mis- 
taken, unless   he  designed   to  commit  perjury.    He 
spoke  from  his  best   recollection,  and  although  his  Ljle'icvi- 
memory  when  tested  on  another  subject,  was  shewn  not  donce* 
to  have  been  infallible,  still  we  cannot  disregard  what 
he  said,  unless  his  credibility  had    been   impeached.  ' 

Lyle  was  appointed  committee  for  Hans  Peeples,  at 
the  March  term,  1821,  of  the  Scott  circuit  court;  after 
his  appointment,  the  wife  of  Peeples  complained  to 
him,  that  there  was  more  money  in  arrear,  coming  to 
them,  than  had  been  appropriated  by  Lyle.  The  or- 
der appointing  Lyle,  only  allowed  $30  for  three  months, 
commencing  on  the  1 0th  December,  1 820,  and  ending 
on  the  10th  of  March,  1 821 ;  thus  making  no  allowance, 
for  the  period,  from  the  10th  of  September,  to  the 
tOth  of  December.  Lyle  spoke  to  Chambers,  on  the 
subject,  who  in  substance  told  Lyle,  as  he  deposed, 
that  he,  Chambers,  had  been  in  Frankfort,  and  wanted 
some  money,  and  had  drawn  some  for  Lyle,  and  that 
he,  Chambers,  thought  he  would  take  that  liberty 
with  Lyle.    Jjjlt  remarked,  that  there  was  no  order  of 
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The  common  court  for  it,  Chambers  said,  if  there  was  not,  he  could 
wealth      arrange  that  matter,,  at  the  next  court.    Lyle  exhibit- 
B.  S.VCham-  c(l  a  receipt  from  Peeptea'  wife,  dated  17th  May,  1821, 
bers.       acknowledging  the  payment  of  tea  dollars,  "balance  in 
full,  for  maintaining  Hans  Peeples,  six  months,  com- 
mencing on 'the  10th  September,  1 820,  and  ending  tho 
t  10th  March,  1821."    He  said,  that  he  believed,  that 
Chambers  had  paid  him  the  money;  although,  he  did 
not  recollect  the  place,  where,  or  time,  when,  it  was 
Foot  of  the     Pa*d  h*m*  Th*8  testimony  of  Lyle's,  so  far  as  it  relates 
order  of  June,  to  arranging  the  matter,  at  the  next  court,  by  supply- 
1821.              ing   ^e  want  of  an    order,  is  corroborated  by  the 
record.     For  at  the  June  term,  1821,  there  was  added 
to   the  order,  allowing  $ 60  for  Peeples'  maintenance 
for  six  months,  from  the  10th  of  March,  to  the  10th  of 
September,  1821,  these  words,  "and  be  it  further  or- 
dered, that  the  sumof  $30,  be  allowed  for  the  purposes 
aforesaid,  commencing  on  the  10th  of  September,  1 820, 
and  ending  on  the  10th  of  December,   1820,   being 
omitted  in  a  former  order  through  mistake." 

This  testimony  of  Lyles,  cannot  be  reconciled  with, 
the  idea,  that  Chambers  drew  the  money  innocently, 
upon  the  paper  endorsed  to  him  by  Holland;  for  he 
would  not  have  acknowledged,  that  he  had  drawn  the 
money  /or  Lvle,  being  in  wapt  of  cash,  and  believing 
he  could  take  that  liberty,  if  he  had  drawn  the  faoney 
in  good  fait!*,  for  Holland.  It  was  urged  in  argument, 
that  Lyle  must  have  been  mistaken  on  this  point,  be- 
cause he  w^s  not  entitled  to  the  money,  his  appoint* 
mept  and  authority  to  receive,  pot  extending  further 
back  than  the  10th  of  December,  1820.  We  think  it 
more  consistent  with  the  general  tenor  of  the  evidence, 
to  believe  that  Chambers  was  conscious  that  he  had 
drawn  the  money  without  proper  authority,  and  with- 
out the  knowledge  of  Holland,  than  to  presume  a 
mistake  in  Lyle's  statement,  and  we  are  not  without 
strong  grounds  for  this  opinion.  If  Chambers  drew 
the  money  for  Holland,  why  not  pay  it  over  to 
him?  Would  Holland  have  endorsed,  so  that  Chambers 
might  get  the  money,  if  he  intended  not  to  receive  it 
and  expend  it  for  the  use  of  the  lunatic?  If  Chambers, 
after  getting  the  money,  did  not  pay  it  to  Holland, 
who  says  he  never  got  it,  to^  whom  did  he  pay  it,  if 
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it  were  not  paid  to  Lyle?  The  conclusion  to  our  minds  Thb  commun- 
is irresistable,  that  the  money  was  paid  to  Lyle.  Hoi-'  WE^TH 
land  and  Lyle  were  the  only  persons  that  stood  in  a  situ-  b.  S.  Cham- 
ation,  which  would  justify  the  reception  of  it;  one  says  bers. 
he  never  got  it,  the  other  says  he  believes  he  did.  ~ 
His  receipt  shows  it.  This  conclusion  cannot  be  eva- 
ded, unless  it  be  by  supposing  that  Chambers  himself 
expended  the  money,  for  the  use  of  Peeples,  thus  ta- 
king upon  himself,  a  troublesome  trust  without  author- 
ity; a  supposition  which  it  would  be  rash  to  indulge 
in,  when  there  is  not  a  particle  of  evidence  on  which 
to  predicate  it,  and  when  it  was  so  easily  proved,  if 
true.  It  is  more  natural  to  believe  the  testimony,  that 
Chambers,  being  in  Frankfort  and  wanting  money, 
thought  be  could  take  the  liberty  of  getting  it,  and 
having  got  it,  when  called  on  by  tyle,  made  the  state- 
ments detailed  by  him,  as  a  palliation  for  having  done 
so,  not  having  appropriated  the  money,  or  disclosed 
the  fact  that  he  had  received  it.  There  is  another 
part  of  the  evidence,  which  strengthens  the  convic- 
tion, that  the  money  was  improperly  drawn  by  Cham- 
bers. Its  tendency  is  strong  to  confirm  the  belief,  that 
the  signature  of  Holland,  on  the  paper  presented  to 
the  auditor,  is  not  genuine.  We  allude  to  the  appli- 
cation of  Chambers  to  Rhodes  Thompson,  to  write  the 
name  of  Holland  on  a  piece  of  paper.  The  object 
of  this  was  to  ascertain  whether  the  name  of  Holland 
had  not  been  Written  on  the  paper  presented  to  the 
auditor,  by  Thompson,  who  had  once  been  concerned 
as  committee  for  Peeples.  This  could  only  have  been 
done  upon  the  idea,  that  Holland's  signature  was  not 
»  put  on  the  paper  by  himself,  but  by  another,  and  that 
it  was  desirable  to  find  out  who  that  person  was. 
This  took  place  after  this  prosecution  was  agitated. 
Besides  the  dissimilarity  in  the  character  of  the. 
letters,  in  the  signature  of  Holland, -admitted  to  be 
genuine,  and  those  in  his  name,  upon  the  paper  pre- 
sented at  the  auditors  office,  cannot  be  readily  ac- 
counted for,  by  an  injury  or  hurt  of  the  thumb.  .The 
foregoing  views  of  the  evidence  are  not  weakened  by 
the  testimony  of  Suggett,  who  recollects  that  the 
cotirt  were  in  the  habit  of  making  allowances  for  the 
support  of  Peeples,  at  every  term,  without  being  able 
to  detail  the  particular  times  when  allowances  were 
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Thi  common  or  were  not  made;  nor  by  the  testimony  of  Penny  and 
W*r£TH      others,  who  were   intimate    with  Peeples  and  his 
B.  S.  Cham-  family,  and  beard  no  complaiut,  that  the  money  allow- 
bbrs.       ed  for  the  three  months,  between  the  10th  of  September 
"*"      -  an(j  the  10th  of  December,  1820,  had  not  been  ap- 

plied to  the  use  of  Peeples.    The  whole  can  well 
stand  together. 

We  have  not  deemed  it  important  to  say  any  thing, 
on  the  Subject  of  the  leaves  being  torn  oat  of  the 
minute  book,  nor  do  we  consider  it  essential  to  con- 
sider the  point,  whether  the  minute  made  under  date 
of  the  11th  September,  1820,  was  not  transferred 
to  the  order  book  through  mistake,  or  whether  it 
was  intentionally  omitted,  because  Rhodes  Thompson 
informed  the  court,  that  Holland  would  not  act  as 
Ford'iefi-  committee,  or  whether  it  has  been  put  in  the  minute 
mm*  ^^  gjnce  ^s  prosecution  commenced.     There  n 

one  circumstance,  however,  growing  out  of  the  testi- 
mony of  Ford,  which  we  will  mention.  When  he 
examined  the  minute  book,  to  ascertain  what  entries 
had  been  made  therein,  relative  to  Hans  Peeples,  he 
states,  that  although  he  did  not  find  the  minute  under 
date  of  September  11th,  1820,  he  found' an  entry 
dated  March,  1821,  making  an  allowance  for  six 
months,,  which,  when  transferred  to  the  order  book, 
was  reduced  to  three  months;  and  he  then  told  the 
prosecutor  that  he  ought  to  be  satisfied.  We  have 
examined  this  entry  in  the  minute  book.  The  time  is 
designated  by  a  figure,  and  whether  it  was  intend- 
ed tor  a  3  or  6,  or  whether  it  has  been  altered 
from  a  3  to  a  6,  it  is  difficult  to  decide.  Be  that  as  it 
may,  it  was  the  minute  on  which  the  order  was  made, 
first  appointing  Lyle  committee  at  the  March  term, 
1821,  of  the  Scott  circuit  court,  making  an  allowance 
.  .of  $30  for  the  support  of  Peeples,  for  three  months, 
from  the  10th  of  December,  1820,  to  the  10th  of 
March,  1821.  The  mtnute  as  it  stands,  forces  on  us 
these  remarks.  If  the  figure  was  originally  a  6,  why 
was  the  order  formed  on  that  minute  for  three  months 
only?  We  cannot  tell,  unless  it  was  to  conceal  the  fact, 
that  the  money  for  three  months  of  the  time,  bad  been 
drawn  in  the  preceding  January,  by  Chambers.  If  it 
was  originally  a  3,  and  has  been  since  altered,  it  evi- 
dences a  fraudulent  design.    That  minute  which  seem- 
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ed  to  satisfy.  Mr.  Ford's  mind,  that  all  was    right,  The  common 
has  not  had  the  same  effect  on  the  mind  of  the  court.     WEfLTH 

The  evidence  in  support  of  the  second  charge,  exists  B#  s*  Cham- 
on  the   record,  as  stated  in  the  charge,  that  is,  the       BKE>* 
order  of  the  Jupe  term,  1821,  is  put  on  record  as  £?idenoein 
copied,  and  the  proof  is  conclusive,  that  the  clerk,  rapport  of  the 
Chambers,  in  making  out  a  copy  for  Lyle  to  draw  the  ,ccond  ohar?e 
money,  omitted  to  copy  that  part  of  the  order  allow- 
ing $30,  for  time  commencing  on  the  10th  of  Septem- 
ber, 1820,  and  ending  on  the  10th  of  December,  1820. 
No  reason  can  be  assigned  for  this  omission,  but .  the 
fact,  that  Chambers  had,  himself,  previously  drawn 
the  money  allowed  for  the  support  of  Peoples,  during 
that  time. 

The  third  charge  is  not  sustained  by  the  evidence.  mT4  charg* 
The  accused  has  satisfactorily  exculpated  himself  from  not  supported 
those  suspicions  of  impropriety,  which  might  have  ty the  evi" 
rested  on  him,  had  the  testimony  adduced  in  support  eDCe° 
of  the  charge  remained  unexplained ;  and  we  regret 
that  he  has  not  been  equally  fortunate  in  respect  to 
the  two  first.  And  even  in  regard  to  them,  we  hope 
his  conduct  has  not  been  the  result  of  any  settled 
depravity  of  heart,  although  we  cannot  resist  the  con- 
viction, that  it  has  amounted,  to  a  breach  of  good 
behaviour  in  office.  Under  such  a  conviction,  it  is  our 
painful  duty,  to  pronounce  the  sentance  of  the  law. 
It  is  severe,  but  yet  it  is  salutary.  The  records  in  the 
offices  of  our  clerks,  contain  the  evidences  of  all  our 
titles,  either  in  the  form  of  deeds,  wills  or  administra- 
tion and  distribution  of  intestates  estates.  In  them 
the  rights  of  all  are  registered,  as  generation  succeeds 
to  generation.  In  our  circuit  courts,  the  life,  liberty, 
reputation,  contracts  and  property  of  the  citizen  are 
often  brought  in  question,  and  the  adjudications  of  the 
courts,  are  recorded  by  their  clerks.  And  we  wish  it 
to  be  known  by  that  valuable  class  of  our  officers, 
whose  functions  are  almost,  if  not  exclusively  ministe- 
rial, that  they  violate  their  duty  whenever  they  do 
any  act  in  making,  suppressing  or  altering  the  record, 
unless  it  be  sanctioned  by  the  court,  or  provided  for 
by  law.  It  is  through  the  medium  of  clerks,  that  the 
people  have  access  to  the  treasury,  for  many  purposes. 
Commonwealth's  witnesses,  venire  _men,  &c.  Ate.  are 
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The  common  paid  on  their  certificates.     It  is  important,  for  the  well- 

WEv£TH      fare  of  the  state,  that  clerks  should  be  strictly  correct 

B.  S.  Cham-  upon  ail  occasions.     And  they  will  find  it  a  matter  of 

bjeei.       infinite  importance   to  themselves,   if  they  visit  the 

treasury  and   draw  the  money   upon  claims,  passing 

through  their  own  hands,  unless  such  claims  are  fully 

sanctioned  by  their  courts  or  by  the  law. 

In  adjudicating  upon  the  conduct  of  clerks,  this 
If  the  act  per  court  cannot  enter  into  a  consideration  of  the  motives 
«,  be  a  breach  which  influence  their  conduct.     The  simple  enquiry 

Tioar°dabi°u*  under  the  constitution>  is>  ha9  a  breach  of  good 
ma7be"he  behaviour  in  office,  been  established  by  the  proof?  If 
motive  will  it  has  been,  whether  it  proceeded  from  ignorance, 
not  be  mves-  g00(j  intentions  or  bad,  the  consequences  are  the  same, 
lffa  e  '  (in  their  nature,  although  they  may  not  be  in  degree; 

to  the  community.  A  clerk  may  do  an  act  from  the 
best  motive,  and  yet,  he  might  place  himself  in  sdeh 
an  attitude  by  it,  as  imperiously  to  require  his  remo- 
val. Suppose  a  clerk,  in  drawing  up  his  record,  were 
to  enter  judgment  against  an  executor  de  bonis propriis, 
instead  of  de  bonis  testatoris;  or  suppose  be  were  to 
leave  out  interest  on  a  note,  or  to  give  it  from  an 
improper  date,  and  after  the  adjournment  of  court, 
suppose  him  to  set  about  correcting  these  blunders  of 
his,  by  altering  the  record.  If  one  clerk  may  do  these 
things,  all  may;  and  thus,  in  effect,  a  power  would  be 
be  conceded  to  them,  in  vacation,  of  revising  and  cor- 
recting the  acts  of  the  court,  under  the  pretence  of  in- 
nocently rectifying  their  own  errors.  We  give  to  re- 
cord evidence,  absolute  verity.  This  principle,  which 
has  been  settled  for  ages,  ought  to  be  overturned  as 
soon  as  the  doctrine  shall  prevail,  that  clerks  may  alter 
and  change  their  records,  in  vacation,  according  to 
their  opinions  of  propriety.  A  greater  strictness,  if  pos- 
sible, should  be  observed,  and  a  more  rigid  rule  applied 
in  judging  of  the  conduct  of  clerks,  where  they  under- 
take to  certify  what  the  record  is.  Hertl  they  have  it 
in  their  power  to  do  great  mischief,  by  imposing  on 
those  who  receive  their  certificates  as  containing 
absolute  truth.  In  this  case,  by  certifying  as  the 
record,  what  was  not,  it  became  necessary  to  sup- 
press, afterwards,  the  real  record,  and  thus  a  false 
certificate  was  substituted  in  place  of -the  truth. 
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The  lapse  of  time,  since  the   acts  were  done  by  The  commok 
Chambers,  that  constitute  the  foundation  of  the  prose-      WE^TH 
cution,  has  been  relied  on  in  his  behalf.     We  know  of  b.  S.  Cham- 
no  limitation  to  investigations  of  this  character.     The        bers. 
delay   in  bringing  forward  the  charges,   may   be  a  — — 
ground  of  imputation,  against  those  who  have  been 
instrumental,  at  so  late  a  period,  in  setting  on  foot  the 
prosecution.     It  may  be  said,  that  private  malice,  and 
not  the  public  welfare,  is  at  the  bottom  of  it.     With 
these  things,  the  court  have  nothing  to  do.  further 
thau  to  make  the  age  of  the  transactions  so  operate, 
as  to  induce  us  to  receive  the  parol  proof  in  relation  to 
them,  with  great  caution. 

In  conclusion,  we  shall  state,  that  good  behaviour 
in  a  clerk,  consists  in  discharging  accurately  and 
faithfully,  and  in  proper  time,  alt  the  duties  required 
of  him  by  law,  in  making  correct  records  of  the  judi- 
cial acts  and  proceedings  of  his  court,  under  the 
soperintendance  of  the  court,  so  that  the  whole  record, 
when  signed,  shall  have  received  the  approbation  of 
the  court,  and  then,  in  preserving  the  records  so  made, 
inviolate  and  unchanged,  subject  alone  to  such  amend- 
ments as  may  be  made  by  the  court,  and  in  certifying 
that  which  the  law  requires  him  to  certify,  and  that 
which  the  record  warrants  him  to  certify,  and  nothing 
more  nor  less.  Believing  that  the  accused  has  fallen, 
short,  in  the  discharge  of  his  duty,  according  to  this 
rule,  and  has  been  guilty  of  a  breach  of  good  beha- 
viour in  office,  it  is  our  duty  to  pass  sentence. 

Wherefore,  it  is  considered  and  adjudged,  that 
Benjamin  S.  Chambers,  clerk  of  the  Scott  circuit 
court,  is  guilty  of  a  breach  of  good  behaviour  in 
office,  in  manner  and  form  as  set  forth  in  the  first  and 
second  charges  exhibited  against  him.  And  it  is 
further  considered,  ordered  and  adjudged,  that  the 
said  Benjamin  S.  Chambers,  clerk  of  the  Scott  circuit 
court,  aforesaid,  shall  be,  and  he  is  hereby  removed 
from  his  said  office  of  clerk  of  the  Scott  circuit  court 
aforesaid.  The  members  of  this  court  concurring  in 
this  sentence. 

Denny,  attorney  general,  for  the   commonwealth; 
CriUendm  and  Richardson,  for  the  accused. 
Vol.  I.  Q 
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The  common  jfo  defendant,  hy  his  counsel*  applied  for  a  naff  trial,  on 

wealth  ^  following  affidavit  and  petition. 

B.  8,  Cham-  Commonwealth  or  Kentucky: 

BERS. 

-  Franklin  County^  set. 

Benjamin  S.  Chambers,  this  day,  personally  appear- 
ed before  me,  Henry  VV  in  gate,  a  justice  of  the  peace, 
for  the  county  aforesaid,  and  made  oath,  that  since  his 
trial  upon  the  late  prosecution  against  him,  in  the 
court  of  appeals,  he  has  acquired  information  of  testi- 
mony, that  would  have  been  material  and  important 
to  his  defence,  and,  as  he  hopes,  decisive  in  his  favor. 
He  states,  that  he  believes  the  fact  to  be,  that  when 
Rhodes  Thompson,  whose  testimony  is  referred  to,  and 
will  be  recollected  by  the  court,  learned  from  Holland 
his  unwillingness  to  serve  as  committee  for  the  lunatic, 
Hans  Peeples,  that  he  informed  the  court  to  that 
effect;  but,  at  the  same  time,  desired  that  Holland 
might  stand  or  be  appointed  committee,  saying  that 
he  (Thompson,)  would  do  the  business  for  him;  that 
he  can  prove  the  truth  of  this  statement,  by  E.  P. 
Suggett.  He  can  also  prove,  as  he  verily  believes, 
by  William  Suggett,  Andrew  Johnson,  and  many 
others,  that  the  signature  of  Holland's  name,  on  the 
copy  of  the  order  of  allowance  to  H.  Peeples,  produced 
from  the  auditor's  office,  is  in  the  hand  writing  of  the 
said  Rhodes  Thompson. 

The  affiant  also  states,  that  he  does  verily  be- 
lieve, he  can  prove,  by  Gen.  John  Payne,  the  repeated 
declarations  of  the  said  Thompson,  that  he  (Thomp- 
son,) knew  that  the  $30,  (the  money  drawn  from  the 
treasury,  by  virtue  of  the  aforesaid  copy  of  said  order,) 
was  paid  to  Mrs.  Peeples,  the  lunatic's  wife,  at  the 
proper  time. 

He  further  states,  that  he  can  prove,  that  John  N. 
Lvle,  who  was  a  witness  upon  the  trial  of  Baid  prose- 
cution, after  his  examination,  and  after  the  evidence 
on  both  sides  was  closed,  when  complaining  of  the 
severity  of  the  remarks  of  counsel,  on  his  testimony, 
said,  that  the  counsel  was  severe  upon  him;  but  that 
he  had  been  mild  in  his  testimony,  and  that  if  be  had 
it  to  go  over  again,  he  could,  or  would,  tell  a  great 
deal  more.  That  he  can  prove  this  statement,  in  rela- 
tion to  Lyle,  by  Edward  Johnson,  and  many  others. 
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He  farther  states,  that  he  has  discovered  the  whole  T»  sommo* 
of  the  above  mentioned  evidence,  since  the  close  of     WK^,TH 
the  evidence  upon  said  trial;  nor  even  then,  nor  until  B.  9.  Cham- 
•ince  the  opinion  of  the  court,  upon  said  prosecution        beh». 
was  rendered,  was  he  apprised  of  the  materiality  of 
said  newly  discovered  testimony. 

B.  S.  CHAMBERS. 

Subscribed,  and  sworn  to9  before  me.  this  6th  of 
February,  1829.  H.  WINGATE,  J.  P. 

Motion  and  Petition  for  a  new  trial  and  rehearing* 

•  The  very  frequent  refusal  of  petitions  for  re-hear-  Petition  for  a 
ing  in  this  court,  heretofore,  would  have  induced  the  re-hearing, 
counsel  for  the  defendant,  to  have  been  diffident  in  this 
application,  did  they  not  consider  the  present  case  an 
exception  to  the  common  rules  of  proceeding.  The 
reason  of  the  rule  of  court,  which  authorizes  petitions 
for  re-hearing,  is  founded  on  the  supposition,  that  cases 
nay  occur,  in  which  it  may  be  necessary  to  the  ends 
of  justice.  We  do  conscientiously  believe  this  to  be 
one  of  those  cases;  and  that  your  honors  will  have  less 
hesitation,  in  reviewing  its  merits,  from  the  considera- 
tion alone,  that  your  jurisdiction  of  it,  is  original  and 
exclusive^  and  your  decision  JinaL  Therefore,  under 
the  peculiar  relations  and  duties  of  the  court,  as  con- 
nected with  this  proceeding,  we  are  led  confidently, 
though  respectfully,  to  ask  for  a  new  trial  and  hearing 
of  the  prosecution  against  the  defendant,  both  in  point 
of  law  and  fact: 

Because,  be  is  advised,  and  believes  his  case  has 
been  misconceived  in  both  these  respects: 

And  further,  because,  since  the  trial  lately  had,  he 
has  discovered  new  and  important  testimony  to  his  de- 
fence; and  now  has  in  his  power,  other  and  further 
E roof,  not  used  by  him  on  his  trial,  as  he  was  instructed 
y  his  counsel,  to  believe  the  same  would  not  be  neces- 
sary. 

The  counsel  for  the  defendant  would  respectfully 
suggest,  that  the  great  stake  which  he  has  in  this  trial, 
is  of  itself  sufficient  to  give  It  peculiar  interest  and  con- 
sideration. In  the  present  aspect,  however,  of  the  case, 
this  is  not  its  only  feature  of  importance.    We  seri- 
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Tws  commom  ously  believe,  that  the  views  of  the  judicial  policy, 
WB*£TH      with  which  the  opinion  rendered  in  this  case,  is  made 

B.  S.  Cham-  op,  lead  to  the  establishment  of  principles  and  pre  ce- 
nsus       dents  in  our  criminal  jurisprudence,  alike  novel  and 

F'  tition  for  a  dan?eroU8*     More   than   twenty   years   ago,  it    was 

re-hearing,  derided  in  this  court,  that  an  information  against  a 
clerk  to  remove  him  from  office,  should  be  carried  on 
in  the  name  of  the  commonwealth,  by  the  attorney 
general,  a  part  of  whose  official  duty  it  is,  to  attend  to 
and  manage  the  prosecution.  It  may  then  Bafely  be 
assumed,  that  this  is  in  the  nature  of  a  criminal  pro- 
cteding;  and  of  course,  governed  by  the  same  rules  and 
principles  of  decision,  that  regulate  similar  cases,  in  all 
the  courts  of  the  state.  The  decision  referred  to,  was 
both  wise  and  expedient;  because  the  constitution  is 
silent,  as  respects  the  mode  of  proceeding  against  a 
clerk,  as  well  as  the  rules  and  principles  of  decision, 
which  should  be  observed  under  it.  It  was,  therefore, 
indispensable,  that  the  court  should  both  prescribes 
mode,  and  declare  the  nature  of  the  proceeding,  to  be 
enabled  to  act  with  either  justice  or  accuracy.  Every 
judicial  tribunal,  not  absolutely  capricious  and  despo- 
tic, must  be  guided  by  certain  fixed  principles,  and 
legal  land  marks,  in  the  decision  of  every  one  of  the 
various  and  different  cases,  that  may  be  brought  before 
it.  Hence,  we  have  different  rules  of  proceeding,  as 
well  as  principles  of  decision,  in  the  same  court,  in 
different  cases.  That  which  would  be  proper  and 
applicable  in  a  suit  in  chancery,  or  an  action  of 
assumpsit,  would  be  equally  the  reverse,  under  an 
indictment  for  murder;  and  we  cannot  conceive,  of  a 

! greater  cause  of  injustice  to  parties,  than  in  the  con- 
bunding  of  those  rules  and  principles  of  decision,  or 
in  mistaking  their  application  altogether. 

It  is  true,  the  constitution  has  confided  the  decision 
of  the  defendant's  case,  to  a  court  of  law,  and  not  to 
a  jury  of  his  country.  The  reason,  however,  of  this 
provision,  is  obvious.  Clerks  of  courts,  are  presumed 
to  be  professionally  skilled,  in  all  the  business  of  their 
several  offices,  and  are  required  to  produce  a  certifi- 
cate to  this  effect,  before  they  can  be  eligible  for  ap~ 
S ointment.  The  correct  performance  of  their  various 
uties,  as  prescribed  by  law,  requires  not  an  incon- 
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Biderable  portion  of  legal  knowledge;  of  course,  those  Thkcommow 
only  are  competent  to  judge  of  the  rectitude  and     WK^,LTH 
validity  of  their  official  acts,  whose  knowledge  of  their  B.  8.  Cham- 
duties,  is  presumed  to  be  superior  to  their  own*     For       biri. 
this  reason,  it  was,  we  have  no  doubt,  the  convention  «  titi     ~f    " 
very  wisely  provided  for  the  trial  of  clerks  of  courts,  re-heariog. 
before  the  supreme  judicial  tribunal  of  the  state.    But, 
we  premise  with  confidence,  that  the  character  of  the 
tribunal  before   which   they   are  tried,  can  neither 
change  the  nature  of  the  proceeding  against  them,  or 
the  rules  and  principles  of  law,  under  which  it  should 
be  conducted.     In  declaring  the  court  judges  of  the 
facts)  as  well  as  the  law,  and  requiring  two  thirds  of  the 
members  thereof,  to  concur  in  a  sentence  of  guilty, 
the  constitution  itself,  apart  from  the  decision  above 
referred  to,  may  safely  be  said  to  have  pointed  out,  and 
defined  the  nature  of  this  proceeding,  and  guarantied 
to  every  clerk  on  his  trial,  all  the  legal  maxims  that 
apply  to   a  criminal  case.     We  will   not,  however 
dwell  longer  on  this  point,  inasmuch  as  it  is  unneces- 
sary for  us  to  enforce  the  reason  of  a  rule,  which  has 
been  deliberately   established  by  a  decision  of  the 
court,  and  is  in  every  way  consonant  to  the  principles 
of  public  justice  and  policy. 

We  will  now  refer  to  some  of  the  leading  and  set- 
tled principles  of  criminal  jurisprudence,  in  contra- 
distinction to  what  has  been  held  applicable  to  civil 
cases  only.  On  a  criminal  charge,  the  first  great 
maxim  is,  that  the  accused  shall  be  presumed  innocent, 
until  the  contrary  is  proved;  and  that  no  man  is  bound 
to  show  his  justification,  under  a  mere  suggestion  of 
either  fraud  or  felony.  The  quo  animo*  or  intention, 
motive  or  design,  with  which  an  act  has  been  commit- 
ted, which  forms  the  basis  of  a  criminal  charge,  has 
ever  been  held  to  be  of  the  last  importance,  under  an 
inquiry  of  guilt  ot  innocence.  It  is  only  as  a  free  agent, 
or  discretionate  being,  that  man  is  held  accountable 
for  his  acts.  If,  upon  no  other  than  this  principle,  he 
is  answerable  before  the  eternal  tribunal,  he  cer- 
tainly should  not,  before  an  earthly  one,  be  made 
responsible  for  acts,  as  crimes*  to  which  his  will  lent  no 
criminal  intention.  It  has  been  solemnly  laid  down 
as  law,  that  crimes  of  all  denominations,  consist  wholly 
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Tbecopkok  in  the  purpose  of  the  human  will,  producing  the  act* 
wealth      Under  a  criminal  charge,  therefore,  the  fir?t  inquiry 

B.  9.  Cham-  is,  as  to  the  motive  of  the  actor.  In  very  many  cases, 
bkrs.        the  law  declares  the  act  itself,  to  be  the  best  evidence 

p        ~  —    of  this  motive,  and  will  not  suffer  it  to  be  contradicted, 

re^hearingT  *  <>r  explained.  In  many  others,  where  the  act  does  not 
necessarily  fix  a  criminal  design,  the  motive  with  which 
it  is  done,  is  always  resorted  to,  it  settling  its  charac- 
ter and  consequences.  Where  this  is  the  case,  (and 
we  contend,  that  of  the  defendant  to  be  precisely  the 
tame,)  the  law  declares,  that  every  thing  should  be 
taken,  and  construed  most  favorably  for  the  accused; 
and  that  his  guilt,  according  to  the  principles  here 
laid  down,  should  be  made  apparent  by  evidence,  un- 
contradicted, clear  and  conclusive. 

Notwithstanding  these  well  known,  and  long  settled 

{principles  of  criminal  jurisprudence,  the  court  have 
aid  it  down,  as  a  rule  of  decision,  in  the  present  case, 
that,  "In  adjudicating  upon  the  conduct  of  clerks,  this 
court  cannot  enter  into  consideration  of  the  motives 
which  influence  their  conduct.  The  simple  inquiry 
under  the  constitution,  is,  has  a  breach  of  good  beha- 
viour in  office,  been  established  by  the  proof?  If  it 
has  been,  whether  it  proceeded  from  ignorance ,  good 
intentions,  or  bad,  the  consequences  are  the  same  to 
the  community."  This,  with  submission  to  the  court, 
is  a  doctrine  to  which  we  cannot  subscribe;  which  is 
contradicted  by  the  principles,  on  which  all  similar 
cases  have  been  decided;  and  which,  in  its  practical 
operation,  would  sweep  from  office  every  functionary 
of  the  government.  If  this  court  sits  as  a  mere  stand- 
ard of  the  law,  to  pronounce  its  simple  dictum;  andr 
according  to  which,  every  case  like  this,  is  to  be  mea- 
sured, regardless  of  every  thing,  but  the  law;  why  does 
the  constitution  provide,  that  "the  court  shall  be 
judges  of  the  facts,  as  well  as  the  law  ?"  This  does  not 
apply  to  a  mere  decision  on  the  sufficiency  of  proof, 
to  show  that  the  law  has  been  violated;  because 
the  proof  is  necessary  to  the  judgment  of  the  law, 
which  it  was  not  designed,  should  be  abstractly,  or 
hypothelically  declared.  But,  in  making  the  court 
the  judges  of  the  farts,  expressly,  as  well  as  the  law, 
the  constitution  certainly  confers  on  them,  and  means 
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they  shall  exercise  a  souhd  discretion,  on  whatever  is  tfrk  botnioar 
calculated  to  fit  the  true  character  of  the  case,  as  it  wk^T* 
respects  both  the  act  and  the  intention.  The  counsel  B.  S.  Ciuit* 
cannot  perceive  a  difference  in  the  principles  of  deci-  be&s. 
sion,  betfrixt  this  and  a  case  of  impeachment.  Both  pet|tion  for  ^ 
proceedings  lead  to  the  same  result;  deprivations  of  shearing, 
office,  for  misbehaviour  therein.  Neither  can  they 
conceive  a  difference  in  the  principles,  or  obligations, 
of  official  duty  ;*but  suppose,  that  the  faithful  perform- 
ance  of  which,  among  all  public  officers,  should  be 
tested  by  the  same  rules  and  principles.  It  has  been 
remarked  by  the  court,  that  the  duties  of  a  clerk,  are 
chiefly  ministerial,  prescribed,  and  definite;  and  there- 
fore, according  to  the  rule  of  decision  above  referred 
to,  he  is  presumed  to  have  neither  official  discretion, 
will,  or  design.  It  is  true  that  the  duties  o(  clerks  are 
principally  ministerial:  yet,  we  know  that  many  of 
their  official  acts  require  both  deliberation  and  judg- 
ment; that  they  have  frequently  to  decide  on  the  law, 
as  It  may,  or  may  not  be,  and  that  the  law  requiring 
them  to  produce  a  certificate  of  qualification  from  the 
court  of  appeals,  before  they  can  he  eligible  for  appoint- 
ment, not  only  presumes,  but  requires  them  to  possess 
capacity,  knowledge  and  skill.  Why,  then,  are  they 
above  all  other  public  officer?,  to  be  deprived  of  official 
motives?  Incases  similar  to  this,  the  motives  of  public 
officers  under  trial  for  misbehaviour,  have  been  held 
as  a  sacred  principle  of  defence,  and  their  right  freely 
to  go  into  them,  in  either  justification  or  extenuation, 
has  never  been  questioned,  or  refused.  In  the  trial  of 
Judge  Chase,  the  most  momentous  and  important 
known  to  the  nation,  this  constituted  the  gist  of  the 
Inquiry;  every  charge,  or  article  of  impeachment, 
against  him,  alleged  corrupt  motives  in  his  official  con- 
duct, and  the  whole  case  was  argued,  and  decided  on 
the  principle  of  intention.  But,  why  need  we  resort  to 
other  cases ,  or  analagous  proceedings,  when  there  is 
to  be  found,  in  the  records  of  this  court,  nay,  in  the 
proceedings  of  this  case  itself,  confirmation  of  the  doc- 
trines we  advance.  The  information  filed  by  the 
attorney  general,  against  the  defendant,  is  according 
to  form  and  usage,  in  cases  of  this  kind,  and  it  is  pre- 
sumable, contains  nothing  but  what  is  necessary  to  the 
legally  setting  forth  the  charges  against  him.    What 
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Thecommoh  does  that  information  aver?  The  quo  animo,  or  corrupt 
WJE^TH      intention  and  design  of  the  defendant,  is  coupled  with 

B.  s.  Cham- every  charge,  and  constantly  alleged,  in  his  official 
bers.       acts,  of  which  complaint  is  made.     Notwithstanding 

Petition  for  a  tn*8*  tne  Principle  of  the  decision  rendered,  goes  the 

re-hearing,  length,  that  the  commonwealth  is  not  only  excused 
from  proving  this  important  allegation,  or  averment, 
but  that  it  shall  not  avail  the  defendant  to  disprove  it* 
In  the  case  of  the  Commonwealth  vs.  Thomas  Arnold, 
clerk  of  the  Bourbon  circuit  court,  on  a  proceeding 
precisely  similar  to  that  against  the  defendant,  upon 
almost  every  point,  and  under  every  charge,  the  court 
coupled  the  motives  and  intentions  of  the  party,  with 
his  official  acts.  One  of  the  charges  against  that  clerk, 
was,  his  permitting  one  Miller,  to  act  as  his  deputy, 
without  the  requisite  and  legal  qualifications.  This 
was  fully  proved  5  and  an  act  of  the  legislature  addu- 
ced, and  relied  on  by  the  attorney  general,  which  forbid 
deputies  thus  to  be  employed,  by  any  clerk,  under  a 
penalty  of  £500.  In  reply  to  this,  the  court,  in  their 
opinion  in  that  case,  say,  "the  defendant  must  be 
admitted  to  have  acted  incompatibly  with  the  strict 
duties  of  his  office."  But  this  they  allow  to  be  palliated 
by  circumstances,  going  to  show  no  improper  intention 
or  design,  in  the  clerk.  Arnold  repeated  this  offence, 
even  after  the  information  was  filed  against  him;  yet,  the 
court  said  his  conduct  in  that  was  not  of  a  character, 
which  ought  to  induce  his  removal  from  office, 
because,  they  say,  "the  proof  is  satisfactory,  that  his 
having  done  so,  was  not  the  result  of  any  thing  like 
contumelious  behaviour,  but  an  honest  conviction  of  its 
propriety  arm  correctness"  Another  charge  against  Ar- 
nold, was,  his  refusing  to  issue  process  in  particular 
cases,  when  legally  and  properly  called  on  so  to  do. 
The  proof  accorded  with  the  charge.  In  reply  to  this, 
the  court  said,  his  reason  for  such  refusal,  was  not 
satisfactory;  but  they  thought  it  "sufficient  to  excuse 
him  from  a  toilful  abuse  of  the  duties  of  his  office." 
And  the  court  further  say,  in  reference  to  this  same 
charge,  "It  is  impossible  for  a  candid  mind,  after 
reviewing  the  reasons  assigned  by  the  defendant,  to 
hesitate  in  acquitting  him  of  any  corrupt  or  impure  mo- 
tive." Again,  Arnold  was  also  charged  with  having 
made  out  a  false  and  imperfect  record,  in  a  particular 
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cast,  and  refusing  to  correct  the  same  when  called  on  Tm  common 
80  to  do.     To  this,  the  court  also  say,  "the  evidence      WE^TH 
is  insufficient  to  establish  a  corrttpt  or  wilful  abuse  of  B.  S.  Cham- 
defendant's  office,  he  being  honestly  of  opinion,  that        aaas. 
what  was  alleged  to  be  necessary  in  the  record,  did  petition  for  a 
hot,  in  truth  or  law,  belong  to  it."     We  will  recite  re-hearing. 
one  further  charge,  with  the  decision  of  the  court  on 
i^  in  the  case  of  Arnold;  he  was  charged  with  having 
exacted,  and  received,  illegal  fees  in  his  office.     Upon 
this,  the  court  say,  "We  might  have  entertained  a 
different  opinion,  if  any  thing  like  corruption  or  impure 
motive,  was  proved  to  have  actuated  the  defendanl  iu 
charging  fees  for  services,  before,  in  fact,  the  services 
were  performed;"  a  positive  law,  then  in  force,  inter- 
dicting clerks  from  issuing  their  fee  bills  for  services, 
until  they  were  performed. 

Here  then,  with  submission  to  the  court,  we  have 
principle  supported  by  precedent  and  authority;  and 
a  full  and  unqualified  recognition  of  the  position;  we 
presume,  in  this  case;  that  this  being  a  criminal  pro- 
ceeding, it  should  be  conducted  and  decided  on, 
according  to  the  same  rules  and  principles,  that  apply 
to  criminal  cases  generally;  and  that  the  motives 
and  intentions  of  a  clerk,  when  accused,  become  a  fit 
subject  of  legal  inquiry,  as  th'ey  go  to  fix  and  establish 
the  character  •  arid  tendency  of  the  acts,  of  Which  he 
is  charged.  Under  the  opinion  in  the  Commonwealth 
vs.  Arnold,  just  referred  to,  we  might  go  even  further 
than  this:  there,  the  court,  in  commenting  on  the 
charge  of  taking  improper  or  illegal  fees,  use  this  em; 
phatic  expression:  "We  might  have  entertained  a 
different  opinion,  if  any  thing  like  corruption,  or 
impure  motive,  was  proved  to  have  actuated  the  defen- 
dant,7' &c.  Here,  a  legal  violation  of  the  defendant's 
official  duty  was  shewn;  nevertheless,  the  court,  in 
conformity  to  the  averments  of  the  information  as  filed, 
which  allege  an  impure  motive  in  the  defendant,  seem 
to  require  proof  of  the  truth  of  those  averments,  and  in 
the  absence  of  this  proof,  to  presume  {he  defendant's 
innocence.  Thus,  the  defendant  is  not  merely  permit- 
ted to  justify  his  conduct,'  by  his  motives,  in  shewing 
them  to  be  good,  but  the  prosecutor  is  required,  in 
accordance  with  the  allegations  of  the  information 

Vol;  I.  K 


Digitized 


by  Google 


180  J.  J.  MARSHALL'S  REPORTS. 

Tbe  common  g\e<j  against  him,  to  prove  them  to  have  been  badi 

wcalth      Notwithstanding  the  force,  and  high  authority,  of  this 

B.  S.  Cram-  decision,  we  do  not  ask  for  the  defendant,  any  thing 

*'**•       further,  or  more,  than  permission  to  justify  himself 

Petition  for  a  accor(^ng  to  his  motives*  by  which,  »ith  an  examina- 

re-bearing,      tion  of  his  official  conduct,  under  the  rules  of  criminal 

inquiry,  he  is  willing  to  stand,  or  fall. 

In  declaring,  what  is  hereafter  to  be  the  settled  law, 
touching  the  duties  and  responsibility  of  clerks  of 
courts,  the  courts  in  the  opinion,  of  which  we  pray  a 
revision,  further  say:  "In  conclusion,  we  shall  state, 
that  good  behaviour  in  a  clerk,  consists  fn  discharging 
accurately^  and  faithfully^  and  in  proper  time,  all  the 
duties  required  of  him  by  law;  in  making  correct  re- 
cords of  the  judicial  acts  and  proceedings  of  his  court, 
under  the  superintendence  of  the  court,  so  that  the 
whole  record,  when  signed,  shall  have  received  the 
approbation  of  the  court;  and  then,  in  preserving  the 
records  so  made,  inviolate  and  unchanged,  subject 
alone,  to  such  amendments  sis  may  be  made  by  the 
court;  and  in  certifying  that  which  the  law  require* 
him  to  certify,  and  that  which  the  record  warrants 
him  to  certify,  and  nothing  more  nor  Us*" 

The  above  may  be  looked  on  as  a  positive  decla- 
ration of  the  law,  now  settled  and  adjudged,  andf 
intended  to  operate  on  all  cas&s  hereafter,  similar  to 
that  in  which  it  is  given.  Considering  what  may  be 
the  future  influence  or  effect  of  the  rules  thus  laid 
down,  the  counsel  for  the  defendant,  would  have  no 
motive  at  this  time,  either  to  recognize  their  fitness/ 
or  question  their  propriety;  but,  with  reason  to 
believe,  that  they  were  conceived  in  reference  to  the 
case  of  the  defendant,  and  had  their  influence  in  lead- 
ing to  the  conclusion  upon  it,  as  notified  from  the 
bench.  We  are  constrained,  with  proper  respect  for 
the  court,  to  apply  to  those  rules,  the  objections  to* 
which  we  think  them  entitled.  For  the  present,  wer 
will  not  attempt  to  discriminate  betwixt  the  rules 
themselves,  and  the  construction  which  the  court  hay 
given  them ;  but  consider  of  the  effect  of  the  rules* 
under  the  construction  they  have  received.  In  tbutf 
defining  the  rules  of  good  behaviour  in  clerks,  we  are 
to  understand  from  the  court,  that  whatever  may  be* 
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done  or  omitted,  contrary  to  those  rales  and  principles  The  common 
of  duty,  constitutes  a  jirvacik  of  good  behaviour.  For  W*^TH 
the  court  have,  as  before  referred  to,  said  the  simple  B.  8.  Cham- 
ioquiry  under  the  constitution  is,  "has  a  breach  of  »»*«. 
good  behaviour  been  established  by  the  prooff  If  it  petition  for  a 
has,  no  matter  what  the  intentiotis  of  the  party  may  be,  re-hearing, 
he  is  declared  to  be  culpable.  As  far  as  these  rules  of 
fgood  behaviour"  go,  they  were  no  doubt  intended 
to  be  obligatory.  The  meaning  of  the  court,  it  is 
believed,  cannot  be  misunderstood.  The  opipion  ren- 
dered on  this  point,  is  declarative;  it  defines  and 
specifies,  and  without  saying  what  may  not  be  done,  it 
declares  what  shall.  Of  course  then,  the  court  have 
declared  in  this  decision,  that  a  violation  of  either  of 
the  rules  of  official  duty,  therein  prescribed  and 
settled,  for  the  behaviour  of  clerks,  shall  hereafter 
constitute  cause  of  removal.  Is  there  a  clerk  in  the 
commonwealth,  let  his  qualifications  and  integrity  be 
what  they  may,  who  could  hold  his  office  for  three 
months,  under  an  application  of  these  principles  of 
decision?  Not  one.  In  the  language  of  a  former  chief 
justice  of  this  court,  alike  distinguished  for  talents 
and  integrity,  the  well  earned,  and  most  elevated 
reputation  of  a  meritorious  clerk,  would,  for  the  least 
error  in  office,  be  degraded  by  the  sentence  of  the 
law,  to  a  level  with  the  'vile  and  corrupt,  who,  by 
labor  of  office,  shall  have  inflicted  the  most  serious  out- 
rages on  the  community.  "A  principle,  (say  the  court 
in  the  case  of  the  commonwealth  vs.  Arnold)  which 
thus  tends,  in  its  consequences,  to  place  on  an  equality, 
guilt  and  innocence,  cannot  be  admitted  the  correct 
doctrine  of  the  law."  To  this  opinion  of  the  court, 
as  formerly  expressed,  we  can  all  adhere ;  because,  it 
carries  with  it,  self  evident  convictions  of  truth  and 
justice,  and  leads  to  no  consequences,  that  innocence 
should  dread.  But,  where  a  breach  of  good  behaviour 
in  office,  and  an  unintentional  violation  of  any  positive 
duty  of  such  office,  are  declared  to  be  one  and  the 
same  thing,  we  may  look  for  consequences  equally 
perplexing  and  disastrous.  This  doctrine  is  destruc- 
tive of  the  grounds  of  public  confidence,  as  well  as 
the  principles  of  public  service.  It  leaves  no  motive 
to   official  integrity;  confounds   the  guilty  and  the 
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TnrcoirMo*  unfortunate,   and  deprives  merit  of  its  reward,  in 
^iV™*      making  no  discrimination  betwixt  the  good  and  th«-  bo<L 

mm   M"      ^e  counse'  *n  ^is  case»  in  thus  considering  of  the 


consequences  of  a  decision,  heed  not,  it  is  hoped, 
Petit!  n  for  a  declare  that  they  do  not  thereby  intend  the  slightest 
rebewog.'  disrespect  to  the  court.  The  case  before  your  honors 
is  a  highly  important  one;  of  the  greatest  magnitude 
to  the  defendant,  and  likely  to  furnish  a  precedent  of 
serious  consequence  to  the  state.  Therefore,  it  was 
thought,  a  free  enquiry  into  the  principles  involved  in 
it,  would  be  neither  unacceptable  or  improper. 

In  reference  to  the  rules  of  behaviour  in  office,  as 
laid  down  for  the  information  and  government  of 
clerks,  apart  from  the  construction  they  have  received, 
as  applicable  to  the  present  case,  we  fiave  no  hesita- 
tion in  declaring  our  conviction,  that  they  are  legal, 
just  and  salutary.  It  is  the  construction  and  application, 
which  Jhese  rules  are  made  to  receive,  to  which  we  do 
most  earnestly  object.  We  have  no  doubt,  but  that 
they  correal)'  point  out  and  define  the  duties  of  clerks, 
whilst,  at  the  saine  time,  we  cannot  admit,  that  a  vio- 
lation of  any  one,  or  all  of  them,  would,  of  itself^ 
amount  to  a  "breach  of  good  behaviour"  in  office* 
Herein,  with  due  submission,  we  verily  believe  tbe 
court  have  mistaken  the  true  meaning  and  import  of 
the  constitution,  by  the  construction  they  have  put  on, 
the  words  "breach  of  gopd  behaviour."  The  framerg 
of  the  constitution  never  could  have  supposed  that 
clerks  would  be  infallible,  or  exempt  from  the  usual 
portion  of  human  frailty.  What  then  is  meant  by  the 
term  good  behaviour  ?  Was  it  designed  to  express  an 
entire  exemption  from  all  error,  and  perfect  official  infal- 
libility, or  used  as  a  contradiction  to  its  opposite,  bad 
behaviour?  Good  behaviour,  rnay  be  considered  as  a 
series  of  habitual  rectitude  and  propriety,  ii.  reference 
to  either  official  or  private  conduct;  and  bad  behaviour 
precisely  the  reverse.  An  individual  would  acquire 
a  reputation  for  either,  just  as  bis  common  habits 
(night  incline  him  to  one  point  or  the  other.  Good 
pehaviour,  like  good  character,  may  be  looked  upon  as 
an  unit,  although  made  up  of  many  acts  and  pieces  of 
conduct  What  would  be  a  breach  of  good  character  f 
A  mistaken  motive  of  right  or  wrong,  or  any  error 
incident  to  human  frailty?  To  this  wc  must  all  say  no. 
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A  breach  of  good  character,  would  require  an  habitual  Th»«©iiik>k 
departure  from  rectitude  and  propriety,  or  the  com-     W*^£TH 
mission  of  some  act  of  essential  turpitude,  and  incpm-  B.  8.  Cha*» 

f'atihle  with  the  principles  ol  right,  justice  and  honor.  »*— * 
n  the  same  way,  a  breach  of  good  behaviour  in  office,  Petition  fet «. 
would  require  an  habitual  neglect  of,  and  departure  rt-btariBg.  *' 
from,  the  duties  of  the  same,  or  the  commission  of 
tome  act,  shewing  a  corrupt  intention,  incompatible  with 
the  public  duty  and  safety.  We  must  receive  and 
apply  terras,  as  they  are  generally  used  and  under- 
stood. What  do  we  *nean  when  we  speak  of  the 
good  behaviour  of  a  governor,  a  judge,  sheriff  or  any 
other  public  functionary?  Do  we  mean  an  exemption 
from  all  error,  and  perfect  official  infallibility  or  a 
general  intention  and  habit  of  conduct,  to  do  right,  as 
far  as  human  nature  and  frailty  will  permit?  We  can* 
not  hesitate  in  responding  to  this  enquiry.  Perfection 
and  infallibility  is  not  looked  for,  much  less  found  in 
man ;  and  we  have  no  doubt,  but  that  the  frame  re  of 
the  constitution,  in  providing  for  the  trial  of  clerks, 
and  specifying  the  cause  for  which  they  should  be 
removed  from  office,  considered  the  term  good  beha- 
viour in  the  same  light  that  we  have  viewed  it,  and 
Intended  it  should  so  operate  and  be  received.  Any 
other  construction  is  contradicted  by  all  the  authorities 
and  analogies  of  the  law,  and  leads  directly  to  the 
unjust  and  dangerous  consequences  which  we  have 
attempted  to  expose. 

Before  we  advert  to  the  view,  which  the  court  have 
taken  of  the  evidence  in  this  case,  we  will  offer  a  few 
remarks  on  the  subject  of  the  minute  book*  In  the 
argument  of  the  case  to  the  court,  the  counsel  for  the 
defendant,  did  not  assume  the  position,  that  the  minute 
bcok,  without  the  signature  of  the  judge,  is  of  itself, 
a  perfect  and  valid  record.  This  they  know  is  not 
the  fact,  whilst  they  did  contend,  and  now  repeat,  that 
the  original  minutes  of  proceeding,  when  signed  by  the 
court,  is  a  record,  against  which,  a  plea  of  nut  tiel 
record  could  not  prevail.  The  circuit  court  is  a  court 
of  record;  yet,  the  law  instituting  and  organizing  the 
same,  does  not  specify  or  require  any  particular  form 
or  size  of  record,  further,  than  that  a  fair  and  perfect 
record  be  kept  of  all  the  proceedings  had  in  said  court. 
There  are  many  circuit  courts  in  the  state,  where  no 
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Tm  cannon  0jther  record  is  kept,  than  the  book  of  original  entries, 
wbaltp      wtlat  j8  ca)je(j  the  oiiodte  book,  and  the  order  book, 

J».  &  Cha*  being  both  blended  into  one.  The  court,  we  have  no 
www*       doubt,  point  out  what  should  be  the  practice,  correctly, 

Petition  for  a  w^en  they  8a7  ^at  tiie  orders  of  court  should  be 

Tf-frsaring.  extended  daily,  and  signed  by  the  judge.  There  are, 
however,  but  few  of  our  circuit  judges  who  adhere  to 
this  practice,  but  rely  on  the  minute  book,  from  ooe 
term  to  another,  and  sometimes  even  without  signa- 
ture, as  evidence  of  their  judicial  proceedings.  In 
the  same  court,  of  which  the  defendant  is  clerk,  one 
of  the  counsel  knows  personally,  that  nothing  was 
more  common  at  a  former  period,  than  for  ail  of  the 
business  of  the  three  or  four  last  days  of  a  term,  to  be 
entered  in  the  minute  book  only,  and  not  carried  to  the 
order  book,  until  the  ensuing  court.  We  do  not  offer 
.  these  remarks  in  approbation  of  this  practice  or  pro- 
ceeding, but  merely  to  show  the  court  the  impression 
which  might  have  been  made  on  the  clerks  in  many 
circuits,  as  to  the  validity  of  the  minute  hook.  In  the 
Scott  circuit,  particularly,  this  validity  has  been  relied 
on,  and  often  sanctioned  by  the  opinion  and  conduct 
of  the  judge.  We  think  it  proper,  that  these  errors 
and  practices  should  be  corrected,  while  we  also  thinl* 
-that  the  denunciations  of  this  court,  bad  better  be 
directed  against  the  circuit  judges,  than  their  clerks, 
who  are  all,  more  or  less,  under  the  influence  and 
control  of  their  respective  courts. 

Without  the  signature  of  the  judge,  and  as  presented 
to  this  court,  we  relied  on  the  minute  book  as  evidence 
only,  that  an  allowance  was  made  by  the  Scott  circuit 
court,  for  Hans  Peeples  of  $30,  in  September,  1820, 
although  the  same  was  not  recorded  in  the  order  book; 
and  as  further  evidence,  that  the  defendant,  had  in 
truth  and  fact,  though  not  of  record,  the  order  and 
sanction  of  the  court,  for  the  certificate  he  made  to 
that  effect;  and  as  still  further,  and  additional  evi- 
dence that  the  defendant  was  guilty  of  no  fraudulent 
intent,  or  corrupt  motive  in  giving  said  certificate,  be- 
cause, he  had  the  sanction  of  the  court,  for  so  doing, 
as  is  evidenced  by  the  minute  book;  and  might  well 
have  been  deceived,  and  mistaken,  as  to  his  carrying 
the  entry  in  the  minute  book, into  the  order  book;  which 
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be  alleged  was  really  the  fact,  and  the  truth.    Relying  *■* 


then  on  the  minute  book  as  evidence  only,  to  support     w**£Tm 
those  facts,  we  refer  the  court  to  1  Starkie,  Ev.  p»  72,  b.  S.  Chaw 
where  it  is  laid  down,  that  even  private  entries  are       »*** 
admitted  as  evidence,  when  made  by  a  party,  having  p^tu*  for  4 
peculiar  means  of  knowledge,  and  made  in  the  course  te-toariDg. 
of  a  particular  routine  of  business,  at  the   time  of  the 
supposed  act.    A  fortiori,  as  was  held  by  the  supreme 
court,  in  the  case  of  Nichols  vs.  Webb,  8  Wheaton,  p; 
326,  are  entries  made  in  the  books,  of  a  notary  public; 
and  we  say,  a  fortiori,  are  the  minutes  of  a  clerk  in 
court,   evidence,  though,    they    be  not  technichully 
Records. 

If  we  be  correct  in  the  law,  with  the  rules  of  its  ap- 
plication to  the  present  case,  there  is  no  difficulty  in 
reconciling  the  evidence  to  the  innocence  of  the  accus- 
ed. We  received  the  declaration  of  the  court,  on 
rendering  the  opinion,  that  no  dishonorable  or  fraudu- 
lent intention  was  imputed  to  the  defendant,  with  great 
pleasure,  both  as  it  respects  his  character  and  feelings, 
and  the  very  safe  and  favorable  light  in  which  it 
places  his  case.  For  if  such  be  the  impression  of  the 
court,  which  we  have  no  room  to  doubt,  we  cannot 
resist  the  belief,  that  according  to  the  authorities  and 
examples  here  submitted,  your  honors  can  have  no  hesi- 
tation in  acquitting  the  defendant  of  crime.  We  can- 
not suppose,  in  either  public  or  private  life,  that  the 
constitution  and  laws  of  our  state,  were  ever  design- 
ed to  confound  the  innocent  with  the  guilty,  or  on  their, 
application  to  the  great  purposes  of  society,  that  they 
require  a  construction  subversive  of  the  principles  of 
both  public  and  private  justice. 

The  case  of  the  defendant  is  now  brought  to  a  single 
point,  of  both  fact  and  law,  in  certifying  officially,  the 
allowance  of  September,  1820.  Was  he  justifiable,  or 
excusable  in  committing  that  act?  The  court  have  said 
that  he  h  neither  justifiable  or  excusable,  and  have  found- 
ed their  opinion  on  the  proposition.  1st.  That  the  or- 
der in  the  minute  book,  of  September,  1820,  is  not  a 
record,  and  therefore,  not  legally  certifiable  by  the 
clerk.  2d.  In  making  such  certificate  he  committed  a 
breach  of  good  behavior,  for  which  they  are  bound  by 
the  constitution  to  remove  him,  without  reference  to 
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THBCoMfcow  et/Aer  his  motives  or  intentions.    Here  ati  issue  of  Id«r 
W*^TH      is  fairly  and  fully  made  up  in  the  case,  and  upon  which 

B.  s.  Cham-  we  would  be  perfectly  willing  to  risk  its  final  decision! 
»*»«.       The  views,  however,  which  the  court  have  bestowed 

Fetitioo  for  a  on  many  Part8°f  *^e  testimony,  require  of  up,  in  justice 

shearing,  to  the  defendant,  some  remarks  in  support  of  bis  con* 
duct;  and  here,  we  might  practically  enforce  the  cor- 
rectness of  otfr  remarks,  as  to  the  court's  being  judges 
of  the  facta,  as  well  as  the  law.  Reason  arid  justice 
would  forbid  us  to  suppose,  that  the  court  intended,  in 
a  criminal  proceeding,  to  establish  a  rule  of  decision 
Which  should  operate' partially  on  an  accused.  If  the 
motives  and  intentions  of  a  clerk,  are  not  to  be  consid- 
ered in  extenuation  of  his  acts,  on  a  trial  for  breach  of 
good  behavior  in  office,  is  it  just  that  they  should  be  re- 
ferred to  in  aggravation  of  his  conduct?  A  doctrine 
thus  monstrous,  in  either  criminal  or  civil  practice,  it 
is  believed,  was  never  designed  to  be  established,  and 
could  not,  if  even  asserted,  be  adhered  to  and  main- 
tained.  If  the  motives  of  the  party,  are  not  entitled 
to  weight  in  this  casej  we  cannot  see  the  force  of  the 
chain  of  reasoning  adopted  in  the  opinion,  to  fix,  by 
inference  and  deduction,  an  impure  ancj  dishonorable 
one  on  the  defendant;  unless  it  be  a  recognition  of  the; 
doctrine  for  which  we  contend,  as  to  the  weight  and 
force  of  intention  in  this,  and  all  similar  cases.  We. 
are  not  to  presume  that  the  court,  in  this,  have  acted 
extra -judicially,  or  done  any  thing  gratuitously,  or  tb**t 
was  unnecessary.  To  the  court's. having  gone,  into 
the  motives  of  the  defendant,  we  offer  no  objections; 
our  complaint  is,  that  his  motives  and  intentions  have, 
not  been  construed  according  to  the  liberal  rules  am) 
principles  of  the  law,  governing  all  cases  of  this  kind. 
Under  a  declaration  of  the  court,  that  motive  was  not 
fo  explain,  or  extenuate  error,  it  is  impossible  they 
could  have  received  this  construction.' 

.  It  is  not  to  be  presumed  that  the  court  have  been  in- 
fluenced by  any  part  of  the  evidence  relied  on  in  thia 
case,other  than  what  has  been  presented,  as  material 
and  operative,  in  the  opinion  itself.  We  might  notice 
several  minor  points  in  the  evidence,  that  have  been 
'  adverted  to  by  the  court,  could  we  possibly  suppose 
tjiey  received  the  least  weight  in  making  up  the  dec**, 
sion;  such  as,  that  the  certificate  on  the  treasury,  the 
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ttport  of  Holland,  &c.  were  in  the  hand  writing  of  Tm  commov 
the  defendant,  the  conversation  in  the  clerk's  office  be-     WE*j-TB 
tween  the  defendant  and  Rhodes  Thompson,  in  pre-  B,  S.  Cha*. 
sence  of  Major  J.  T.  Johnson,  that  the  entry  in  the        ***** 
minute  book,  of  September,  1820,  was  at  the  bottom  of  Pelition  lor~a 
rt«  page,  &c.  &c.     A  suggestion  even,  should  not  be  re-hearing, 
indulged,  that  the  court  would  insinuate,  what  they 
have  refused  to  avow.   If  the  whole  transaction,  touch- 
ing the  order  of  September,  18-20,  was  not  impure  and 
corruptly  criminal,  what  have  these  things  to  do  with 
it?  The  court,  it  is  understood,  have  disclaimed  an  im- 
putation of  those  motives*     If  the  defendant  had  an 
improper,  or  criminal  design,  in  his  interview  with 
Rhodes  Thompson,  Major  Johnson  is  equally  guilty? 
because,  in  his  testimony  hfc  acknowledged  himself  a 
privy  to  that  conversation,  and  explained  the  motives  of 
it.     In  the  routine  of  business*  the  order  in  the  minute 
book  might  as  easily  have  been  thrown  to  the  top,  or 
middle,  as  the  bottom  of  the  page*     The  only  question 
is,  is  there  such  an  order?  Is  it  genuine?  That  the  or- 
der is  there,  is  undisputed;  and  what  it  purports  to 
6e,  it  ir,  and  must  be  so  taken  and  considered,  until  the 
contrary  is  proved;  was  the  contrary  proven ?  certain- 
ly not;  neither  have  the  court  so  assumed  in  Iheir  de- 
cision*    Then  we  presume  the  order  must  stand,  and 
be.  taken  for  whatever  it  is  worth,  in  justification  of 
the  defendant's  motives  in  the  case. 

In  reference  to  the  testimony  of  Aaron  Holland,  we 
must  be  permitted  to  say,  in  our  opinion  at  least,  that 
the  defendant  has  received  great  injustice  from  the 
construction  given  it  by  the  court.  In  the  first  place, 
the  defendant  produced  his  minute  book  of  Septera* 
ber,  1820,  wherein  is  an  entry  ordering  $30  to  be  con* 
tinued  as  an  'allowance  to  Hans  Peeples,  and  that 
Aaron  Holland  be  continued  a  committee,  &c*  He 
also  produced  a  report  of  said  Holland,  dated  the  fol- 
lowing March,  and  signed  with  his  own  proper  hand, 
as  proved  by  himself,  wherein  is  set  forth  and  said  to 
the  court,  that  he,  Holland,  had  appropriated  this  same 
$30  to  the  use  of  the  lunatic;  the  court  say  that  the 
$30  was  not  appropriated  by,  or  through  Holland,  on 
the  ground  that  he  now  has  no  recollection  of  having 
so  appropriated  the  money,  and  does  not  believe  that 
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Ths  commof  he  ever  did .  Now,  in  any  case,civil  or  criminal,  which, 
wjcalth      according  to  the  settled  rules  of  evidence,  is  first  to  bet 

B.  3.  Cham*  relied  on,  the  memory  of  a  witness,  after  a  lapse  of 
bsr8.       nine  years,  or  his  written  report,    under  his  own 

P   .  .     f       proper  hand,  of  even  date?  We  have  only  to  advert  to 

ro^h6wiDg.ra  a  whole  current  of  decisions,  for  years  past,  of  this 
court,  on  the  relative  weight  and  validity  of  written 
instruments,  in  comparison  with  parol  proof  and  per- 
sonal statements  and  recollections,  to  answer  this  ques- 
tion. The  decision  of  the  court  upon  this  point  alonef 
it  is  believed,  is  opposed  to  the  settled  rules  of  evidence, 
as  well  as  the  general  policy  of  the  law,  in  all  cases 
whatever.  But,  this  opinion  is  attempted  to  be  justi- 
fied on  the  ground  that  Holland's  recollection,  in  con- 
traventionof  his  written  acknowledgement,  is  aided  and 
strengthened  by  the  testimony  of  Lyle.  To  this,  it  n 
respectfully  replied,  is  it  not  still  parol  proof  and  re- 
collection, in  contravention  of  written  evidence,  and 
this  too,  after  a  lapse  of  nine  years!  Take  this  as  a 

Jeneral  rule  of  decision,  and  where  would  it  lead  us? 
t  is  confidently  hoped,  that  no  decision  in  this  case  will 
form  an  exception  to  general  rules;  an  observance 
of  which,  is  always  most  safe  and  salutary. 

The  counsel,  with  submission  to  the  court,  do  not 
rely  on  the  lapse  of  time  in  this  case,  on  any  other 
ground,  than,  as  it  deprives  the  defendant  of  testimony 
which  he  then  had,  and  would  have  been  able  to  pro- 
duce, and,  as  it  furnishes  the  strongest  and  most  un- 
answerable objections  to  nearly  all  of  the  evidence 
which  is  relied  on  against  him;  and  this  leads  to  a  few 
remarks  on  the  testimony  #f  Mr.  Lyle,  with  which  we 
shall  conclude.  It  will  be  recollected  by  the  court 
that  this  witness  swore  to  impressions,  and  not  to  words; 
that  his  general  testimony  was  indefinite,  and  that  be 
frequently  qualified  his  statements,  by  declarations  that 
"he  might  be  mistaken."  What  reliance  ought  to  be 
placed  on  this  kind  of  proof,  after  a  lapse  of  nine  years? 
The  court  have  sufficiently  answered  this  question,  by 
stating  in  their  opinion,  that  they  found  his  memory  to 
have  tailed  him  on  another  branch  of  this  same  cause* 
The  defendant  fortunately,  was  enabled  to  disprove  his 
recollection  under  one  important  charge;  should  it 
then  have  been  relied  on  as  principal  support  to  ano- 
ther! We  think  not,  and  farther  think,  that  the  safest 
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fend  best  settled  rules  of  evidence  have  been  violated  TstcoMiroK 
in  the  importance  which  has  been  given  to  the  testi-     W*^TH 
mo&y  of  this  witness,  by  the  court.    The  general  law,  b.  6.  Cb  Ali- 
as to  the  weight  which  should  be  given  to  impressions,       bum. 
conversations^  recollections  of  words,  and  hearsay  evidence,  pelitjaB  f0f  a 
is  too  well  understood,  and  laid  down  with  too  much  rt-hemriag. 
accuracy,  to   require  comment  by  us*    We  cannot, 
however,  refrain  from  giving  the  words  of  this  court, 
in  a  decision,  which  embraces  so  emphatically,  the 

f [rounds  of  our  objection  to  the  testimony  of  Lyle* 
n  the  case  of  Morris  vs.  Morris,  2  Bibb,  p.  311,  the 
court  say:  "The  evidence  in  support  of  the  appellee's 
claim  consists  of  the  declarations  and  confessions  of 
Mitirice  Morris.  Such  evidence,  in  cases  where  it  is 
adtn  -sible,  is  of  the  most  unsatisfactory  kind,  on  ac- 
count of  the  facility  with  which  it  may  be  fabricated, 
and  the  difficulty  of  disproving  it  when  false." 

Upon  the  foregoing  points,  the  counsel  for  the  defen- 
dant have  not  essayed  to  controvert  the  principles  of 
the  decision  rendered,  in  discharge  of  their  profession- 
al duties  only,  or  with  the  view  of  merely  combating, 
by  argument,  an  opinion  of  the  court.  For  both  the 
intelligence  and  integrity  of  this  court,  they  entertain 
the  highest  respect,  and  would  not  question  the  pro- 
priety of  any  decision  made  by  it,  without  due  reflec- 
tion, and  the  sincerest  conviction  of  being  supported 
by  both  law  and  reason. 

Crittenden  and  Richardson,  for  defendant* 

The  motion  for  a  new  trial  was  argued,  and  the  following 
sepernte  opinions  delivered  by  judges  Robertson  and  Un- 
derwood. 

Opinion  of  Judge  Robbetsoh. 

Anxious  to  give  to  the  evidence  in  this  prosecution,  Response  of 
a  construction  most  favorable  to  innocence,  and  to  es-  Jud*e  Robert- 
cape,  if  possible,  from  the  necessity  of  concurring  in  £5itionbfor  a 
the  judgment  of  amotion,  I  endeavored,  with  deep  so-  re*heatiof « 
licitude,  to  find  some  good  reason,  that  would  justify, 
to  my  own  conscience  and  to  the  integrity  of  my  sta- 
tion, the  acquittal  of  the  accused.     The  opinion,  which 
after  full  deliberation  and  a  close  scrutiny  of  the  facts 
proven,  I  was  compelled  to  form  on  the  case,  did  not 
allow  this  personal  gratification. 
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Thk  common  Hoping,  however,  that  the  zealous  and  able  counsel 
vff'T  of  Mr.  Chambers,  might  be  able  to  present  some  con- 
B.  8.  Cram-  sideration  on  an  application  for  a  new  trials  which 
BER<-  would  suffer  me  to.change  my  opinion,  I- was  pleased 
Jtoponie  of  ^mt  ^,CJ  Pr«8ei>*cd  and  argued  a  petition  for  a  recon- 
jude*  Robert-  sideration.  f  hare  carefully,  and  anxiously  attended 
■on  to  the  foall  that  has  been  said;  but  my  former  opinion  r^ 
KtaS£'  mains  unchanged. 

The  argument  has  scarcely  touched  the  point  whicR 
controlled  my  opinion,  and  has,  therefore,  not  removed 
the  difficulty  which  I  had  unsuccessfully  endeavored  to 
gurmount.  The  counsel  have  relied  chiefly  on  an  al- 
leged good  motive  for  the  main  delinquency  charged.. 
They  animadverted  elaborately,  on  the  expression  in 
(he  opinion  of  the  court,  which  states  that  the  court 
did  not  enquire  into  the  motives  of  the  accused ;  and 
have  insisted  that  motive  is  essential  to  the  character 
and  responsibility  of  every  act.  Whilst  this  is  admit- 
ted, in  its  most  unqualified  extent,  still  it  may  be  seen 
that  it  cannot  materially  affect  this  case. 

The  sentence-in  the  opinion  which  has  been  subjects 
ed  to  criticism,  and  has  formed  the  test  of  the  argu- 
ment by  the  counsel,  has  been  misconceived  and  mis- 
applied. Its  phraseology  may  be,  and  certainly  is  more 
comprehensive  and  general  in  its  import  thap  was  in- 
tended, or  would  be  understood  as  intended  by  the 
court,  when  it  is  taken  in  connexion  with  other  parts 
of  the  opinion,  and  applied  to  this  case. 

The  doctrine  which  the  court  meant  to  maintain, 
was  that  acts  might  be  done  by  an  officer,  without  cor- 
rupt motives,  which  would  amount  to  misbehaviour  in 
office;  that  the  acts  for  which  the  court  sentenced 
Mr.  Chambers  to  removal  (rpm  office,  were  acU.qf  that 
kind;  and  that  consequently, in  such  a  case,  it  wa&  not 
necessary  to  inquiry  into  motive*. 

The  court  did  not  certainly,  mean  to  say  that  motives 
would  be  immaterial  in  any  and  every  inquiry  into 
fhe  acts  of  clerks. 

There  are  many  acts  of  inadvertence,  mistake,  orois-, 
;}pn,  unsjcilfulncss,  negligence,  &c.  which  would  be 
only  misprissions  of  the  clerk,  whei*  unaccompanied 
with  improper  motive  or  design.    On  a  charge  of  de- 
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imquency  of  this  kind,  the  motive  of  the  clerk,  or  Thrcommwt 


WEALTH 

vs. 


whether  there  was- any  motive  or  not,  would   be  not 
only  material  bat  indispensable  to  the  complexion  and  b.  8.  Cham- 
the  consequences,  to  the  offices,  of  the  aet.     Any  cor-        b»e«. 
raption  in  office,  is  misbehavior  in  office;  and,  there   j^,^,^  of 
fore,  any  official  error  of  a  clerk,  instigated  by  motives  judge  Robert- 
of  corruption  or  cupidity,  however  trivial  or  venal  the  ton  to  tbe 
act  may  be  in  itsHf,  abstracted  from  the  quo  anvno  or  J^j11^0'  a 
intent,  amounts  to  official  misbehaviour*     But  small  er-  re"  **    * 
rors,  resulting  from  a  mistake  or  want  of  skill,  or  from 
inadvertence,  or  from  the  imperfections  or  frailties  in- 
cident to  all  men,  would  not  be  considered  breach  of 
good  behavior.     Hence,  in  cases  of  this  sort,  the  mo* 
five  is  essential.     In  the  absence  of  any  motive  or  of 
an  improper  motive,  these  acts  should  be  excused,  un- 
less they  were  so  frequent  and  habitual  as  to  prove  in- 
capacity for  the  office*     But  if  they  were  the  result  of 
corrupt  or  improper  motives,  they  should  forfeit  the 
office,  however  mioqte  they  might  be,  or  rare  in  their 
occurrence. 

Such  were  supposed  to  be  the  charges  preferred 
against  Arnold,  the  clerk  of  Bourbon.  And  hence,  in 
that  case,  the  court  exculpated  the  accused,  because, 
they  had  no  evidence  of  perverse  intentions  or  dishon- 
est motives. 

But,  if  there  are  any  acts,  which, perse,  without  the 
.aggravation  of  corrupt  motives, constitute  misbehaviour 
in  office,  whenever  such  acts  are  proved,  an  enquiry 
into  motives,  cannot  be  material  to  the  decision  of  the 
court.  They  may  be  of  great  consequence  to  tbe  ac- 
cused personally.  For  good  intentions,  may  rescue 
his  character  from  degradation  or  reproach.  But  the 
sentence  of  the  constitution,  being  dismission  from 
office,  on  conviction,  the  inofifensiveness  or  integrity  of 
motive  cannot  avert,  or  mitigate  that  sentence,  any 
more  than  corruption  could  aggravate  or  extend  it. 

It  was  in  this  view  of  the  subject,  that  the  court,  be- 
lieving that  tbe  main  charge  against  Mr.  Chambers, 
was  intrinsically  such  as  to  amount  to  misbehaviour, 
thought  proper  to  waive  all  consideration  of  his  mo- 
tives.   And  in  this  I  still  think  we  were  right. 

The  question  then  is,  does  the  act  charged,  show,  of 
itself,  misbehaviour  in  office?  The  charge  is,  that  Mr. 
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Tim  coimoft  Chambers  presented  in  person,  to  the  auditor,  aa  ofi- 
* *?iTH     c*a'  cert*ficate,  signed  by  himself,  as  derk  of  (lie  Scott 
S.  8.  Cham-  circuit  court,  of  an  order  ia  form  and  in  caieato,  pur- 
maas.       porting  to  be  a  true  copy  from  the  records  of  his  office, 
T~  j—  when  there  was  no  such  record;  and  on  that  certtfr- 

^dfeRobert- cate  c^pew  fr°m  t^le  treasury  $30.     I  thought,  and  am 
•on  to  the       still  compelled  to  think,  (without  any  allusion  to  motive,) 

'"ha?*  r°r*  ***** l*  an^  °^*c*a'  act8*  analloyed  with  a  corrupt  in* 

stnog.      tent,  can  be  considered  a  breach  of  good  behaviour, 

this  is  one  of  them.     If  it  is  not,  I  have  not  yet  heard 

o£  nor  can  I  imagine  any  act  short  of  corruption,  which 

can  be  misbehaviour. 

One  of  the  cbunael  admitted  that  there  may  be  Acts 
which,  although  untinged  with  corruption,  amount,  ia 
the  language  and  Intent  of  the  constitution,  to  misbe- 
haviour in  office;  and  they  failed  to  show,  indeed  they 
scarcely  attempted  to  show,  that  the  act  charged 
'agaihst  Chambers,  is  not  included  in  that  class.  They 
certainlj?  itfajletfio  effort  to  show  what  acts  are  includ- 
ed in  this  classification,  or  to  assign  any  reasons  for  dis- 
titfgOiahtpga  (jrfm  those  cases,  the  act  imputed  in  this 
case.  We  art,  therefore,  left  where  we  were  before, 
to -deride  for  ourselves,  by  the  dim  light  of  our  own 
Judgments.    . 

irV  clerk  inadvertently  omit  to  enter  on  his  order 
book,  a  judgment  rendered  by  the  court,  and  noted  ia 
his  minute  book,  no  just  or  reasonable  man  would  say* 
that  this  was  such  a  breach  of  good  behaviour  as  to  sub- 
ject him  to  removal  from  office;  because  all  men,  how- 
ever faithful  or  honest,  are  liable  to  such  accidental 
omissions;  and  punishment  for  an  occasional  neglect 
of  this  kind,  could  not  accomplish  the  end  of  all  just 
inflictions,  viz:  the  prevention  of  similar  accidents; 
and  also,  because  that  never  was  intended  to  be  mis- 
behaviour, from  which  no  officer  who  is  only  a  man,  can 
hope  to  be  entirely  exempt.  But  if  that  judgment 
were  against  the  clerk  himself,  and  be  wilfully  omitted 
to  enter  it  on  his  order  book,  for  the  purpose  of  pn> 
moting  his  own  interest,  all  honest  men,  would  de- 
nounce him  as  unworthy  to  retain  his  public  trust;  such 
is  the  importance  of  motive  in  each  case.  But  suppose 
the  clerk  in  a  case  in  which  he  had  no  personal  interest, 
shall  have  unintentionally  omitted  to  enter  a  judgment, 
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aid  afterihe  adjournment  of  the  court,  the  defendant  ?**  com*©* 
baring  removed  ffom  the  state,the  clerk, on  the  applica-     W*^T» 
tion  of  the  plaintiff,  shall  make  oat  a  formal  judgment  b.  9.  Chai* 
aod  certify  it  officially  as  a  copy  of  his  record,  so  as  to       ***** 
enable  the  plaintiff  to  proceed  on  it,  and  imprison  the  ^Z^,MOf 
defendant,  in  a  foreign  state,  would  this  be  a  venal  j„dge  Robert- 
act!  Would  it  not  be  misbehaviour  in  office?  If  it  would  *on  to  th« 
not  be,  I  am  at  a  loss  to  conjecture  what  would  be.  £*^!ra 
Mo  motive  could  make  it  less  than  misbehaviour. 

The  integrity  of  the  public  records  should  never  be 
suspected.  Their  verity  cannot  be  disputed.  They 
are  indisputable  and  conclusive,  and  the  public  inte- 
rest requires  that  they  should  remain  so.  The  record 
cannot  be  denied  or  contradicted,  nor  can  any  official 
certificate  or  authentication  of  a  record,  made  in  pro* 
per  form,  be  drawn  into  question.  Hence  the indisj 
sable  necessity  that  clerks  should  be  careful 
Boloualy  exact  in  the  preservation  and 
the  records  of  their  courts.  Tbey  are/ 
to  alter  a  word  or  letter.  They  must 
diminish.  Tbey  should  certify  *tbe  trul 
truth,  and  nothing  but  the  truth."  T] 
be  suffered,  with  impunity,  to  certify,  i 
current,  as  true,  that  which  they  know  to  1 
can  they  be  allowed  to  certify  as  a 
record,  any  thing  which  they  do  not  know  to  exist.  If 
they  shall  be  suffered  thus  to  act,  they  may  become 
extensively  mischievous;  and  all  the  assurances  of 
record  and  many  other  equally  important  rights  will 
be  jeopardized.  We  could  then  no  longer  appeal  to 
the  records  of  our  courts  and  the  certificates  of  our 
clerks  as  the  sure  tests  of  truth.  A  clerk,  even  the 
very  best  clerk,  may,  through  accident  or  npistake,  fail 
te  cepy  in  a  particular  case,  every  word  of  a  record, 
which  he  honestly  certifies  as  a  full  and  perfect  copy. 
This  we  know  is  sometimes  unavoidable.  We  expect 
it  to  happen  occasionally;  and  when  it  does  happen, 
we  look  over  it,  because  the  most  vigilant  clerks  can- 
not always  avoid  it.  But  any  clerk,  however  negli- 
Jent  or  ignorant,  may  avoid  certifying  as  a  copy  from 
is  record,  a  judgment  which  is  not  on  t/.  No  clerk 
should  give  a  certificate  purporting  to  be  a  copy  from 
his  record,  without  inspecting  his  record,  and  actually 
copying  from  It.    He  cannot  be  excused  for  authen- 
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TmcoHVoji  ticating  as  a  copy,  what  does  not  exist,  or  what  be  has 
W*vt<I>B  not  seen  and  is  totally  i  goo  rant  of.  He  is  a  ministe- 
Ifc  8.  Gram-  rial  officer.  His  trust  is  a  highly  important  one.  He 
BBRi.  is  the  depository  of  the  public  confidence.  His  chief 
Rttponie  of  duties  *re  to  ^eeP  safely  and  ropy  truly.  He  must  not 
judge  Robert-  usurp  judicial  power,  and  should  be  held  responsible 
•on  to  the       for  every  b teach  of  duty,  of  which  no  careful  and 

&^rio*  *  honest  c,erk  cafl  ever  be  *ontv*  He  cwwnrt  be  per- 
mitted  to  do  that,  which,  if  generally  tolerated,  must 
tend  to  the  subversion  of  all  confidence  in  his  acts,  and 
of  all  the  securities  of  his  office. 

It  is  sometimes  difficult  to  determine,  whether  a  par* 
tic u far  act  amounts  to  misbehaviour  in  office.  It  is  fre- 
quently a  perplexing  question,  not  to  be  solved  by  the 
application  of  any  general  rule  or  principle.  But 
there  is  a  plain  test  for  this  case.  It  is  that,  by  which* 
and  which  alone,  every  question  of  moral  fitness  or 
public  justice  is  determined.  It  is  this:  is  it  better  for 
ike  community  and  the  cause  of  justice,  that  a  clerk  should 
be  removed  from  office,  for  certifying  as  a  true  copy  from 
his  record,  a  judgment  which  the  record  does  not  contain*  or 
that,  by  his  acquittal,  all  clerks  should  be  licensed  to  follow 
his  example?  If  Mr.  Chambers  shall  be  discharged, 
every  other  clerk  may  do  as  he  has  done,  with  perfect 
impunity.  This  is  the  inevitable  consequence  of  his 
acquittal;  and  it  might  be  fraught  with  tremendous 
results.  Such  an  example  might  even  tempt  those  who 
may  be  inclined  to  knavery,  (if  (here  be  such,)  to  en- 
gage in  the  most  corrupt  practices,  in  the  hope,  that 
their  villany  would  escape  detection,  udder  the  guise 
of  inoffensive  motives,  or  the  cover  of  accident,  inad- 
vertence or  mistake;  for  fraud  is  artful,  and  cannot 
often  be  fully  exposed.  Besides,  what  more  should 
be  required  than  the  simple  fact,  that  a  clerk  has  cer- 
tified)  what  he  knew  did  not  exist,  or  at  best,  that  of 
which  he 'was  ignorant? 

I  do  not  consider  this  a  criminal  case,  in  the  sense  iri 
which  the  counsel  for  Chambers  seemed  to  view  it.  If 
it  were,  some  turpitude  cf  intention  would  be  required 
to  be  clearly  proved.  An  officer  cannot  be  punished 
for  crime  in  this  court.  If  he  prostitute  his  office  by 
the  commission  of  a  criminal  act,  in  his  official  char* 
acter,  this  is  misbehavior,  for  which  he  should  be  re 
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trioved.  Bat  for  the  crime  against  the  laws  of  his  coun-  T™  ^lo* 
try,  he  can  be  tried  and  punished  only  by  a  jury.         Tt.  T* 
There  can  be  a  gross  breach  of  good  conduct  in  office,  B.  S.  Cham- 
without  the  taint  of  wicked  motives.     The  public  in-        BgE>* 
terest  and  the  general  welfare  of  the  commonwealth,  rwqmc  of 
in  my  opinion,  require,  that  this  case  shall  be  so  de-  j«dg«  Kobert- 
cided  as  to  guard  inviolate*,  the  archived  of  the  state.  *>&  to  the 
It  must  be  a  case  of  misbehavior  in  office.  fc-h«ariiiR.ra 

I  am  fortified  in  the  opinion  which  I  have  reluctantly 
formed  in  this  case,  by  the  unanimous  opinion  of  the 
court  of  appeals,  in  the  prosecution  against  Barry,  the 
clerk  of  Ohio  county.  The  principal  charge  in  that 
case,  was,  that  Barry  had  erased  the  name  of  an  indi- 
vidual, placed  by  the  sheriff  on  the  pannel  of  a  grand 
jury.  Barry  stated  that  the  man  whose  name  was 
erased,  was  the  malignant  enemy  of  Barry,  and  that 
he  feared  that  he  would,  if  retained  on  the  jury,  en- 
deavor to  find  a  presentment  against  him  unjustly. 
He  knew  that  if  this  were  so,  life  court  would  dis- 
charge the  man  from  the  jury,  on  being  informed  of 
these  facts;  and  that,  consequently, he  had  reason  to 
suppose  that  he  was  not  committing  a  great  error,  by 
running  his  pen  across  hfe  ndoie.  The  public  could 
sustain  no  great  injury  by  such  a  practice,  if  it  should 
be  tolerated,  because  the  court  and  the  sheriff  could 
prevent  any  mischievous  abuse,  and  there  could  be  no 
difficulty  in  procuring  a  grand  jury.  Barry,  in  this 
case,  was  not  influenced  by  any  very  reprehensible 
motive.  It  is  even  rendered  probable  that  he  did  not 
believe  that  he  was  doing  wrong;  his  counsel,  Clay  and 
AIIin,so  argued;  and  they  urged  with  all  their  great 
power  and  eloquence,  the  same  arguments  about  mo* 
tives,  &c.  which  have  been  so  eloquently  addressed  to 
this  court.  But  it  was  all  unavailing.  The  court  re- 
moved Barry  from  office.  The  counsel,  dissatisfied 
with  the  judgment,  struggled  for  anew  trial;  they 
failed,  and  their  client  lost  his  office.  The  court,  in 
this  case,  after  noticing  .the  palliating  circumstances 
urged  in  favor  of  Barry,  say:  uthe  preservation  of  the 
files,  records  and  returns  in  the  various  departments  of 
government,  is  of  such  importance,  and  the  violation 
of  duty  in  that  respect,  by  an  officer  himself,  is  of  such 
dangerous  example,  that   nothing  can  justify  it;  and 
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judge  Robert- 
son to  the 
petition  for  a 
re-hearing* 


The<:ommoh  (fa  motives  in  this  case  cannot  be  considered  by  this  court) 
wealth      as  palliating  the  offence."     This  is  strong  and  direct 
authority. 

Another  charge  against  Barry  was,  that  a  replevin 
bond,  filed  in  his  office,  payable  to  Handly,  for  whose 
benefit  judgment  had  been  obtained  in  the  name  of 
Perkins,  was  altered  in  his  presence,  by  Handly,  so  as 
to  make  it  payable  to  Perkins,  the  nominal  plaintiff, 
and  that  Barry  afterwards  issued  execution  on  the  bond 
thus  altered.  His  counsel  again  insisted  that  their 
client  was  not  influenced  by  any  selfish  or  personal 
motive;  that  the  bond  was  in  form,  merely,  defective, 
and  might  be  quashed,  bceause  it  did  not  correspond 
with  the  judgment  in  the  names  of  the  parties;  that 
Handly  was  the  beneficial  party,  and  Barry  ought  not 
to  be  made  responsible  for  the  act  of  Handly,  which 
Was  only  intended  to  correct  an  accidental  error,  espe- 
cially as  the  debtor  made  no  complaint.  But  the  court 
disregarded  this  argument  and  decided,  that  for  this 
too,  Barry  ought  to  be  removed  from  office.  In  their 
opinion  on  this  charge,  the  court  say,  "the  defendant's 
counsel  have  insisted,  that  as  the  judgment  and  execu-  * 
tion  were  for  the  use  of  Handly,  although  obtained 
in  the  name  of  Perkins,  which  probably  accasioned  the 
mistake  in  taking  the  replevin  bond,  the  alteration 
tended  to  the  attainment  of  justice,  and  that  therefore, 
the  defendant,  having  that  in  view,  cannot  be  crimiual. 

"This  argument  is  founded  on  the  monstrous  maxim 
'that  the  end  justifies  the  means.9  Can  it  possibly  he 
right  that  the  clerk  shall  make  himself  the  judge  be* 
tween  the  parties?  That  by  an  erasure  or  alteration  of 
the  papers  or  records  of  his  office,  he  can  be  permitted 
to  change  or  alter  the  situation  or  rights  of  the  parties, 
in  the  absence  and  without  the  knowledge  or  consent 
of  one  of  them?  The  dangers  to  the  community  result* 
ing  from  4uch  practices,  give  a  sufficient  answer." 

Here  there  was  no  sinister  motive;  no  person  was 
or  could  be  directly  injured;  the  money  was  going  to 
Handly,  and  it  was  immaterial  to  the  debtor  whether 
the  bond  was  payable  to  Handly  or  Perkins.  So 
thought  Barry,  and  therefore  suffered  Handly  to  make 
the  alteration.  Yet  for  this  he  was  removed  from 
office;  and  his  sentence  was  just  and  was  approved. 
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Whoever  will  read  this  case,  will  find  that  it  is  not  as  Tm  common 
strong  as  the  case  of  Chambers,  and  presents  a  more     wealt* 
favorable  aspect.     Barry  petitioned  for  a  reconsidera-  n.  S.  Cham- 
tion,  and  his  able   counsel  presented  to  the  court,  in       »em. 
the   most  imposing   garb,  the   prominent  arguments  JT  - 

which  distinguish  the  pet H ion  in  this  case.     Among  ja^e°Robert- 
other  things,  they  insisted  that  the  acts  proved  on  Bar-  ton  to  the 
ry  were  innocent  and  neutral:  that  no  person  was  in-  Potion  for  a 
jured  or  complained;  that  he  did  what  he  thought  was  re"  ean0S' 
right:  was  uninfluenced  by  corrupt  or  unworthy  mo- 
tives; that  if  he  erred,  his  error  was  one  of  judgment, 
to  which  all  men,  however  virtuous  and  enlightened, 
are  liable,  and  that  every  clerk  in  the  state  should  be 
eipelled  from  office,  if  it  was  right  to  re-nove  Bar- 
ry, &c.  &c.     But  in  overruling  the  petition,  what  did 
the  court  say?  I  will  only  give  the  following  extracts: 

"As  to  the  second  charge,  it  has  been  contended  that 
the  defendant  had  nothing  to  gain  by  the  alteration  of 
the  bond;  that  it  would  have  been  more  to  his  inter- 
est that  the  bond  should  not  have  been  altered,  hut  that 
it  should  have  been  quashed  by  the  court,  as  he  would, 
in  that  event,  have  gotten  more  fees  by  it;  that  there 
was  no  criminal  intention. 

"These  statements  may  be  correct,  but  whether  they 
are  so  or  not,  is  not  material  with  the  court.  The  act 
of  permitting  the  alteration  was  a  deliberate  one,  it 
was  a  voluntary  one,  and  it  was  unlawful;  nothings 
therefore,  can  justify  it." 

"It  is  said  that  this  court  ought  not  to  remove  for 
bare  error  in  judgment;  this  is  correct  to  a  certain 
extent,  and  yet  it  does  not  bear  upon  this  case.  First, 
because  this  is  a  case  in  which  the  clerk  had  no  right 
to  judge;  nor  is  there  any  thing  in  the  law  concern! nfg 
the  duties  of  clerks,  or  any  known  custom  or  general 
practice  among  thern,  which  seems  calculated  to  have 
misled  the  defendant  into  such  an  assumption  of  judi- 
cial functions;  as  well  might  he  have  attempted  to  give 
judgment  itself*  And.  secondly:  If  he  really  was  in 
error  with  regard  to  his  authority,  it  shows  such  gross 
ignorance  as  to  render  his  tenure  of  the  office,  danger- 
ous to  the  community.  Were  such  practices  permit- 
ted, what  security  could  individuals  or  society  at  large 
have,  for  the  safety  of  their  property,  their  rights  to 
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The  faMMM  which,  depend  upon  the  records,  which,  in  themselves, 
WJf^T*      import  such  absolute  verity,  that  they  cannot  be  con- 
is*  8.  Cham*  trad ic ted.     With  what  ease  might  the  covenant  in  a 
www        deed,  a  judgment  or  a  will,  be  most  essentially  chang- 
Ret  omeof     C(' '  an^  a"  **"B  m*ght  be  done  anc*  excused  upon  the 
jadjp  Robert-  whimsical  or  capricious  judgment  of   the  clerk,  by 
son  to  the       vfhich  he  might  be  misled  into  the  belief  that  he  was 
petition  for  a  ftjftheringf  justice.     If  the  grounds  of  the  defence  in 
re-  eanog.      ^.g  ^^  ^^  supportable,  and  if  the  clerk's  allegation* 
that  he  conceived  the  alteration  was  for  the  furtherance 
of  justice,  atlegiog  that  if  he  did  wrong,  it  was  only 
an  error  of  the  head,  not  of  the  heart,  would  be  suffi- 
cient to  warrant  this  court  in  permitting  him  to  retain, 
his  office,  what  clerk  could  not  come  forward,  covered 
with  such  a  shield  of  defence  even  against  an  accusa- 
tion of  the  most  flagrant  and  outrageous  injustice?" 

This  was  a  sufficient  answer  to  the  petition  of  Bar- 
ry, and  it  certainly  applies  as  well  to  that  of  Cham- 
bers. Chambers  has  done  more  than  Barry  did.  Ha 
has  presented  to  the  auditor,  for  the  purpose  of  draw- 
ing money,  a  paper  certified  by  himself  as  clerk,  pur- 
porting to  be  a  formal  order  of  the  court  in  detail,  en- 
tered on  his  record  book,  when  there  was  no  original, 
from  which  the  copy  could  have  been  transcribed. 
Was  not  this  a  voluntary  act?  Was  it  not  an  improper 
act?  Was  it  not  an  act  which,  if  generally  sanctioned, 
may  lead  to  the  most  injurious  consequences?  What 
might  be  expected,  if  such  a  privilege  be  accorded  to, 
all  clerks,  and  similar  practices  should  become  com- 
mon among  them?  Are  they  to.  be  suffered  to  alter 
their  records,  or  to  make  judgments  ad  libitum  for  the 
court,  whenever  they  may  suppose  that  no  harm  will 
be  done?  Are  they,  (which  is  even  worse  still,)  to  au- 
thenticatet  as  copies  from  their  records,  judgments,  or 
other  things,  which  they  do  not  contain?  Let  any  just, 
or  wise,  or  prudent  man,  answer  these  questions  in  the 
affirmative,  if  his  conscience  will  allow  him  to  do  it, 
and  he  will  find  that  he  is  giving  his  sanction  to  a  doc- 
trine, which  will  render  clerks  irresponsible,  and  make 
the  constitution,  practically,  a  dead  letter,  as  to  them 
and  their  acts. 

It  has  been  asked,  whyt  if  a  clerk  should  be  remov- 
ed for  correcting  or  supplying  a  judgment,  he  should 
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net  be  equally  liable  to  removal,  for  omitting  to  enter  The  common 
a  judgment  given  by  the  court,  or  6bould  enter  it  erro-     W*^TK 
neously?  The  answer  is  easy  and  has  already  been  B.  S.  Cham* 
given;  the  best  clerks  may,  and  often  do,  forgot  to        ■»*•. 
make  full  and  perfect  entries,  or  commit  errors  in  en-  Reiporite  0f 
tering  or  copying  judgments;  all  men  may  be  expected  judge  Robert? 
to  fall  into  accidental  omissions  of  this  sort,  and  there-  «>n  to  tbe 
fore,  for  such  an  error  alone,  no  clerk  ought  to  be  dis»  pe.utio"^r* 
missed.    But  clerks  are  not  liable  to  the  mistake  ofrp   **    *' 
filtering  judgments,  making  judgments,  or  certifying  as 
judgments  what  are  not  on  their  books.     It  is  impossi- 
ble that  such  a  mistake  can  occur,     When  there  is  no 
record,  the  clerk  cannot,  through  mistake,  write  out, 
in  form,  what  purports  to  be  a  copy;  and  if  one  who 
may  do  so,  shall  be  excused,  all  others  must  be  permit- 
ted to  do  so,  and  then  there  will  be  no  check  on  them 
but  their  own  discretion,  and  no  security  for  the  citi- 
zen but  their  intelligence  and  integrity. 

The  opinion  in  the  case  of  Barry,  shows  that  clerks 
may  do  acts  which  amount  to  misbehavior  in  office, 
•whether  their  motives  are  good  or  bad;  and  it  clearly 
sustains  this  court,  intheopinion^that  the  acts  proved  against 
Chambers,  are  such  as  imperiously  require  judgment  of 
amotion* 

The  minute  book  is  not  entirely  free  from  suspicion, 
But  I  am  not  inclined  to  examine  this  topic,  because  it 
is  not  indispensable  to  the  argument,  that  I  should  do 
so.  But  if  the  entry  now  shown  on  the  torn  out  leaf 
be  genuine,  (and  if  the  other  leaves  which  were  torn 
pat  contained  no  recision  of  it,)  it  does  not  tend,  in 
the  slightest  degree,  to  prove  that  the  certificate  of 
Chambers  was  true,  or  that  he  Was  authorized  to  make 
it.  If  the  judge  render  judgment  for  A.  vs.  B.  which 
is  noted  in  the  minut*  boolf,  bat  not  entered  on  the 
order  book,  shall  the  clerk,  because  he  knows  that  judg- 
ment was  given,  and  believes  that  the  omission  to  re- 
cord it  will  be  corrected  at  the  next  term,  be  suffered 
to  issue  an  execution  on  it,  or  write  out,  in  form,  such 
a  judgment  as  ought  to  have  been  entered,  and  certify 
it  to  be  a  copy  from  his  record?  If  he  be  permitted  tq 
do  this,  what  shall  he  not  do 7 

To  place  the  conduct  of  Chambers  in  the  most  fa- 
vorable light,  it  is  not  less  improper  than  the  act  just 
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supposed'.  It  is  that  act  precisely.  Can  any  thing 
then,  be  proved,  to  justify  his  acquittal,  when  it  is  ad- 
mitted  that  he  drew  up  a  formal  order,  and  certified 
it  as  a  copy  from  his  record,  knowing  that  it  was  not 
a  copy,  or  not  knowing  whether  it  was  or  not?  The 
authority  of  the  case  of  Barry,  and  the  clear  convic- 
tions of  my  own  mind,  would  not  allow  me  to  acquit 
him,  if  there  had  been  no  evidence,  except  the  solita- 
ry fact  that  he  certified  as  a  copy,  what  had  no  original. 
But  the  counsel  deceive  themselves,  if  they  suppose 
that  the  parol  evidence  furnishes  any  palliation  for 
this  glaring  error. 

The  court  did  not  wish  to  affix  on  Mr.  Chambers 
any  mark  of  reproach;  nor  by  attributing  to  him  dis- 
honest intentions,  to  wound  his  sensibility  or  touch  his 
moral  character.  I  still  hope  that  Mr.  C's.  conscience 
may  never  rebuke  him  for  impure  motives.  But  if 
there  has  been  an  obliquity  of  purpose  ii»  his  conduct 
there  is  certainly  nothing.in  the  testimony  which  could 
satisfactorily  vindicate  him  from  its  imputation,  or  res- 
cue him  from  the  degradation*  which  the  proof  of  it 
would  justly  bring  down  upon  his  moral  character.  I 
am  not  disposed  even  to  intimate,  that  the  evidence 
would  justify  a  judicial  decision,  that  there  had  been 
any  wicked  or  sinister  design  manifested  in  this  unfor- 
tunate transaction.  Whatever  the  world  may  think 
when  the  facts  shall  be  scrutinized,  and  whatever,  per- 
sonally, I  might  be  authorized  to  suspect,  I  would  not, 
as  a  judge,  if  motive  were  essential  in  this  case,  pro- 
nounce sentence  of  guilty.  And  I  do  cherish  the  hope 
that  Mr.  Chambers  has  not  been  guilty  of  any  repre- 
hensible designs,  whilst  I  regret  that  he  has  failed  to 
counteract,  as  satisfactorily  as  would  have,  no  doubt, 
been  desired  by  himself,  the  force  of  some  facts  intend-, 
ed  to  excite  suspicion  that  his  aim  was  selfish.  He 
says,  however,  in  his  affidavit,  that  he  can  now  explain 
those  facts. 

The  evidence  stated  in  the  opinion  of  the  court,  was 
detailed,  as  stated,  and  the  counsel  have  not  complain- 
ed of  any  material  error  in  that  statement  of  it.  Lyle, 
it  is  true,  was  unable,  in  speaking  of  conversations  with 
Chambers,  to  repeat  the  precise  words  used ;  but  he 
often  said,  in  giving  his  testimony,  that  he  could  not 
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possibly  be  mistaken  in  the  fact,  that  Chambers,  in  T**  co*moiT 
the  spring  after  the  money  was  drawn  by  him,  acknowl-     WE*gTH 
edged  to  him  that,  wanting  money  in  Frankfort,  he  had  B.  S.  Cham* 
taken  the  liberty  to  draw  the  allowance  to  Hans  Pee-        bers. 
pies,  supposing  that  he  could  take  that  liberty  with  Rc8  ~  ge  of 
him,  Lyle;  and  that  on  being  told  that  there  was  no  judge  Robert* 
order  for  the  allowance,  on  the  record,  he  replied,  if  ton  to  the 
bo,  it  could  be  arranged  at  the  next  court.     Nor  can  re^hearine*  a 
there  be  any  mistake  in  the  fact,  that  Lyle  has  the  re- 
ceipt of  Mrs.  Peeples,  for  the  three  months  for  which 
Chambers  had  drawn.     It  was  also  proved,  as  stated 
in  the  opinion  pronounced  in  this  case,  that  Holland 
never  acted  as  committee;  had  never  drawn  a  cent 
of  the  allowances,  and  certainly  did  not  sign  or  know 
any  thing  of  the  order,  which  purported  to  be  signed 
by  him,  and  by  which  Chambers  drew  the  money  from 
the  treasury.     Chambers  himself,  seemed  to  admit 
that  the  signature  was  not  Holland's,  and. he  made  no 
attempt  to  prove  whose  it  was  or  how  it  was  procured. 
He  seemed  to  admit,  and  so  did  his  witness,  J.  T. 
Johnson,  that   Holland's   name  was  not  written   by 
Rhodes  Thompson,  a  former  committee,  and  Thomp- 
son himself  swore  that  it  was  not. 

'  From  these  indisputable  facts,  it  may  be  inferred  that 
Chambers  had  presented  the  order  without  the  knowl- 
edge or  authority  of  Holland ;  drew  the  money  to  meet 
some  personal  exigency;  had  not  accounted  for  it 
when  Lyle  had  a  conversation  with  him  in  the  spring 
after  the  money  was  drawn,  and  that  he  procured  the 
report  to  be  signed  by  Holland,  to  the  March  term,  to 
give  sanction  to  what  he  himself  had  done;  Holland 
knowing  nothing  about  the  facts,  reported  as  he  and 
others  swore. 

Now,  whether  all  these  facts  are  evidence  of  impro- 
per motives,  is  for  otherB  to  judge*  '  They  may  be  con- 
sistent with  perfect  integrity ;  Chambers  might  have 
neglected  or  forgotten  to  pay  over  the  money,  without 
intending  to  appropriate  it  fraudulently  to  his  own  use, 
possibly  he  had  paid  it;  he  might  have  supposed  there 
was  no  impropriety  in  signing  or  suffering  some  other 
person  to  sign,  Holland's  name  to  the  order,  believing 
that  if  the  money  should  be  drawn,  the  mode  of  getting 
it  would  not  be  important;  after  he  discovered  that 
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T  w*  T£"°*  Lyle  a*fcertained  that  lt  was  probable  the  money  had 
wealth      not  ^een  appr0ppia(;ed  to  the  use  of  the  lunatic,  Cham- 

B.  S.  Cham-  bers  might  have  honestly  thought  that  it  would  be  right 

BERg<        to  tell  Lyle  how  and  why  it  had  been  drawn, and  there* 

Re»pome  of    uPon»  acc°unt  to  him  for  it$  aUhough  he  had  not  been 

judge  Robert-  entitled,  before,  to  receive  it;  and  he  might  too,  have 

son  to  the        supposed,  that  although  there  was  no  allowance  made 

rehearing/ *  on  the  record  bortk'  ?et  *8  the  C0UTt  had  "tended  to 
make  one,  there  would  be  no  impropriety  in  certifying 
a  copy  of  one  such  as  it  would  have  been,  if  it  had 
been  made,  and  presenting  it  as  the  true  copy  of  a  genu- 
ine original* 

All  this  may  be  true.  1  wish  it  may  be,  and  cannot 
say  that  it  is  not.  But  I  must  repeat,  that  there  is 
nothing  in  the  facts  proved,  that  can,  in  the  slightest 
degree,  extenuate  the  acknowledged  and  unjustifiable 
act  of  presenting  a  false  certificate;  knowing  it  to  be 
untrue,  or  at  best,  not  knowing  it  to  be  true*  The 
fentry  in  the  minute  book,  if  genuinfe,  did  not  authorise 
the  certificate.  The  paper  exhibited  as  a  copy  of  the 
record,  is  not  a  copy  from  the  minute,  and  does  not  re* 
semble  it,  but  is  a  copy  of  what  the  order  would  have 
been  on  the  record  book;  and  the  clerk  bad  no  more 
right  to  certify  such  a  paper,  as  true,  than  he  would 
have  bad  to.  certify  a  forinul  judgment,  from  the  note 
in  his  minute  book,  when  no  judgment  had  been  enter- 
ed on  the  order  book. 

The  alledged  discovery  of  new  testimony  cannot,  as 
may  have  been  seen  from  the  tenor  of  this  argument, 
have  any  effect  on  the  petition  fora  new  trial.  If  it  had 
been  produced  on  the  trial,  it  could  not  have  had  any 
essential  influence  on  the  decision.  It  might  possibly 
have  given  to  the  case  a  more  satisfactory  moral  aspect; 
but  it  could  have  had  no  other  tendency.  It  is  strange, 
however,  that  if  it  exist,  it  was  not  offered  before. 
Most  of  the  witnesses,  if  not  all,  mentioned  in  the  affi- 
davit, were  in  court  during  the  trial. 

There  is  not  the  remotest  analogy  between  the  case 
of  judge  Chase,  and  this  case;  nor  is  there  any  fitness 
in  the  comparison  of  this  to  a  prosecution  for  murder, 
v  or  other  crime.     The  difference  is  so  essentia*  and  ob- 

vious, that  it  is  not  necessary  to  state  any  reasons  to 
majce  it  more  plain.     This  court  can  take'  no  cogoi- 
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sauce  of  crime,  except  so  for  as  it  [affects  official  eon-  Tmwnwir 

duct.  WSALT* 

The  counsel  in  argument,  expressed  an  appreben-  B#  j'^**11" 

sion,  that  the  opinion  against  Chambers,  would*  if  ap- __!_ 

plied  to  other  cases,  result  in  the  removal  of  every  fcefponte  of 
clerk  in  the  state.     I  hope  not.     It  would  be  as humili-  {jjjj^ie*1" 
ating  as  it  would  be  alarming,  to  ascertain  that  clerks  petition  for  a 
generally,  have  been  guilty  of  6uch  an  abuse  of  the  re-hearing. 
truBt  confided  to  them,  as  that  established  on  Cham- 
bers.    But  if  dthers  bAve  done  as  he  has  done,  they 
ought  to  give  place  to  those  who  would  understand  and 
perform  more  faithfully,  their  important  duties.    And 
if  other  clerks  have  taken  the  liberty  to  make  records 
without  authority,  or  to  certify  as  copies  from  their 
records,  what  has  no  resemblance  on  the  record,  wheth- 
er with  or  withoin  motive,  it  is  the  more  necessary  that 
it  should  be  known  as  soon  as  possible,  that  such  prac- 
tices are  not  to  be  tolerated*     The  best  interests  of 
the  people  demand  that  such  malfeasances  shall  be 
Corrected,  and  prevented  in  future.    It  is  earnestly 
hoped  that  the  example  furnished  by  this  case  may 
have  a  salutary  effect. 

As  to  Mr.  Chambers,  he  may  derive  softie  consola- 
tion from  the  fact,  that  he  is  not  the  first  who  has  been 
doomed  to  the  surrender  of  his  office,  to  the  public 
interest.  Barry  has  gone  before  him,  and  if  he  had 
learned  prudence  from  the  lesson  taught  in  Barry's 
case,  this  never  would  have  occurred.  It  is  his  mis- 
fortune that  he  did  not  profit  by  that  example.  But  if 
he  shall  be  so  fortunate  as  to  enjoy  the  approbation  of 
his  own  conscience,  his  greatest,  and  I  would  trust,  his 
only  loss  will  be  that  of  his  office,  which  he  ought  to  be 
willing  to  offer  up  cheerfully,  to  an  inflexible  principle 
of  public  policy,  which,  without  regard  to  motives; 
forbids  the  act  which  he  has  done. 

I  have  been  unable  to  hear  or  see  any  reason  for 
changing  my  opinion  in  this  case.  I  would  have  been 
relieved  from  anxious  and  painful  feelings  if  I  could 
have  changed  it.  But  my  convictions  of  my  duty  are 
xlear,  and  cannot  be  resisted.  No  event  of  my  life 
could  have  given  me  more  satisfaction  than  I  tobuld 
have  enjoyed  if  I  could  have  pronounced  a  judgment 
of  acquittal.    But  personal  considerations  must  not 
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TwJ8C°TM°lf  contro'  Pu^c  duty;  jastice  most  ptevail,  whatever 
rs>  may  be  the  individual  consequences. 

B    BERs!A,t       Believing  that  my  duty  to  my  country  and  to  my 


own  conscience,  demands  that  I  shall  not  sanction,  bf 

Response  of    my  Opinion,  the  acts  proved  against  Mr.  Chambers,  I 

•on^o  Uie^   cannot  acquit  him  of  the  charges  preferred  against  him, 

petition  for  a  and  must,  therefore,  adhere  to  the  opinion  which  has 

re-heariog.      been  given.     In  doing  this,  I  am  sustained  by  the  case 

of  Barry,  and  by  my  own  clearest  convictions  of  public 

duty.      My  judgment  cannot  compromise  with   my 

feelings,  nor  can  my  official-conduct  be  directed  by  my 

personal  wishes. 

The  importance  of  the  case  has  induced  us  to  pre- 
sent separate  replies  to  the  petition. 

Having  no  longer  time  for  the  preparation  of  this 
response,  than  that  which  has  elapsed  from  the  last 
adjournment  of  the  court,  it  is,  I  have  no  doubt,  liable 
to  veTy  just  criticism*  But  whatever  may  be  its  im- 
perfections of  style  or  method,  I  am  perfectly  satisfied 
with  its  principles.  I  believe  they  arc  such  as  the  in- 
tegrity and  veracity  of  the  public  records, imperiously 
require  this  court  firmly  and  uuiformly  to  maintain, 
in  defiance  of  all  personal  consequences;  and  as  far  as 
I  may  have  the  power  to  affect  them,  by  my  opinions, 
they  shall  be  maintained  undeviatingly,  in  every  case 
in  which  it  shall  appear  that  they  are  in  peril. 

If  Mr.  Chambers1  intentions  were  good,  the  judg- 
ment against  the  act  alone,  cannot  injure  his  character* 
]f  they  were  improper,  an  acquittal  for  that  act  couM 
not  justify  or  extenuate  them. 

What  I  have  said  of  motives,  I  considered  proper. 
The  petition  required  this  much.  1  do  not  wish  to  be 
misunderstood.  Whilst  1  would  be  unwilling  to  de- 
cide that  the  motives  of  Mr.  Chambers  Were  corrupt, 
candor  will  not  permit  me  to  say  that  1  cocrld,  upon  the 
evidence,  give  them  the  sanction  of  my  unhesitating 
approbation. 

The  task  which  I  have  now  performed,  was  extreme^) 
ly  unpleasant  to  me*     But  entertaining  the  opinion 
_  wjiich  I  do,  I  had  no  alternative  but  to  remove  Cham- 

bers, orto  sacrifice  my  own  judgment.    Justice  must 
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take  its  course;  therefore,  the  opinion  delivered  iiVthis  Thecommon 
c<tsc,  must  remain  unaltered.  w*ajlth 


vs. 


Opinion  of  Judge  Underwood.  ®*  *•  Chab^*- 

bers. 

The  interest  manifested  in  behalf  of  the  defendant, 

by  his  learned  counsel,  the  importance  of  the  result  to  Rwponseof^ 
the  individual  accused,  and  the  belief  seriously  enter-  J^00*J  to"  the 
faioed,  as  declared  in  the  petition  for  a  new  trial,  "that  petition  for  a 
the  views  of  judicial  policy  with  which  the  opinion  re-hearing, 
rendered  in  this  case,  is  made  up,  lead  to  the  estab-  • 
lishment  of  principles  and  precedents  in  our  criminal 
jurisprudence,  alike  novel  and   dangerous,"  have  in: 
duced  the  members. of  the  court  to  reconsider  their 
former  opinion,  and  to  give  to  the  application  for  a  new 
trial,  that  attention  which  the  magnitude  of  the  inter- 
ests involved  imperatively  required* 

I  should  deeply  regret  if,  at  this  early  period  of  my 
judicial  life,  I  were  instrumental,  in  the  smallest  degree, 
in  establishing  principles  and  precedents,  alike  novel 
and  dangerous.  I  am  sure  that  no.  pride  of  opinion 
would  induce  me  to  adhere  to  the  doctrines  and  prin- 
ciples heretofore  advanced,  when  ny  judgment  is  con- 
vinced that  they  are  radically  erroneous.  That  man 
who  prefers  holding  to.  error  for  the  sake  of  consistent 
cy,  at  the  expense  of  bis  conscience,  may  hide  a  cor- 
rupt heart  from  the  world,  but  he  cannot  conceal  it 
from  himself. 

The  first  point  which  I  shall  re-investlgate,  is  that 
which  relates  to  the  motives  of  clerks,  and  the  consid- 
eration which  this  court  should  give  their  motives,  when 
arraigned  for  official  misconduct.  The  opinion  deliv- 
ered states,  that  "in  adjudicating  upon  the  conduct  of 
clerks,  this  court  cannot  enter  into  a  consideration  of 
the  motives  which  influence  their  conduct,  &c."  I  am 
convinced  that  this  language  is  too  broad,  and  that  it 
would  be  detrimental  to  give  it  the  unlimited  operation 
which  the  counsel  for  the  accused  seem  to  think  the 
court  intended  it  should  have.  It  was  only  used,  and 
intended  to  be  applied  by  the  court  to  certain  soppos* 
cd  and  enumerated  offences,  which,  if  established, 
would  require  the  removal  of  a  clerk  from  o$ce,  and 
which  ought  not  to  be  excused  on  account  of  the  pu- 
rity of  the  motive  that  may  have  influenced  their  per- 
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Tm  AtTMOIf  P**™1*00*    The  lno^l,  conduct  of  men,  I  admit,  is  to 
wjjtLTu      be  judged  of  and  determined,  by  the  parity  or  turpi* 
p.  S.  &*am»  tude  of  their  motives;  but  the  official  conduct  of  men 
BMM*       is  not  exclusively  to  be  measured  by  that  standard. 
IUipoDioof    ^lc  effect  of  tolerating  official  misconduct,  because 
judge  Under-  the  motive  of  the  officer  was  pure,  and  establishing  a 
wood  to  tho    universal  rule,  that  there  should  be  no  amotion  from 
fe-hearlne!  *  P^cve  *n  those  cases,  where  the  detrimental  acts  of  offi- 
*  *      cere  can  be  satisfactorily  traced  to  a  good  motive, 

would  overturn  those  principles  of  responsibility  and 
accountability  which  the  constitution,  from  considera- 
tions of  public  policy,  has  wisely  secured  in  regard  to 
clerks.  If  these  answers  were  received,  "I  did  not 
lenow  it  was  wrong;"  "I  really  meant  no  harm."  WI  er- 
red from  the  best  motive.  I  now  know  my  duty  and  will 
observe  it  in  future;"  and  the  court  by  being  satisfied 
that  such  answers  were  founded  in  truth,  were  to  dis- 
miss the  accused,  content  with  theapology,such  a  coarse 
would,  in  my  opinion  render  useless  that  check  upon 
official  delinquency  which  the  constitution  has  provid- 
ed, and  which  the  welfare  of  the  community  requires 
this  court  to  enforce.  Suppose  evidence  is  set  out  in 
a  bill  of  exceptions,  and  signed  by  the  court,  and  the 
clerk  should  obliterate  or  insert  the  word  not,  so  as  to 
change  the  entire  meaning  of  the  testimony,  ought  he 
to  be  excused  because  his  motive  was  pure?  I  think 
not.  And  why  not  excuse  him?  Because  public  policy 
forbids  it;  because  the  toleration  of  such  conduct 
would  license  all  other  clerks  to  do  similar  acts,  rely- 
ing on  good  motives  for  protection,  and  thus  distrust 
and  suspicions  in  regard  to  pur  records  and  judicial 
proceedings,  would  be  introduced,  which  would  be  in 
themselves  evils  deeply  to  be  deplored*  It  was  from  the 
contemplation  of  striking  cases  such  as  these,  that  the 
language  was  used,  intimating  that  this  court  could  not 
enter  into  the  consideration  of  motives,  and  as  appli- 
cable to  such  cases,  I  still  think  it  correct.  But  there 
are  many  acts  which  may  be  performed,  that  would  or 
would  not  amount  to  breach  of  good  behaviour  in  of- 
fice, just  as  the  motive  which  prompted  them  might  be 
vicious  or  virtuous*  To  this  class  may  be  given  such 
acts  as  the  court,  \n  the  case  of  Arnold,  adjudicated 
upon,  by  bringing  in  his  motives  to  determine  the  char- 
acter of  the  act,  and  various  others  similar  in  their 
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nature.  The  case  of  Barry  presents  instances  of  oft-  J*flf  common 
cial  misconduct,  which  the  court  would  not  permit  anj  W*^TH 
honesty  of  intention  to  justify.  Speaking  of  Barry's  b.  S.  Citami 
conduct  in  suffering  the  replevin  bond  to  be  altered,  bers. 
and  which  act  was  defended  upon  theground  that  there  Ref  ooteof 
was  no  criminal  intention  and  no  interest  which  could  j0dgo  Under* 
have  operated  on  Barry,  to  induce  him  to  permit  the  wood  to  th» 
alteration,  the  court  say,  "the  act  was  a  deliberate  one,  Potion  tot  * 
it  was  a  voluntary  one,  and  it  was  unlawful;  nothing,  re"  **r  n*" 
therefore,  can  justify  it."  Thecourt  says  further:  "If 
he  (Barry)  was  in  error  with  regard  to  his  authority,  if 
shows  such  gross  ignorance,  as  to  render  his  tenure  of 
the  office  dangerous  to  the  community."  The  author- 
ity of  this  case  conBrms  my  opinion  that  there  may  be 
cases  of  official  misconduct  not  to  be  excused  by  any 
(consideration  of  motives.  In  regarding  the  clerk  in 
such  cases  as  a  moral  agent,  as  a  man,  I  would  respect 
and  consider  his  motive;  but  in  regarding  him  as  an 
officer,  I  would  only  look  to  his  act  as  violating  the  dur 
ties-of  his  station,  in  the  correct  performance  of  which 
duties,  society  has  so  much  at  stake.  And  I  would  say 
to  him  as  a  judge,  "your  motives  may  have  beeji  pure 
but  I  cannot  sanction,  on  that  account,  acts  of  such 
dangerous  tendency 9  by  permitting  you  to  remain  in 
office," 

The  acts  of  clerks  are  principally  ministerial,  hut 
they  are,  to  some  extent,  judicial  or  quasi  judicial. 
For  instance,  in  preparing  a  record  for  the  court  of 
appeals,  they  must  necessarily  judge  and  determine 
what  constitutes  the  record';  what  belongs  to  it  and 
what  does  not.  In  such  a  case,  if  the  clerk  withholds 
what  is  part  of  the  record  or  inserts  what  does  not  be- 
long to  it  (unless  the  violation  of  duty  be  so  palpable 
as  to  show  corruption  in  the  very  act,)  and  should  be 
prosecuted  for  that  cause  before  this  court,  it  would  be 
very  proper  to  consider  the  circumstances  and  motives 
which  influenced  his  conduct.  So  likewise,  in  many 
pther  cases,  the  motives  and  reasons  of  his  conduct 
ought  be  given  in  evidence,  for  upon  them  might  the 
establishment  of  a  charge  of  breach  of  good  behaviour 
entirely  depend.  It  was  not  intended  by  the  opinion 
heretofore  delivered,  to  close  the  docjr  and  tp  make  no 
allowances  for  these  imperfections  to  which  all  are 
subject,  in  every  station  of  life.    Ja  tye  jjiultjftiriou! 
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The  commq*  duties  which  clerks  have  to  perform,  that  mistakes 
W*vp!TK  should  sometimes  be  made  by  the  most  accurate,,  is  to 
B.  S.  Cham*  be  expected,  and  I  trust  no  rule  will  ever  be  establish* 
bers.  ed,  which  will  construe  a  mere  mistake  into  a  forfei* 
RMpoiMoof  tare  °^  °ffice* or  to  preclude  an  investigation  into  tho 
jadge  Under-  motive  and  character  of  the  transaction,  to  ascertain 
wood  to  tbe    whether  it  be  a  mere  mistake  or  something  worse*     I 

r*  h«ariDr.r  *  am  8are  n0  suc'1  **"nS  was  intenc*ed  hy  the  original 
opinion  in  this  cause.  But,  notwithstanding  this,  I  am 
still  of  opinion  that  there  are  cardinal  points  to  be  ob* 
served  by  clerks  in  their  conduct,  and  which,  if  disre* 
garded,  will  place  them  in  a  condition  where  no  purity 
of  motive  should  save  them  from  removal.  Among 
these  are,  the  alteration  of  their  records  and  the  certir 
fying  as  a  record,  what  does  not  exist*.  I  cannot  per- 
mit a  clerk  to  excuse  himself  in  these  cases,  by  urging 
that  the  alteration  was  designed  to  make  the  record  as 
it  ought  to  have  been  in  the  first  instance,  and  that  he 
acted  with  the  best  intentions,  or  that  he  made  out  and 
certified  as  the  record,,  that  which,  although  not  true, 
he  had  every  reason  to  believe  was  true*  1  can  readily 
suppose  that  a  clerk,  in  copying  a. record,  may  make  a 
mistake  by  leaving  out  a  word,  or  sentence,  or  that  he 
might  insert  one  word  for  another,  or  that  he  might 
inadvertently  introduce  a  word  having  no  relation  in 
meaning  to  tbe  subject  matter  of  the  record;  but  I 
cannot  well  imagine  that  he  could  introduce  whole 
sentences,  foreign  to  the  subject  matter  of  the  record,, 
and  thereby  give  a  different  meaning  to  the  record, 
without  design.  But  to  suppose  that  a  clerk  could 
make  out  and  certify  as  the  record,  what  does  not  exists 
and  that  he  could  do  so  without  committing  a  palpable 
breach  of  good  behaviour,  would  be  to  indulge  in  con- 
jectures and  to  frame  excuses  for  official  delinquency, 
against  all  propriety  and  reason.  How  can  such  a 
thing  be  done?  not  by  having  the  record  before  him, 
for  that  cant  be  present  which  docs  not  exist.  The 
clerk  must,  therefore,  fancy  to  himself  that-  there  is 
such  a  record,  and  then,  without  looking  for  it  or  get- 
ting it  to  copy  from,  he  must  make  out  the  certified 
copy  according  to  his  recollection.  This,  in  my  opin- 
ion, is  manifestly  improper,  and  if  clerks  will  ^under- 
take to  act  from*  memory,  without  having  the  record 
before  them,  they  must  abide  the  consequences  in  case 
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their  memory  deceives  them.    The  case  is  much  worse  Tmcaww* 
where  there  is  no  record,  and  consequently  Ihe  idea  of     WK^TB 
making  the  recollection  of  a  thing  which  never  existed,  B.  S.  Cham* 
justify  a  clerk's  conduct, is  a  palpable  absurdity.     Sup-        »■*•• 
pose  A  recovers  a  judgment  against  B  for  $100,  and  R     on-e  of 
wants  a  copy  of  the  record  to  be  used  in  another  state,  judge  Under- 
in  what  light  should  theconductof  a  clerk  be  viewed,  wool  to  the 
who,  from  having  a  vague  or  a  vivid  recollection  of  Jfu1*01! for a 
the  recovery,  should  undertake,  from  his  memory,  to       e  n  * 
make  out  a  copy  of  the  proceedings  for  the  use  of  A* 
without  looking  into  the  papers  and  record?  Suppose 
the  copy  so  made  out,  did  not  impose  a  quarter  extent 
of  liability  on  6,  although  the  variances  between  the? 
copy  and  the  record,  in  a  variety  of  particulars,  were 
striking  upon  the  slightest  comparison?    Could  any 
court  refuse  to  remove  a  clerk  who  would  thus  act?  f 
think  not.     And  yet  it  might  be  urged  in  his  behalf, 
that  B  could  not  he  injured  by  giving  to  the  false  copy, 
all  the  force  and  effect  of  the  genuine  record,  as  by  it 
he  was  not  compelled  to  pay  more  than  he  should  do, 
and  that  no  bad  motive  could  possibly  operate  to  in-         — 
dace  the  clerk  to  make  such  false  copy.     All  this  might 
be  true;  the  clerk  may  have  been  influenced  by  a  de- 
sire to  perform  the  business  with  speed,  and  may  have* 
conscientiously  thought,  that  it  was  not  worth  while    r 
to  delay  and  hunt  up  all  the  papers  and  the  record,  to 
make  out  a  literal  copy,  and  then  to  examine  and  sec 
that  it  was  correct.     Ought  a  judge  of  this  court,  in 
such  a  case,  to  enter  into  a  consideration  of  the  clerk's 
motives*  with  a  view  to  excuse  him  for  such  a  derelic- 
tion of  duty?  1  think  not;  and  I  am  moreover  of  opin- 
ion that  if  this  court  were  to  do  it,  and  set  a  precedent 
in  such  a  case,  by  the  acquittal  of  the  delinquent,  that 
it  would  amount  to  absolution  on  the  part  of  the  clerks, 
from  all  system  and  order,  and  that  the  interests  of  the 
community  would  not  fail  to  suffer  deeply  by  the  es- 
tablishment of  such  a  precedent.     The  present  case 
is  much  stronger  against  the  clerk  than  the  one  sup* 

Eosecf.     It  is  not  a  false  copy  of  an  existing  record ; 
ut  it  is  a  fabrication,  founded  on  an  imaginary  record. 

Viewing  the  subject  fh  the  various  aspects  in  which 
it  has  been  presented,  my  mind  has  settled  on  this  con- 
clusion, that  there  arc  acts  of  official   misbehaviour, 
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Tax  GOtfMoU  which  should  admit  of  no  palliation,  so  far  as  it  regard* 
W*viuTH      removal  from  office,  by  the  purity  of  the  delinquent'* 
B.  S.  Cham*  motive;  that  there  are  acts  which,  per  $e,  constitute 
bbri.       sufficient  cause  for  amotion  and  imperatively  require 
1^  onieof    it;  and  that  there  are  acts  susceptible  of  such  explana- 
jodfe  Under-  tion  and  mitigation,  from  the  purity  of  the  motive 
wood  to  the   which  induced  them,  that  they  will  not  amount  to 
petition  for  &  breach  of  good  behaviour  in  office.     I  cannot  concede 
•  taring;      t^e  position  which  seems  to  be  assumed,  that  the  rules 
applicable  to  the  trial  of  criminals,  for  breaches  of  the 
penal  laws*  are  those  that  should  govern,  to  their  full 
*         extent,  the  trial  of  clerks  for  breaches  of  good  beha- 
viour.    It  is  not  necessary  to  express  any  decisive  opin- 
ion on  this  point,  and  I  will  not  enter  into  any  argu- 
ment in  relation  td  it.     Nor  do  I  wish  or  intend  to  dis- 
turb, by  any  opinion  in  this  case,  "the  known  and  long 
settled  principles  of  criminal  jurisprudence."    1  do  not 
admit  that  it  is  necessary  to  attach  to  a  clerk  the  tur- 
pitude of  a  criminal,  to  justify  his  removal  from  office* 
A  very  honest  man  may  make  a  very  indifferent  clerk, 
and  a  man  despicable  for  his  vices,  may  make  an  excel- 
lent clerk.     It  is  proper  to  seperate  the  character  of 
the  man,  from  the  character  of  the  officer,  and  when 
^hat  is  done,  it  may  readily  be  perceived  that  there 
might  be  great  propriety  in  making  a  distinction  be- 
tween the  rules  for  the  trial  of  the  maji  for  crime,  and 
those  for  the  trial  of  the  officer,  for  breaches  of  good 
behaviour  in  office.     This  court  has  no  power  to  re- 
move a  clerk  for  crimes  committed,  so  long  as  he  dis- 
charges the  duties  of  his  office  well,  nor  should  it  be 
induced  to  overlook  breaches  of  good  behaviour,  be- 
cause the  officer  is  honest  as  a  man,  or  acts  from  good 
motives.    The  case  of  judge  Chase,  impeached  before, 
the  Senate  of  the  United  States,  is  not  considered  as 
parallel  to  the  present.     If  it  were  necessary  in  hie 
case  to  consider  the  qm  ammo  with  which  he  acted, 
in  every  instance,  to  justify  a  conviction  under  the 
charges  and  specifications  brought  forward  against 
him,  I  do  not  perceive  how  it  would  necessarily  follow* 
that  this  court  should  be  controled  by  the  qtio  ammo 
of  a  clerk.     The  case  of  Barry  is  an  express  authori- 
ty to  the  contrary.     The  act  of  altering  or  making  a 
false  certificate  of  a  record,  in  its  consequences,  is  the 
same,  let  the  qno  animo  of  the  clerk  be  what  it  may, 
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jgood  or  bad*    Removal  from  office  is  not  intended  as  ^Cjawwr 
q.  punishment  for  the  criminal  act  of  the  clerk,  but  it  is         Ttv 
designed  .to  protect  t^e  community  by  insuring  the  b%  S.  Cram* 
faithful  discharge  of  official  duty,  and  by  securing  A       ***•« 
preservation  qnd  integrity  of  the  rebords.     Fdr  enmi-  Ryppptfa  of 
nal  conduct*  clerks  cannot  be  punished  before  this  tribu-  jodgJundM- 
nal.    In  Barry's  case  the  court  would  not  listen  to  a  wo«d  to  the 
charge  of  bribery-    The  counsel  for  the  accused,  seem  JJJJJJ  ** a 
to  me,  to  have  looked  upon  the  sentence  of  removal,  as 
a  punishment  for  some  trim?.    It  is  not,  I  think,  to  be 
viewed  in  that  light;    If  a  clerk  commits  n  forgery  oil 
the  record,  this  court  Would  remove  him  Cor  it,  but  it 
would  belong  to  the  circuit  court  to  punish  for  the 
crime* 

The  next  ground  of  Objection  to  the  opinion  deliver- 
ed, grows  out  of  the  operation  of  those  rules  defining* 
what  is  good  behaviour  in  clerks;  or  rather,  the  objec- 
tions spring  from  the  manner  in  which  the  counsel  for 
the  accused  have  supposed  that  those  rules  will  ope* 
rate,  and  it  is  insinuated  that  no  clerk,  no  matter  what 
his  qualifications  and  talents  may  be,  can  bbld  his  of- 
fice three  months  under  the  application  6f  those  rules 
to  their  conduct;  I  should  regret  that  so  much  rigour . 
should  be  found  in  any  rule  of  this  court,  as  to  operate 
oppressively  upon  any  class  of  citizens.  I  do  not  be- 
lieve that  the  rules  which  only  require  of  clerks  the 
performance  of  their  duties,  can  ever  operate  so  as  to 
cause  the  removal  of  those  who,  possessing  the  requi- 
site capacity,  attend  with  reasonable  diligence  and 
honesty,  to  the*  discharge  of  their  duties;  and  if  they 
sbdutd  so  operate  as  to  produce  the  removal  of  those 
who  are  destitute  of  capacity,  or  thtifte  who  negligent- 
ly attend  to  iheir  duties,  it  is  to  bfe  hoped  that  their 
places  will  be  supplied  by  other?;  who  will  better  serve 
the  cotrimuntty.  Any  supposed  rigour  to  be  found  in 
the  language  employed  in  the  original  opinion,  in  re- 
gard to  the  exclusion  of  the  motives  of  a  clerk  from 
consideration,  has  been  mitigated,  I  trust,  as  far  as  it 
should  be  done,  by  the  views  contained  in  the  responses 
to  the  petition  for  a  new  trial.  When  the  court,  after 
considering  the  evidence,  are  convinced  that  the  clerk 
has  been  guilty  of  a  breach  of  good  behaviour,  and 
that  the  act,  if  tolerated,  would  be  dangerous  in  it* 
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Xmtknmov  consequences,  the  duty  of  the  ju4ge-  cannot  be  dh- 

W"^TH      charged  but  by  passing  sentence  of  removal.     It  is  in* 

&  9.  Cm*-'  timated,  that  to  constitute  a  breach  of  good  behaviour, 

BKfti.       in  the  sense  of  the  constitution,  it  is  necessary  that 

there  shoo  Id  be  a  continued  series  of  bad  acts  com* 


jadpTumler-  mitteB  by  the  clerk.  While  I  admit  that  mistakes  and 
wood  to  the  misjudgments,  which  arc  not  corrupt,  may  be  over- 
petition  for  a  famd  as  not  amounting  to  each  breaches  of  good  be- 
re-beeruif.     hav|o||r  ag  wj„  z^fy  the  remova|  0f  the  *le*;  yet  I 

am  of  opinion,  that  one  actof  dangerous  example  and 
mischievous  tendency  4s  enough.  1  see  no  reason  for 
waiting  until  more  mischief  is  done,  with  a  view  to 
say,  "behold  a  series  of  bad  adts^;  it  is  time  to  remove 
you."  On  the  contrary,  I  think  it  more  compatible 
with  reason  to  say,  "here  is  one  bad  act;  you  wight  not 
to  have  an  opportunity  to  commit  another*" 

la  respect  to  the  minute  book,  when  it  is  signed  and 
adopted  by  the  court  as  the  record,  f  would  regard  it 
'-   so  far  asto  justify  a  clerk  in  acting  upon  it,  as  matter 
of  record.     It  is  the  fa  alt  of  the  judge  and  not  of  tlte 
clerk,  that  such  memoranda  as  are  to  be  found  in  a 
minute  book,  with  their  defective  brevity,  should  "have 
the  character  of  records  imparted  to  them.    The  acts 
of  the  clerk,  therefore,  within  the  scope  of  these  me- 
moranda, may  and  ought  to  be  tolerated.    But  so  far 
as  my  knowledge  extends,  1  have  never  understood 
that  any  clerk  ever  regarded  the  minutes  made  by  hhn, 
and  not  sanctioned  by  the  approving  signature  *of  the 
judge,  as  a  justifiable  foundation  for  any  official  act. 
I  art)  clearly  of  opinion  that  such  minutes  ought  not  to 
justify  any  official  act  of  a  clerk.     I  am  also,  thorough- 
ly satisfied  that  the  Qnderstanding  of  every  one,  con- 
versant with  a  minute  book  and  record  proper,  recog- 
nizes the  invalidity  of  the  minutes,  unless  signed  by 
the  judge.     I  cannot,  therefore,  bring  my  mind  to  yield 
its  assent  to  the  propriety  of  permitting  a  clerk  to  ex- 
cuse his  official   misconduct  by  taking   shelter   be- 
hind the  leaves  of  an  unsigned  minute  book.    The 
very  feet,  that  the  judges  sometimes  sign  the  minutes 
where  tbey  cannot  be  carried  at  length,  on  the  order 
book  or  record  proper,  for  want  of  time,  is  conclusive 
to  show  that  the  minutes,  not  signed,  arc  not  to  be  re- 
garded by  the  clerk  as  the  basis  of  any  official  act. 
To  justify  Chambers  in  this  case,  even  upon  the  score 
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of  motive,  we  must  first  believe  tbat  be  regarded  tbe  The  Common 
unsigned  minute  as  equivalent  to  tbe  record ;  or  that  he     WEJ£MI 
did  not  believe  it  was  necessary  to  consult  the  record ;  b.  S.  Cram? 
or  tbat  be  thought  looking  at  the  minute  was  enough;       ■■*■.. 
or  that  he  thought  it  was  sufficient  to  act  from  memory*  R^poiwe  of" 
Now  it  is  difficult  to  believe  that  any  clerk  could  en-  judge  Under- 
tertain  such  notions;  and  if  I  were  convinced  that  a  wood  to  tho 
clerk  did  entertain  them,  seriously  and   honestly,  I  JJ^^JJn*  * 
should  pronounce  him  destitute  of  the  talents  necessa-  TCI"  ea    *' 
ry  for  his  station.    It  does  seem  to  me*  therefore,  that 
the  fact  which  has  been  established,.beyond  all  doubt, 
that  Chambers  did  certify,  «*  of  record,  an  allowance 
for  tbe  support  of  Hans  Peoples,  when  there  was  no 
such  record,  and  when  he  had  no  proper  ground  upon, 
which,  to  assume  the  existence  of  such  a  record*  does,. 
per  *e,  amount  to  such  misbehaviour  a»  justifies  hi*  re- 
moval, and  when  it  is  coupled-  with  other  facts. in  this 
ease,  I  see  no  room  for  doubt  or  hesitation.     I  will  not 
recapitulate  the  evidence;  it  is  set  out  correctly  in  the 
former  opinion,  so  far  as  it  relates  to  the  charges  upon 
which  the  sentence  of  the  court  is  predicated.    I. do 
not  recollect  to  have  said,  when  the  opinion  was  deliv- 
ered, any  thing  not  contained  in  tbe  within  opinion* 
I  am  sure  that  I  did  not. 

In  the  review  which  I  have  taken  of  the  opinion 
heretofore  delivered,  and  its  principles,  aided  by  the 
petition  which  has  been  presented,  I  have  discovered 
nothing  which  induces  me  to  think  the  sentence  against 
Mr.  Chambers,  wrong'.  It  is,  therefore,  my  opinion 
that  it  remain  unchanged. 

I  have  also  considered  the  affidavit  filed*  and  am  of 
opinion  that  the  mqtipn  for  a  new  trial  should  be  over- 
ruJedt 
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Dm*son9  fyc.  vs.  Clay's  heirs.  chamc***. 

Appeal  from  the  Bourbon Circuit;  Gsqagk  Shannon,  Judge*  .   Caso  .39 

Administrator*  with  the  will  annexed*  Ft  and*  Measure 
of  responsibility*  Mgligence.  Securities.  Publica- 
tion* Absent  defendants.  Jurisdiction.  Unknovw 
heirs.m    Statute.     Practice.     Non-residents^ 

Judge  Robertson  delivered  the  opinion  of  the  Court.  April  11. 

This  if  a  suit  in  chancery,  brought  in  CompUin- 
1823* by  the  heirs  of  Samuel  Clayx  deceased,  against  ant'tbill. 
the  administrator  with  the  ^ili  wpexed,  of  the  deca- 
dent, and  the  securities,  of  4h$  administrator,  and 
against  tbe  administrator  and  h&fc  of  Thomas  Bed- 
.  ford.     The  bill  alleges  that  the  wilj  of  S.  Ch*yt  which 
was  proved  iu  1.810,  directs  that  l,2QO  acres  of  land,  in 
Hendersop  ?o,uuty,  Kentucky,  for  a  title,  to  which,  ho 
held  the  bond  of  T.  Bedford,  should  be  acid,  and  200 
acres  of  land  in  Bourbon  county,  should  be  purchased 
with  the  proceed*  of  sale,  for  his  son,  Thos.  Clay,  and 
the  residuum  of  the  sale  money,  if  any,  should  b$ 
equally  divided  amongst  his  other  children.    That  the 
administrator  got  tfile  possession  of  the  bond;  that  it 
was  not  known  what  be  had  done  with  it,  or  with  the 
land,  but  believed  that  he  had,  by  some  means,  render* 
ed  himself  responsible  for  the  value  of  the  land,  and, 
therefore,  a  decree  to  that  extent^  is  asked  against  the 
administrator  And  his  securities. 

An  amended  bill  states,  that  Bedford  had  no  title  to  Amended  biJK 
the  land,  and  prays  against  his  administrator  and  heirs, 
a  decree  for  the  consideration,  ($1,600,)  and  interest 
from  its  advance,  which  was  at  the  close  of  the  year 

iapo. 

No  answers  are  filed,  except  by  the  securities,  who*  £?V? Sjl 
deny  their  liability,  and  require  proof  of  all  the  mate-  §efcnda»u. 
rial  allegations  of  the  bill. 
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Dawson*  Ac.      ft  |s  proved  that  the  bond  on  Bedford,  dated  in  f  8to,. 

ClaJiheiri  ^or  a  t*"e  to  1,20°  acP€S  •f  tort  i"  Henderson,  was 

—  in  the  possession  of  the  administrator;  that  he  went 

into  the  Green  river  CQuMry  for  the  purpose  of  getting 
Facts  proved  a  title  for  the  land,  and  not  finding  all  the  heirs  of 
ft  the  came.  Bedford,  left  tb*  bp&Awitlv**  of  th**,  *i*  |i«inised 
to  procure  a  deed  and  send  it  to  him;  that  the  admin- 
istrator said  that  the  heia-  with  whom  the  bond  was 
left,  wrote  to  hftn  that  he  had  lost  it.  It  is  also 
proved  that  Bedford' had  no  tide  to  the  land  described 
in  the  bond,  but  haa/a  claim  in  the  same  neighborhood^ 
which  had  been  sold  for  his  debts* 

In  this  state  of  case,  the  circuit  court  decreed  against 
Decree  of  the  the  administrator  and  his  securities,  $1,600,  with  in- 
circoiteeort    terest  from  the  1st  of  January,  1801,  until  paid;  from 
which  the  securities  have  appealed  to  this  court. 

These  are  several  obvious  errersio  the  record: 

First:  As  the  administrator  had  removed  from  the 
3io  decree  state  before  the  institution  of  the  suit,  the  court  had 
dm^araiMt  too  Tlo^  to  decree  against  him,  without  service  of  pro- 
a  part?,  an-  cess,  either  actual  or  constructive;  and  neither  is. 
fen  there  .  shown.  There  is  an  order  to  advertise,  but  it  does  not 
toaYoTeon*0"  aPP6llr  that  it  was  ever  executed.  The  decree  takes 
itraotifeMr-  it  for  granted  that  it  had  been  regularly  published'; 
vice  otpro-  but  this  is  not  sufficient.  The  certificate  of  publica- 
C6M-  tion  should  appear.    It  cannot  be  dispensed  with,  be- 

cause if  there  ever  had  been  one,  this  court  cannot 
decide  on  its  sufficiency,  without  seeing  it. 

Second:  Some  of  the  heirs  of  Bedford- are  ajleged 
The  statute  to  be  unknown,  and  the  others  noa-residents;  but  there 
2ett?6*'  r  W-  **  B0  d®^av^  ^at  anY  °*  ^e  heir8   wcre  W^te^^O. 

feting  proee*  Such  an  affidavit,  to  be  filed  in  the  clerk's  office,  is  re* 
diagtinChy.  quired  by  the  act  of  1815,  I  Dig.  61.  As,  therefore, 
vs.  unknown  the  fc^  tf  Bedford  were  necessary  parties,  the  court 
affidafSmrW  crre<'  *°  rendering  a  decree,  without  bringing  them  re- 
*    gularly  before  the  courts 

Third:  It  does  not  appear  that  the  order  of  publica- 
tion  against  Bedford's  heirs,  had  been  executed. 

latere* till  Fourth:  In  decreeing  damages,  compounded  of  the 
payateotaaf  .principal  advanced,  and  legal  interest  from  the  date 
**•€•******   of  the  payment,  it  was  erroneous  to  decree  accruing 


decreed,  ci- 


roneoat,        interest  after  the  decree  and  until  final  payment* 
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*frne  foregoing  wror*,  although  cetonparafively  sub-'  I>aws6w,  to. 
ordinate,  are  sufficient  fbrthe  reversal  of  the  decree.  culyHimi*s 

But  there  is  an  error  more  radical.    The  aljega-  "*"*"**  ~ 

tions  and  proofs  did  not  justify  the  decree  against  the 
administrator  and  his  securities,  even  if  the  cause  had? 
been  well  prepared. 

It  does  not  appear  thai  the  administrator  was  goiUy  Decree 
of  fraud  or  gross  negligence,    it  does  not  appeal*  that  aiaiaeiaiV* 
he  ever  received  a  <eat  for  the  1,300  acres  of  land,  £*j§  *** 
or  omU  hate  recovered  any  thing .    There  is  no>evi-  Joui  «n- 
dence  that  Bedford's  heirs  had  title,  to  the  rtatttf,  or  !•«•  fraud  or 
were  ahle  to  refund  the  consideration,  and  that  they  JJ?"  ™*Um 
were  accessable,  or  that  the  heirs  of  Clay  had  sustain-  proted: 
ed  any  other  injury,  by  the  acts  or  omissions  of  the 
-administrator,  than  the  delay  and  inconvenience  pecu- 
liar to  a  suit  in  chancery  on  the  lost  bond,  and  which 
watildiiot  be  incident  (o  a  suit  at  lawagaifist  Bedford's 
heirs,  for*  breach  of  the  bond.     But  the  reverse  of 
all  this  is  proved,  or  may  be  inferred  from  the  proof.. 
it  was*  therefore,  not  just  and  proper  to  make  the  ad- 
wMfetrafor  and  his  securities  responsible  for  the  price 
of  the  land,  with  intern t 

'IP he  had  been  delinquent*  be  should  have  been  Thsnnorrea- 
subjected  to  liability  to  no  greater  extent  than  the  in-  ter  responw- 
jory  actually  sustained  by  Clay's  heirs.     And  from  the  WKty  thnntbe 
proofs  in  the  cause,  that  was  only  the  difference  in  the  2£2.ll,J,lly 
cost  of  a  proceeding  in  chancery  and  at  law,  against 
Bedford's  heirs.    His  responsibility  could  not  be  grea- 
ter, unless  it  had  been  proved  that  by  his  fraud  or 
cross  negligence,  a  greater  injury  had  resulted  to 
Clay's  heirs^,  and  to  show  this,  it  should  appear  that 
Bedford's  heirs  could  have  conveyed  title,  or  paid  the 
value  of  the  land,  and  by  the  negligence  of  tho  ad- 
ministrator they  had  been  suffered  to  part  with  the 
tttte*  and  become  insolvent:   See  Thomas  vs.  White, 
3Lrttt.  Rep.  177;  Head,&c.  vs.  Perry,  &c.  1  Mon. 
Rap.  251*    An  administrator  is  not  liable,  without  Aa  •P"*** 
^u^*^"™  c^8^th  Johnsons  Ch'y.  {gSta* 
lU^4ta.    But  there  another  and  equally  conclusive  act  with  bad 
objections  to  the  decree.  faith. 

T^a*^istmtor  with  the  will  annexed,  was  ap-  «*w.  IW 
pointed  before  the  act  of  18101,  vesting  socH  an  ad-  tbe  ***teo<> 
ministrator  with  the  powen  delegated  bj.  the  will  to  l810'  •**■*" 
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Dawwh  6o.  executors;  and,  therefore*  in  our  opinion,  it  is  vfty 
Clai'shxim  questionable  whether  that  net  could  give  him  more 

— u power  than  he  had  when  he  was  appointed.    If  it  could 

ing  the  pow-  not,  as  Wte  are  inclined  t&  believe,  consequently  as 
f^tort"  Kb  ******•*»*  ac*  he  had  ho  bower  to  sell  land  devised 
tne  will  ato-  K>  be  sold,  he  has  neVef  had  any  power  in  relation  to 
neiL04l,ope-     the  land,  and  could  not  be  responsible  for  not  obtain- 

MobtTined11  if*  tiUe  to  jtf  °r  for  Mfi  6eHinKit    *?  *****  howevfer, 

admiiHttra-  as  **  ma7»  there  is  no  evidence  of  fraud  or  of  bad  felth* 

don  prior  to  or  of  any  special  damage  to  Clay's  heirs,    Norxould 

the  date  of  \\^  administrator  be  made  responsible  for  not  stung  on 

eac  .  the  bond,  for  damages;  because, 

•  First:  It  docs  not  ajipeAr  that  "there  had  been  a 
breach  in  the  lifetime  of  the  testator,  and  for  a  breach 
after  hU  death,  his  heirs  alone  could  sue. 

Second:  The  will  devised  a  sale  of  the  land)  and 
ir  testator  a*,  therefore)  the  administrator  ouglt  not  to  hare  mid  for 
oftaid  for*  a  Dreac'1  °^  covenant  to  convey  ti  tie  to  it  For  tf  there 
which  ho°r  had  been  a  breach  before  the  death  of  the  testator)  he 
holds  a  bond  had,  by  his  will,  declared. his  election  to  obtain  the 
for  a  convey-  |aiM|  specifically,  and  not  accept  in  lieu  of  it*  the  Vahie 

detaaiu-*  in  1 80°-  ^hc  hcir8  °r  c,a>*  ™8ht  b»V*«ied  for  a  title, 
tionof  hU  or  for  damages;  and  from  any  t  hing  appearing  in  thq  re- 
election, and  COT$y  they  had  the  sole  power  to  do  so.    \t  is  quite 

re^Mota-      c,ea*  that  cven   ^J  cou,d  hot  have  gotteo  *•  law*n 

tive  to  require  But  having  the  right  to  sue  Bedford's  heirs  for  breach 

Hipecifiopw-  of  the  bond,  if  it  otcdrred  after  S.  Clay's  death,  they 

foraancc.       hftd  a  right  to  the  bond.    Arid  if  the  administrate* 

withheld  itfrorii  therh,  and  by  gross  negligence^lostit, 

they  might  justly  afek  of  him  to  pay  them  the  difference 

between  a  suit  in  chancery  and  one  at  law;    But  even 

to  entitle  them  to  this  limited  demand,  they  must  show 

that  the  administrator  refused  to  let  them  We  the 

bond.     The  decree  is  erroneous  ou  the  merits*  . 

As  the  evidence  did  not  authorise  any  decree  against 
{he  securities,  the  court  of  Bourbon  cfcn  entertain  too 
jurisdiction  against  the  non-residents,  the  land  not  be' 
ing  in  Bourbon;  and,  therefore*  if  the  appellees  shall 
desire  to  proceed  against  the  non-residents,  they  must 
do  so  by  a  new  suit. 

Decree  reversed*  and  the  cause  remanded  with  in* 
structiotis  to  dismiss  the  bill. 

Han?onr  for  the  appellant*. 

Digitized  by  LiOOQ LC 


APRIL,  im.  169 

Milkr  vs.  MUler.  JSTTS. 

Appeal  fro,ro  the  Trigg  circuit;  B.  Shacklkford,  Judge.        ¥ISJE" 

Case  40. 
Devise.    Administrator.     Husband  and  wife.     Coverture* 

Judge  Robertson  delivered  (he  opinion  of  the  Court.  April  11. 

This  is  an  agreed  case ;  and  its  decision  Statement  of 
depends  on  one  isolated  question  of  law*  viz:  whether  the  ease, 
the  administrator  of  the  I  husband,  or  the  surviving 
wife,  is  entitled  to  money  devised  to  her  during  cover* 
ture,  and  not  received  or  otherwise  disposed  of  by  the 
husband,  in  his  lifetime. 

The  circuit  court  decided  that  the  administrator  0F£eci,.ion.<>f 
the  husband  is  entitled  to  the  legacy.  coat?! 

This  decision  is  evidently  wrong.  The  doctrine  on 
this  point  has  been  so  long  and  so  clearly  settled,  and 
the  decisions  upon  it  have  been  so  uniform  by  the 
courts  of  England  and  of  most  of  the  American  states, 
so  far  as  known  by  this  court,  that  it  was  not  to  havd 
been  expected,  that  the  right  of  the  survivor  could  be* 
at  this  day,  called  in  question. 

The  choses  in  action  belonging  to  the  wife,  before  Cboiesin  ac- 
marriage,  do  not  vest  in  the  husband  until  he  assigns  beto^edt 
or  otherwise  appropriates  them.     If  he  die  without  woman  prior 
making  any  disposition  of  them,  they  survive  to  the  to  marriage 
wife.     But  if  the  husband  survives  the  wife,  he  is  en-  ?La2or?     *° 
titled  to  them,  by  the  construction  of  the  statute  of  COvertore* 
distribution.     And  the  administrator  of  the  wife  (if  sanrive  to'ber 
other  than  her  husband,)  is  a  trustee  for  the  husband.  *(" ,B*  i"rW;# 
Bingham,  20&-9;  Com.  Dig.  title  Bar.  and  Pen.  E;  3;  unkub?    % 
6  Johnson's  Rep.  112;  Butler's   note  304,  to  Coke  have  appro- 
Lit  t;  S   Atkins,  527;   1  Pn>  Wm.  381,  383;  3  Litfc  p^ateddor 
281 ;  and  many  other  cases  which  might  be  cited.         thom  to  pos- 

Choses  in  action  which  accrue  to  the  wife  during  JSJJ9*!1'^0 
coverture,  such  as  bonds  or  legacies  to  her,  may  be  ap-  Tjve  tne  wif€f 
propriated  or  otherwise  disposed  of  by  the  husband,  he  is  entitled 
But  if  he  die  without  receiving  or  making  any  dispo-  ^  * th™ VtSe^ 
sition  of  them,  they  survive  to  the  wife.    Com.  Dig.  UJJ  of'dittri" 
title  Bar.  add  Fern.;   3Bac.  Abr.  C5;  1  Mad.   Ch'y.  buttons. 
381-2-3;  1  Chitty,  18,  19,  20,  and  the  cases  there 
cited;  Bingham,  210;  3  Bibb,  499;  1  Bac.  Abr.  501 ; 
Cro.  Ja.  77,  205;  3  Litt.  282;  4  Hen.  and  Mun.  453; 
many  other  cases  might  be  cited. 
Vol.  1.  W 
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Uarrisou  The  same  authorities  show  that  if  the  husband  sur- 

Park.*  v*ve  ^e  w^e'  ^e  'sentitlcd  to  legacies  or  other  choses 

1. in  action,  which  accrued  to  her  during  coverture.    See 

especially,  Com.  Dig.  Bar.  and  Fern.  10;  and  Toller 

224. 

•  The  wife  having  survived  the  husband  id  this  case, 

is  entitled  to  the  legacy,  which  her  husband  did  not 
dispose  of  or  receive.     It  is  a  chose  in  action. 

The  judgment  of  the  circuit  court  is,  therefore,  re- 
versed, and  the  cause  remanded,  with  instructions  to 
give  judgment  for  the  plaintiff. 

Triplet^  for  appellant;  Denny  and  Maytsytoi  appel- 
lees. 


Harrison  vs.  Park. 


Debt  upon 
injunction 

Case  41  Appeal  from  the  Chriitian  Circuit ;  B.  Shackle  ford,  Judge. 

Debt.     Injunction  bond.     Evidence.     Instruction*     JVcw 
trial.     Practice. 

April  II.  Judge  Underwood,  delivered  (he  opinion  of  the  Court. 

•  Park  brought  an  action  of  debt  in  the 

Statement  of  court  below,  upon  an  injunction  bond  against  Harrison. 

out  in^ia6*-  ^e  dechration  claimed  the  penalty  of  the  bond,  viz: 

tiff't^eelara-  $1300,  and  alleged  damages  for  the  non-payment  of 

tion.  the  penalty  to  $200.     The  condition  of  the  bond  was 

in  substance,  to  prosecute  the  injunction  with  effect, 

or  to  pay  and  satisfy  Park,  the  sum  of  $450,  and  also 

$280  79  cents,  with  interest  from  December  20, 1 821, 

until  paid;  and  also,  all  damages,  costs  and  charges 

which  might  be  awarded  or  adjudged  to  said  Park,  in 

case  the  injunction  was  dissolved,  dismissed,  of  the 

complainant  in  the  bill  cast  therein.     The  declaration 

avers  that   the  injunction  was  not  prosecuted  with 

effect,  but  that  the  saifte,  at  the  July  term,  1826,  of 

the   Christian  circuit  court,  was  dissolved;  that  the 

court  then  and  there  awarded  to  Park,  ten  per  centum. 

damages,  on  the  amount  of  the  judgment  at  law,  and 

his  costs  expended  in  defending  the  suit  in  chancery. 

The  damages  are  averred  to  be  $150,  and  the  costs 
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$30.  Breache&are  then  assigned  in  the  non-payment  of  Harwson 
the  sums  mentioned  in  the  condition  of  the  injunction  pARK*8' 

bond,  and  in  the  non-payment  of  the  damages  and  costs  -, ' 

awarded  as  aforesaid;  inconsequence  of  which,  the 
declaration  alleges  a  right  of  action  accrued  to  Park, 
to  have  and  demand  of  Harrison  the  said  sum  of  $1300, 
the  amount  of  the  penalty.  The  declaration  then  con- 
cludes in  the  usual  form,  avcring  the  non  payment  of 
said  $1,300,  to  the  plaintiff's  damage  $200. 

Harrison  plead  that  he  had  well  and  truly  kept  and  Uefendant't 
performed  the  conditions  of  the  injunction  bond;  on  p 
which  plea  issue  was  made  up. 

On  the  trial,  Park  by  his  counsel,  read  the  declara-  Plaintiff's  ev 
tion  and  injunction  bond  to  the  jury,  and  then  moved  «*««•"<* 
the  court  to   instruct  the  jury  upon   that  evidence,  asked^y  hit 
(which  was  all  that  was  given  on  the  trial  of  the  cause,)  Counsel, 
that  in  the  absence  of  all  proof  in  support  of  the  plea, 
they  should  find  for  the  plaintiff,  the  debt  in  the  decla- 
ration mentioned,  to  be  discharged  by  the  payment  of 
$450  and  $250  79  cents,  and  interest  thereon. and  ten 
per  centum  damages  on  the  principal. 

The  court  gave  the  instruction,  to  which  Harrison 
excepted.  After  this  Harrison's  counsel  asked  and 
demanded  leave  of  the  court  to  address  the  jury,  as  to 
the  nature  and  extent  of  the  verdict  they  should  find; 
which  being  refused,  an  exception  was  filed  to  the 
opinion  of  the  court.  After  the  plaintiff  had  conclud- 
ed his  evidence,  the  defendant's  counsel  moved  the 
court  to  instruct  the  jury  as  in  case  of  a  nonsuit. 

The  court  refused  to  give  the  instruction  asked  for,  Instructions 
to  which  the  defendant  excepted.     The  defendant  then  J}',  ed,bJ  the 
moved  the  court  to  instruct  the  jury  that,  if  they  be-  defcndant- 
lieved  the  evidence,  they  could  not  find  higher  or  more 
damages  than  $200,  that  sum  being  the  amount  laid 
in  the  writ  and  declaration.     The  court  refused  to  give 
this  instruction,  to  which  the  defendant  also  excepted. 

The  jury  found  for  the  plaintiff  the  debt  in  the  de-  Verdict  for 
claration  mentioned,  to  be  discharged  by  the  payment  g^fjfoew 
of  $1036  92  cents,  in  damages,  and  the  court  rendered  trial,  ant 
judgment  accordingly.     A  new  trial  was  moved  for,  overruled. 
and  the  causes  assigned  for  it,  were  the  errors  com- 
mitted by  the  court,  and  the  want  of  evidence  to  jus- 
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Harbison      tify  the  verdict.     The  court  overruled  the  motion  for 
ParkV  a  new  tr'a'i to  which  the  defendant  likewise  excepted, 

-     ■■ The  assignment  of  errors  in  this  courts  questions  the 

correctness  of  the  several  opinions  given  by  the  infe- 
rior court,  in  the  progress  of  the  cause,  and  in  over- 
ruling the  motion  for  a  new  trial.  The  sufficiency  of 
the  declaration  is  also  questioned. 

The  declaration,  we  are  of  opinion,  contains  a  good 
J>^?l?raJion     cause  of  action.     The  extent  of  recovery  upon  it  will 
be  considered  in  adjudicating  upon  the  other  errors  as- 
signed, which  will  be  taken  up  in  the  order  stated. 

.  First:  The  legality  of  the  instruction  given  by  the 

rj  in  "clion  C0llrt>  on  the  application  of  the  counsel  for  the  plain- . 
on  an  iujunc-  tiff,  will  turn  on  the  extent  and  nature  of  the  evidence 
lion  bond,  it  before  the  jury.  The  plaintiff's  right  to  recover  upon 
iho^e0/n-°  the  bond,  was  conditional.  It  depended  upon  the  fact, 
junction  has  whether  the  injunction  granted,  was  or  was  not  dissol- 
beendiMol-  ved  at  the  institution  of  the  suit.  If  then  dissolved, 
oSndition?  °f  tfae  Plaintiff  M  a  right  of  action  on  the  bond.  It 
performed,  was  indispensable  that  this  fact  should  have  been  es- 
admUs  all  the  tablished  on  the  trial.  It  was  not  established  by  read- 
facts  l nat,  ing  in  evidence,  the  decree  of  the  court  dissolving  the 
legcd,and  "  injunction.  Was  it  established  in  any  other  way  f  We 
assumes  the  think  it  was.  The  declaration,  in  appropriate  lan- 
proof  of  per-  guage,  averred  its  existence.  It  was  not  denied  by 
tormance.  le£u     Qn  the  contrary,  the  defendant  plead  that  he 

nad  performed  the  conditions  of  the  bond.  He  had 
nothing  to  perforin  in  regard  to  these  conditions  until 
the  injunction  was  dissolved.  The  plea,  therefore, 
must  be  regarded  as  an  admission  that  the  event  had 
happened  upon  which  the  liability  of  the  defendant 
accrued,  and  that  he,  thereupon,  took  upon  himself 
the  burden  of  proof  to  show  that  he  had  discharged 
himself  from  liability,  by  performing  the  conditions  of 
his  bond.  .  These  conditions  shpw  that  on  the  dissolu- 
tion of  the  injunction,  the  defendant  was  liable  to  pay 
$730  79  cents,  with  interest  from,  the  20th  December, 
1821,  and  all  damages  and  costs  awarded  by  the  court, 
against  the  complainant  in  the  bill  of  injunction,  upon 
the  dissolution  thereof.  The  declaration  was,  that  the 
court  awarded  ten  per  cent,  damages.  This  is  not 
denied  by  the  pleading,  and  in  addition  thereto,  the 
law  gives  ten  per  cent,  damages  on  the  dissolution  of 
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the  injunction,  qd  the  amount  enjoined.    One  of  the  Harrison 
stipulations  in  the  condition  of  the  bond,  is  to  pay  the  fAR™' 

amount  of  the  damages  which  may  be  awarded.     Con-  — ! „ 

sidering,  therefore,  the  evidence  furnished  by  the  in- 
junction bond,  and  the  facts  which  ought  to  be  taken 
as  admitted  under  the  state  of  the  pleading,  we  think 
the  instruction  given  by  the  court  substantially  cor- 
rect. 

It  has  been  urged  in  argument,  that  there  is  no  law  When  there 
rendering  a  security  in  an  injunction  hond  responsible  1J.an1e*Pres* 
for  ten  percent,  dapmgeson  the  dissolution  oi  the  in-  unijunction 
junction,  antf  as  the  appellant  was  sued  in  that  charac-  bond  to  pay 
ter, judgment  for  such  damages,  could  not  legally  have  damaJ^Mhe 
beeq  rendered  against  him.     We  are  not  willing  to  I^nslwe"  ™ 
CQncedc  the  correctness  of  the  position  assumed.     On  potwKhitand 
the  contrary,  we  conceive  that  a  proper  construction  of  jD« the  •*" 
the  acts  of  1796  and  1798,  on  the  subject,  could  ren-  "™0?  nw, 
der  the  security  liable  for  all  sums  his  principal  may  1798: a  proper 
be  bound  to  pay, in  consequence  of  the  injunction;  but  construction 
whether  this  be  so  or  not,  in  this  case,  the  appellant  Jctl^rcndcr 
has  expressly  agreed  to  pay  the  damages,  and  we  know  securities 
of  no  principle  of  law  which  renders  this  agreement  liable,  as  far 
invalid, er  which  requires  us  to  refuse  to  enforce  it.  "]thepriuCi" 
The  cases  of  Moore  vs.  Gorin,  2  Litt.   186,  and  Ste-       mB* 
venson  vs.  Miller,  %  Litt.  306,  are  strong  authorities 
against  the  validity  of  the  argument  made  to  exone- 
rate the  appellant  from  the   payment  of  the  damages, 
because  the  statutes  requiring  injunction  bonds  may 
not  have  said  expressly,  that  one  condition  of  such 
bonds  shall  be  to  pay  the  damages*     These  authorities 
are  conclusive  in  all  cases  where  there  is  an  express 
stipulation  to  pay  the  damages. 

Second:  The  second  error  assigned,  questions  the  Whan  the  im- 
propriety of  the  decision  of  the  court,  in  refusing  to  tare  and  ex-  * 
permit  the  counsel  for  the  defendant  to  address  the  Jj?|*  ar/de!'" 
jury  on  the  nature  and  extent  of  the  verdict  they  should  termined  by 
find.     We  see  no  error  in  this.     The  court,  by  the  in-  tbe  instnic- 
struction  given,  had  fixed  the  nature  and  extent  of  the  J*0™  *'lYtn 
verdict,  and  there  was  nothing  to  discuss,  unless  the  iUino^error 
counsel  intended  to  assail  the  instruction   given,  and  to  refuse  to 
thereby  appeal  to  the  jury  as  a  revising  tribunal,  to  P*Tmii  the 
correct  the  errors  of  the  court  in  deciding  the  law.  jahTsTwhoiii 
}n  civil  cases  no  attorney  ought  to  desire  to  proceed  in  the  opinion! 
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Hareisow 

VS. 

Park. 

have  been 
rendered,  to 
address  the 
jury. 

Difference  be 
tween  the 
rale  in  ac- 
tions of  tort 
and  of  con- 
tract. 


Diftinction 
between  debt 
upon  a  bond 
with  condi- 
tions, and  eo' 
venant. 
Plaintiff  no 
right  to  reco- 
ver more  \han 
he  claims. 
Tbe  damages 
laid  in  an  ac- 
tion of  debt, 
are  to  cover 
the  injury 
resulting  from 
detention ; 
tho'  in  this 


such  a  manner,  and  if  he  did, no  court  should  tolerate 
it.  Such  a  practice  would  lead  to  confusion  and  error 
.  and  often  to  manifest  injustice.  Where  there  are  a 
multitude  of  facts  in  a  cause,  requiring  explanation; 
where  the  evidence  is  contradictory,  and  where,  as  in 
cases  of  tort,  the  jury  may  give  damages  according  to 
their  sound  discretion,  we  are  willing  to  concede  that 
an  attorney,  in  behalf  of  his  client,  may  demand,  as  a 
right,  the  privilege  to  address  the  jury;  but  even  in 
these  cases,  he  ought  not  to  be  permitted  to  assail  the 
instructions  of  the  court  on  matters  of  law.  A  differ- 
ent rule  ought  to  prevail  in  cases  of  contract,  where 
the  facts  are  clear,  and  all  on  one  side.  Our  courts  of 
justice  would  progress  but  slowly  With  business  if  they 
were  compelled  to  hear  long  speeches  from  the  bar, 
in  every  action  of  debt,  and  petition  and  summons* 
But  even  if  the  inferior  court  erred  in  refusing  to  let 
the  attorney  speak,  yet  if  the  cause  has  been  decided 
correctly,  we  will  not  reverse  it,  merely  to  give  an  op- 
portunity to  make  a  speech. 

Third :  The  view  of  the  case  already  taken,  is  suffi- 
cient to  show  that  the  court  did  not  err  in  overruling 
the  motion  to  instruct  as  in  case  of  a  nonsuit. 

Fourth:  The  fourth  error  assigned  questions  the 
propriety  of  the  opinion  of  the  court,  in  refusing  to 
instruct  the  jury,  that  if  they  believed  the  evidence, 
they  could  not  find  higher  damages  than  $200.  This 
instruction  was  not  asked,  because  the  evidence  prov- 
ed that  the  plaintiff  was  not,  in  justice,  entitled  to  a 
larger  sum,  but  because  no  greater  damages  were  laid 
in  the  declaration.  It  is  a  well  settled  rule,  and  per- 
haps without  exception,  that  a  plaintiff  at  law  cannot 
recover  more  than  he  claims,  and  had  this  been  an  ac- 
tion of  covenant,  or  any  other  discription  of  action, 
where  the  recovery  sounded  in  damages  exclusively, 
we  should  not  hesitate  to  decide,  that  the  court  erred 
in  refusing  the  instructions;  the  authority  of  Bealler's 
administrator  vs.  Schoals  executor,  1  Marshall,  477, 
and  many  other  adjudications  of  this  court,  which 
might  be  referred  to,  are  conclusive  on  this  point.  But 
this  is  an  action  of  debt,  for  a  specific  sum,  the  amount 
of  which  is  $1,300,  and  this  is  the  sum  actually  claim- 
ed, and  for  which  the  judgment  has  been  rendered. 
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It  is  true,  that  as  the  record  stands,  this  sum  is  not  to  Harrison 
be  collected.     It  is  to  be  discharged  by  a  lesser,  which  pARKv."* 
thejurj  have  expressed  in  damages,  as  a  commutation 


for  the  greater  sum  recovered.     Here  then,  the  plain-  c«9e»  *he  «• 
tiff  is  not  permitted  to  recover  more  than  he  claims,  fo^^agei- 
In  fact,  he  does  not  get  as  much,  although  be  gets  more  yet  it  is  com- 
thaif  the  amount  of  damages  laid  in  the  declaration,  pounded  of 
The  damages  laid  in  the  declaration  in  an  action  of  ^B^et^nd 
debt,  do  not  limit  the  demand  as  in  actions  of  cove-  doesnot ex- 
nant,  assumpsit,  trespass,  &c.     The  damages  laid  in  a  ceed  tbe  de- 
declaration  for  debt,  are  designed  to  cover  the  injury  j?a?£\£ut 
the  plaintiff  sustains,  by  reason  of  the  detention  of  the  imi 
debt,  and  in  general,  the  plaintiff  is  only  entitled  to 
nominal  damages;     the   detention,  being   compensa- 
ted by  the  rendition  of  the  judgment,  with  interest 
from  the  time  the  debt  became  due.     But  if  the  debt 
were  contracted  in  a  foreign  country,  in  which  case  it 
would  be  erroneous  to  give  judgment  for  interest  in 
the  usual  form,  then  the  jury  might  find  more  than  nom- 
inal damages,  to  compensate  the  plaintiff  for  the  de- 
tention of  his  debt.     The  damages  so  found,  should  not 
exceed  those  laid  in  the  declaration.     If  they  did,  and 
judgment  should  be  rendered  for  the  debt  and  dama- 
ges so  assessed,  it  would  be  error,  because  in  such  case 
the  plaintiff,  by  the  judgment,  would  recover  more 
than  he  claimed.     Such  is  not  the  present  case.     Here 
the  damages  assessed  by  the  jury,  are  not  recovered  in 
addition  to  the  debt,  but  are  substituted  for  the  debt 
itself,  not  enlarging   but  limiting  the  amount  of  the    . 
claim.    Rendering  judgment  for  the  sum  demanded  in 
an  action  of  debt,  to  be  discharged  by  a  lesser  or  other 
sum  in  damages,  is  an  anomaly  resulting  from  statutory 
innovations,  upon  common  law  principles.     It  seldom, 
if  ever,  occurs,  except  in  actions  of  debt  for  penalties. 
At  common  law,  the  whole  penalty  was  recovered,  and 
execution  issued  for  the  whole  amount.    Courts  of 
chancery  first  interposed  to  relieve  the  defendant  at 
law,  and  to  restrict  the  recovery  to  the  amount  of  the 
injury  actually  sustained.  By  the  statute  8  and  9,  Wm. 
3;  Ch.  U,s  8, of  which  the  6th  section  of  our  act  of 
19th  December,  1796,  relative  to  civil  proceedings,  is 
a  substantial  transcript,  actions  of  debt  for  penalties 
are  so  modified  that  the  debt  is  commuted  by  the  dama- 
ges actually  sustained.    A  correct  exposition  of  thfc 
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hobbc  and 
Churchill 

vs. 
Middmcton. 


Tbe  mode  of 
entering  up 
judgment, 
approved* 


law  on  this  head,  may  be  found  in  1  Saunders,  58,  note 
1  and  2;  Saunders,  1 87,  note  2.  According  to  the  doc- 
trine contained  in  the  first  note,  the  judgment  should  be 
rendered  for  the  debt  and  nominal  damages*  for  which 
execution  should  issue;  but  to  be  endorsed  tliat  the 
damages  assessed  and  costs  only,  are  to  be  levied.  In 
this  case  the  judgment  is  for  the  penalty  alone*  There 
is  no  judgment  for  any  amount  in  damages,  nominal  or 
otherwise* 

The  entry  of  record,  that  the  judgment  is  to  be  dis- 
charged by  the  daftiages  assessed,  is  according  to  the 
Eractice,  and  we  see  no  objection  to  it;  see  the  case  of 
.ear,  &c.  vs.  Smith ;  Litt.  Select  Cases,  122;  nor  do  we 
perceive  the  violation  of  any  principle  in  the  refusal 
of  the  court  to  instruct  the  jury  to  limit  their  finding, 
to  the  damages  laid  in  the  declaration,  in  cases  like  the 
present. 

Fifth:  The  refusal  of  the  court  to  grant  anew  trial* 
is  assigned  for  error.  The  damages  assessed,  do  not 
exceed  those  which  ought  to  have  been  found  under 
the  principles  laid  down.  On  this  point  we  find  no 
error. 

The  judgment  of  the  court  below  is  affirmed  With 
damages  and  costs. 

Triplettj  for  appellant. 
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Hcbbs  and  Churchill,  vs.  Middleloti. 

Error  to  the  Jefferson  Circuit :  H*nry  PruTLE,  Judge. 

Administrator.    Securities.    Demurrer.   Practice.  Plead- 
ing.   Judgment.     Bar.    Devastavit.    Statutes. 
Judge  Robertson  delivered  the  opinion  of  the  Court. 


Joseph  Middleton  obtained  a  judgment, 
Statement  ef  in  the  Jefferson  circuit  court,  against  Wm.  C.  Hobbs. 
tbe  case.  a8  administrator  of  Peter  Woolford,  in  a  petition  and 
Mimmons  on  the  following  note.  "Due  Doctor  Joseph 
Middleton  or  his  assigns,  the  sum  of  one  huudred  and 
sixty  seven  dollars  and  sixty-two  and  a  half  cents  spe- 
cie, it  being  the  amount  of  his  medical  account,  against 
the  estate  of  Peter  Woolford  deceased.  Witnesss  my 
hand*  this  14th  day  of  June,  1825. 

W.  C,  HOBBS,  Administrator." 
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The  execution  on  this  judgment  was  returned,  JJ°w«  *"» 
Swtti  6ona;"  Middleton  then  brought  an  action  of  c*u*c.imx 
debt  against  Hobbs,  with  a  suggestion  of  a  udevasta-  Middletoh. 
vitf  and  having  obtained  a  judgment  by  default,  issued  ■    ;  ■■ 

an  execution  "de  Bonis  propriis,"  Which  was  returned  yJSlbi! 
<4no  property ;"  whereupon  this  suit  was  tirbbght  on  the 
administration  bond,  in  the  nathe  df  the  commonwealth 
for  the  benefit  of  Middleton,  against  Hobbs,  and  Ghbt* 
chill  and  Bucknfer,  his  securities* 

1* he  declaration,  after  reciting  the  note  ahfl  two  l>e«ni«r; , 
judgments,  executions  and  returns  aforesaid,  makes  'j^J^J^ 
profert  df  a  copy  ot  the  administration  bond,  and  avers 
in  sdbitance,  A  sufficiency  of  assets,  at  the  date  of 
the  Aote,  and  a  Waste  of  them  by  the  administrator, 
to  which  a  demurrer  and  four  pleas  were  filed;  the 
first  plea,  is  by  Hobbs,  and  alleges  only,  that  a  for* 
tner  judgment  had  been  obtained  against  him  which 
was  in  full  force;  the  second  is  by  the  securities,  and 
Avers  that  the  note  was  for  Hobbs's  individual  debt 
dnd  was  executed  by  him  fraudulently,  to  make  the 
assets  liable  for  its  payment  To  each  of  these  pleaf 
a  joint  demurrer  was  filed,  which  tb£  court  sustained 
&s  to  the  first;  but  overruled  as  to  the  second.  Issue 
vf  as  then  taken  on  the  second  plea.  The  third  plea  is 
by  the  securities,  and  is,  in  substance  "no  assets,"  and 
that  the  judgment  was  obtained  against  Hobbs,  by  his 
fraud  and  negligence;  a  demurrer  to  this  was  sustain- 
ed; and  issue  td  the  court  w4s  taken  to  the  fourth; 
which  was  a  plea  of  nultiel  record* 

Judgment  wsis  obtained  against  Hobbs  and  Chur-  Jn4gto«ftf  fof 
chill,  the  suit  having  abated  as  to  Burknet;  vartotis  P,a^* 
errors  are  assigned;  but  it  is  not  deemed  attessaty  to 
notice  tb4m  specifically: 

The  declaration  is  substantially  good;  it  contains  DeoJaratfdtf 
on  a  reasonable  construction,  all  the  facts  necessary  to  tattaiMd. 
shew  a  good  cadse  df  action*    The  suit  is  maintaina- 
ble against  the  securities  and  principal  jointly. 

Whether  a  recent  opinion  of  the  late  judges  Bibb 
and  Ow.ley,  from  which  judge  Mills  dissented,  de- 
ciding that  two  judgments  against  the  administrator, 
006  establishing  tbe  debt,  and  the  other  fixing  a 
efcvottarit,  sire  accessary  before  the  security  can  b« 
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Hobbs  amp    gUed,  shall  be  considered  as  the  settled  law  or  not, 
HVRCHiLL    j9  jmmaterial  in  the  consideration  of  this  question. 
Middleton.  We  shall  however  notice  that  opinion  presently. 

_—  The  two  judgments  required  by  that  opinion,  had 
been  obtained  against  the  administrator  in  this  case, 
before  this  suit  was  instituted* 

We  cannot  doubt  that  it  was  proper  to  sue,  as  weff 
Upon  a  joint  the  administrator,  as  his  securities  on  the  official  bond* 
bond  eater  ^e  '>on<*  being  J°*Bt  "^  several,  either  all,  or  only 
one  or  all  the  one  should  have  been  sued  on  it.  The  administrator 
obiigort  most  had  never  been  sued  on  the  bond  before.  He  was  not 
ro^oDtibiUtr  ^a^^e  *°  8Ul*  on  **  sooner,  or  for  any  other  cause,  or  to 
of  principal  any  greater  extent,  than  the  securities  were.  They 
and  ■eourities  are  responsible  on  their  bond,  whenever  he   is;  and 

in  an  admin-  when  he  is  not,  they  are  not;  and  consequently,  when 
titration  bond  .,  .     7       , J       L       1]Jy.         .,  \      .     V  •  & 

i§  the  tame.  "ie7  are  not>  he  is  not.  When  the  principal  is  not 
liable  to  a  suit  on  his  bond,  his  security  certainly  can- 
not be  sued  on  it.  A  bond  by  principal  and  securities, 
on  which  the  latter  could  alone  be  sued,  would  be  an 
anomaly.  If  the  judgment  for  a  devastavit,  against 
the  administrator,  exempt  him  from  suit  on  his  bond, 
it  equally  and  for  the  same  reason,  would  absolve  his 
securities.  The  principal  may  be  sued  alone  for  &  de- 
vastavit* 

This  does  not  extinguish  his  liability  on  his  bond, 
ConTicting  according  to  the  decision  referred  to,  it  is  necessary  to 
administrator  fix  his  liability  on  his  bond.  For  if  the  devastavit  be 
of 'devastavit^  essential  to  the  liability  of  the  securities  on  their  bond* 
leajVhhn6"  ** mu8t  bc  e<lua''3r  so  to  ^at  °f  their  principal  and  co- 
from  his  Iia-    obligor,  on  the  same  bond. 

hh'bondTu  .  Fixing  a  devastavit  on  the  administrator,  does  not  re- 
only  deter-  lease  him  from  the  obligation  of  his  official  bond.  It 
mineitheex-  only  establishes  his  accountability  more  clearly,  and 
spoAiiblity,     makes  it  personal  as  well  as  fiducial. 

"rwnaH  at  Ie  wa8therefore  "ght  to  aae  the  administrator  with 
^e^Mi/hU  the  securities,  and  of  course  the  former  judgment* 
idnoiary  against  him  constitute  no  bar,  and  consequently 
character.       Hobbs's  plea  was  immaterial. 

It  was  not  strictly,  regular  to  file  a  joint  demurrer  to 
the  plea  of  Hobbs,  and  to  one  of  those  offered  by  the 
securities.  But  this  irregularity,  can  have  no  mate* 
rial  effect  now;  nor  should  it  have  been  considered 
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material,  when  it  occurred,  as  the  plea  of  Hobbs  was  Ho»»b  m 
virtually  no  plea  at  all,  and  needed  not  to  be  noticed.    ■u™him. 

The  second  plea  filed  by  the  securities,  was  also  ^"^ 
improper.    It  was,  that  the  debt  for  which  the  judg-  judgment 
jnent  had  been  rendered  against  the  administrator,  agaimt  ad-  . 
was  not  that  of  the  administrator,  but  of  Hobbs,  indi-  ™Swthe 
vidually.     The  responsibility  of  securities  being  inci*  securities,  as 
dental  and  collatteral  to  that  of  the  principal,  a  judg-  to  the  nature 
mentin  favor  of  a  creditor,  against  the  administrator,  ^j^.6* 
concludes  the  securities,  as  to  the  existence  and  char- 
acter of  the  debt  thus  ascertained,  and  cannot  be 
questioned  or  reviewed  in  a  suit  on  the  official  bond. 
As  the  judgment  was  against  Hobbs  as  administrator, 
the  securities  therefore  could  not  deny  that  he  owed 
it  as  administrator. 

Bat  if  the  securities  were  not  estopped  from  gain-  whether  the 
saying  the  truth  of  the  judgment,  there  would  be  ano-  debt  was 
ther  objection  in  this  case,  to  the  sufficiency  of  the  personal,  or 
defence  attempted  in  their  second  plea.    The  note  on  ^tTbeW&> 
which  the  judgment  was  rendered,  was  executed  by  questioned 
Hobbs  as  a  fiduciary,  and  expresses  the  consideration  in  *  «ait 
to  have  been  a  debt  due  by  his  intestate.    Hobbs  could  J^bonV 
therefore  have  escaped  the  payment  of  it,  by  sustaining  unless  fraud 
plea  of  no  assets,  or  flene  admimstrceoit ;  1  Saunders,  be  alleged 
310,  and  N.  2,  211.  Roberts  on  Frauds,  206.    But  if  JJJ^Si*116 
Hobbs  had  been  personally  liable,  he  was  also  respon- 
sible as  administrator,  and  therefore  the  securities  are 
also  bound  eventually  by  their  bond,  and  after  two 
judgments  against  the  administrator,  cannot  plead  that 
the  debt  was  not  that  of  Hobbs  as  administrator,  un- 
less they  impeach  the  judgments  for  fraud  by  the  cred» 
itor  in  obtaining  them.    The  plea  does  not  charge  any 
fraud  on  the  creditor.    And  surely  a  fraud  by  the  ad- 
ministrator alonet  cannot  release  from  the  claims  of 
his  creditors,  the  securities  in  bis  official  bond,  given 
for  bis  faithful  and  upright  administration* 

Even  if  the  creditor  had  obtained  his  judgments  by  ^^T^**" 
fraud,  it  is  worthy  of  consideration,  whether  the  only  chanoiry'be 
remedy  for  the  securities,  would  not  be  a  bill  in  chan-  not  the  ap- 

cery,  to  avoid  the  legal  effect  of  them*  propriat*  if 

*  °  not  the  onlj 

We  have  heen  unable  to  detect  any  error  in  the  reafdy? 

opinion  of  the  court  on  the  plea  of  ^u/  tiel  record. 
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Homs  m  Bat  the  court  erred  in  sustaining  the  demurrer  t» 
UHoacHiLt.    tt#  ^.^  p,ea  of  thc  tacori^#    Thig  WM  intended  to 

Middlstoh.  be  a  plea  denying  that  assets  bad  come  to  the  lianas  of 

— — :  the  administrator.      It  is  confused,  *nd  unskilfully 

tfttnaracT12  drawn,  but  being  intelligible,  its  ioforinality  should  not 
cient  answer  be  fatal  to  it,  when  it  is  tested  by  the  liberal  rales  of 
to  fee  pinfi  practice,  which  have  long  since  prevailed!  in  Kentucky. 

u  6#IATS  llOBf 

aad  it  iauut*  Whether  a  security  for  an  executor  or  administrator 
orbformdM  Can  P,ead  no  a89ets  or  pb**  admmstravit,  after  a  devas* 
uotvltisie.  tew'  fi*e*  on  *c  principal  by  judgment,  is,  as  lar  as  we 
know,  a  new  question  in  Kentucky.  We  hare  net 
seen  any  direct  decision  on  this  point;  but  we  have  no 
doubt,  that  the  security  is  not  estopped  by  the  devasta- 
vit on  the  principal. 

By  the  tenor  of  the  bond,  and  on  principles  of  rea- 
&*?******  .    son  and  of  common  law,  the  liability  of  the  principal 
prisdpa  *       an*  D*s  8CCI,rity  on  their  joint  bond,  would  be  co-ex* 
ettopi  bin       tensive  and  commensurable.   And  if  there  bad  been  no 
from  pleading  statutory  enactment  on  this  subject,  there  could  be  no 
objooTof  tbe*  doubt  that  ^  judgment  for  a  devastavit,  against  the  princir 
wrtto  otub:  P*l  would,  as  to  assets  conclude  the  security.    It  cer* 
lift  watte  of    taitlly  is  conclusive  on  the  principal,  and  estops  him 
a^ett, and  te  font  afterwards  denying  assets;  for  the  only  object  of 
penoaalfy!'      ^c  suit  »ugg08tuig  a  devastavit,  is  to  ascertain  and  estab? 
tish  the  fact  of  a  waste  of  assets.;  and  therefore  when- 
ever a  judgment  for  devastavit  is  rendered  against  an 
executor  or  administrator,  he  can  never  be  relieved, 
by  averring  and  proving  no,  assets  or  full  administra- 
tion.   \(  he  could,  suits  against  him,  to  enforce  his 
personal  liability,  might  be  interminable.    For  if  one 
judgment,  fixing  a  devastavit  would  not  bind  him,  and 
convict  him  of  waste,  no  greater  number  of  judgments 
could  deprive  biro  of  right  to  relief  lor  want  of  assets. 
Hence,  after  a  judgment  establishing  a  devastavit,  he 
cannot  escape  individual  responsibility.    The  action 
of  debt  suggesting  a  devastavit,  is  brought  against  the 
executor   or  administrator,   not  in  his  representa- 
tive character,  but  in  his  own  right,  and  the  judgment 
is  conclusive  against  him;  Worsham  vs.  M'Kcnsie;  I 
penning  and  Munford,  342. 

Before  a  creditor  can  maintain  a  suit  against  an  ex- 
?_  ***?****  executor  or  administrator  for  a  devastavit,  his  debt  must 
"  " """       be  ascertained  by  judgment,  and  the  delinquency  pf 
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the  fiduciary,  shewn  hy  a  return  of  "nulla  faw»"  «•«*•  a» 
Without  such  judgment  aod  return,  it  cannot  appear  Cbv*cbii* 
that  the  personal  representative  has  rendered  himself  Mronurrov. 

Eersonally  liable.    After  such  return  of  "nulla  tana,"  —         y   ' 
e  could  not  deny  assets,  until  he  was  permitted  to  do  OT^dm'r'or 
$o  by  an  act  of  1811.    This  act  provides,  that  "in  all  <*<»«* javti,  the 
suits  against  them  (executors  or  administrators)  on  demand' matt 
their  bonds  or  otherwise  for  devastavit"  they  may  plead  Jj  b^jod^1' 
no  asset*,  &C.  meat/and 

Before  the  passage  of  this  act,  executors  and  admin-  ihown°bjMi»- 
istrators  were  responsible,  de  bonis  propriis"  on  the  re-  tarn  of  nulla 
turn  of  nulla  bona  on  an  execution  qp  the  f}rst  judgment  ^ona* 
of  the  creditor. 

In  England  the  execution  on  this  first  judgment  of  a  Practice  in 
creditor,  was  **a  scire  facia*,  de  bonis  tcstatoris,  ifc^  et  si  E^l**** 
non,  de  bonis  propriis  ?*  on  which  the  sheriff  might  re- 
turn either "nttAfa  bona" or  "devastavit"  On  the  for- 
mer return,  the  creditor  proceeded  by  a  scire  fieri  en- 
quiry, or  action  of  debt,  suggesting  a  devastavit;  on  the 
latter  he  might  have  "a  fieri  facias,  de  bonis  propriis," 
and  it  was  immaterial  whether  there  were  assets  or 
not. 

The  practice  in  this  country,  hf|d  been,  to  bring  an  Practice  in 
action  of  debt,  with  suggestion  of  waste,  on  the  return  K*nt0J°k?f 
of  "qullq  bona;"  am)  in  such  action,  the  defendant  was  aot°of  1811°. 
not  allowed  to  avail  himself  of  a  plea  of  no  assets,  or 
plene  administratis 

The  act  of  1811,  however,  gives  an  executor  or  ad-  Effect  of  the 
ministrator  the  right  to  be  exempted  from  liability,  by  act  ?c  l%lh 
filing  an  appropriate  plea  to  the  action  brought  "for  a 
devastavit"  on  bis  bond  or  otherwise."  But  it  gives 
him  no  further  indulgence.'*  It  effects  np  other  modifi. 
cation  of  the  ancient  doctrine  which  has  been  men- 
tioned. It  does  not  reserve  to  an  executor  or  admin- 
istrator, any  right,  after  a  devastavit  fixed  by  suit,  to 
Cxhonerate  himself  by  plea  of  no  assets.  Neither  the 
executor  nor  his  security,  can  call  in  question  the  ef- 
fect of  a  judgment  by  a  creditor  against  the  executor, 
establishing  a  debt.  Nor  could  the  security,  on  prin- 
ciple, or  by  analogy,  have  any  more  right  than  the 
principal,  after  a  judgment  for  a  devastavit  against  the 
latter,  to  dray  the  assets*    Because,  by  his  bond,  he  is 
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H49U  An  bound  for  the  act*  of  the  principal,  co-e*t*nsively 
churobiix  withhis  lability,  and  could  not  deny  that  there  weri 
Mmiwoii.  assets,when  bis  principal,  by  having  virtually  admitted 
'  them,  had  lost  the  right  to  gainsay  their  existence  and 

sufficiency. 

But  by  the  third  section  of  the  act  of  1797,  it  is  pro- 
The  act  of  Tided,  in  substance,  that  the  securities  of  administra- 
1797,  plaoei  tors  and  executors,  shall  not  be  made  responsible  be* 
upon  a  differ-  Jon^  *e  amount  of  assets,  by  reason  of  any  omission,, 
eat  ground  default,  or  mispleading,  &c«  of  their  principals, 
from  their 

principals.  This  act  is  plain,  and  decisive.     It  cannot  be  misun- 

derstood* It  was  framed  for  the  purpose  of  relieving 
securities,  from  the  extreme  rigor  of  the  former  doc- 
trine of  the  law,  and  of  placing  them,  as  it  was  right  to 
place  them,  on  ground  different  from  that  which  their 
principals,  by  their  delinquencies,  might  be  forced  to 
occupy.  Although  the  principals  were  still  personally 
liable,  on  a  return  of  "nulla  bona,  the  securities  were 
relieved  from  responsibility,  to  any  greater  extent  thaa 
the  amount  of  assets  received  and  retained,  or  wasted. 
In  a  suit  then,  on  the  official  bond,  against  an  executor 
and  his  securities,  for  a  devastavit,  the  latter  could  es- 
cape by  shewing  no  assets,  or  a  faithful  administration 
of  them,  while  the  former  was  doomed  to  individual 
liability,  before  1811,  whether  there  were  assets  or 
not.  Since  1 81 1,  in  a  suit  on  the  bond,  for  a  devastavit 
both  the  principal  and  his  securities  may  be  protected, 
by  shewing  that  there  were  no  assets. 

But  a  suit  may  be  brought  for  a  devastavit,  either  on 

^Tfixed^""  the  bond  or  without  ie*  And  an  acti°n  of  debt,  sug- 
apon  priori-  ge8ting  a  devastavit,  is  usually  brought  against  the  prin- 
pa!,  the  Mca-  cipal  alone,  without  noticing  bis  bond.  Such  was  the 
md^n?.?,?  Cour8e  in  thiB  case#  By the  Judgment  fixing  a  devasta- 
te* ™*d  vit  iD.8uch  a  8uit>  ^e  defendant  is  concluded,  as  to  the 
nay  plead  no  question  of  assets;  and  if  a  suit  be  afterwards  (as  was 
aiieu;  tho»  done  in  this  case)  instituted  on  the  bond,  against  the 
taeprwcipai  principal  and  securities,  the  latter  can  certainly  avail 
themselves  of  the  third  section  of  the  act  of  1797,  and 
plead  no  assets,  or plene  admmstraxit,  as  the  case  may 

They  have  a  right  to  make  this  defence  whenever 
they  are  sued;  and  this  right  cannot  be  destroyed  or 
impaired,  by  the  fraud  or  negligence  of  the  principal, 
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ffe  ouiHHng  to  plead,  or  on  mispleading.    Such  adelin-  Ho*%e  a*d 
quency  by  the  principal,  is  the  reason  and  only  one,  Chu^®"ill 
why  the  statute  has  extended  the  protecting  privilege  MinDLrioit. 
♦o  the  security.     Whatever  may  be  the  condition  of  *  r  "■ 

the  principal  therefore,  or  whatever  he  may  have 
done  or  omitted  to  do,  his  security,  whenever  sued  on 
his  bond,  may  shield  himself  by  shewing,  either  that 
there  had  been  no  assets,  or  that  they  had  been  fully 
administered.  If  he  have  not  this  right,  the  third  sec- 
tion of  the  act  of  1797,  is.  a  nullity,  and  can  have  no 
operation.  To  give  it  a  practical  and  beneficial  effect, 
it  must  be  construed  to  extend  to  the  security,  this 
right;  a  right  which  his  principal  had  not,  after  a  re- 
turn of  kinuUa  bona"  until  1811,  and  has  not  even  nowj 
after  a  judgment  fixing  a  devastavit.  Without  the  acts 
of  1811  and  1797,  both  the  principal  and  his  security 
would  be  concluded  by  a  return  of  "nulla  bona."  By 
the  act  of  1811,  the  principal  is  protected,  until  after  a 
judgment  fixing  a  devastavit  on  him,  but  is  concluded 
by  such  a  judgment.  By  the  act  of  1 797,  the  security 
is  never  estopped,  until  after  a  judgment  shall  be  ob- 
tained against  him. 

When  he  is  sued  on  his  bond,  he  may  plead  under 
the  third  section  of  the  act  of  1797,  although  a  devas- 
tavit may  have  beet)  established  on  the  principal,  by  a 
judgment* 

Thbtthe  security  cannot  be  concluded  by  a  dtvasla-  By  (he  act  of 
vit  fixed  on  his  principal,  must  be  the  effect,  and  the  cunV^pro- 
only  one  contemplated  by  the  third  section  of  the  act  tected  from 
of  1797,  and  should  be  considered  indisputable.    And  theeffecttof 
this  is  clearly  intimated,  by  a  recent  opinion  of  the  a  rfwwtow'- 
late  judges  of  this  court.     But  that  opinion,  (written 
by  the  late  judge  Bibb,)  asserts,  as  before  stated,  that 
two  judgments   against  the  principal,  one  establsh* 
tng  the  debt  of  a  creditor,   and  the  other  fixing  a 
devastavit  on  the  representative,  are  indispensable  to 
the  maintenance  of  a  suit  against  the  security. 

It  may  not  be  necessary  that  we  should,  in  this  case^  ^be  principle 
review  thw  opinion.     But  as  we  believe,  ntiet  a  care-  thecateaf 
ful  examination  of  it,  that  it  cannot  be  sustained,  if  Clark  w 
sustainable  at  all,  on  any  other  hypothesis,  than  that  3endj£  6 
the  judgment  for  a  devastavit  against  the  principal,  is  JJ^ *j£1' 
like  that  ascertaining  the  creditor's  debt,  conclusive  on  maintain  an 
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Hoaa*  aiio  the  Security*  although  the  opinion  itself,  intimates  the 
CmU*lM,LI'  contrary;  we  therefore  suppose,  that  it  is  proper  that 
Mi»»LSTo».  we  should  offer  some  reasons  for  our  dissent  from  the 
«— ^— —  main  doctrine  contained  in  it,  and  for  our  concurrence 
gai*n°.?  the  with  the  ■Mbtent  judge  (Mills.) 
ttrettof  in  an  Whether  two  judgments  against  the  principal,  must 
Stab^Mt  be  obtained  before  Ms  security  can  be  Jufed,  had  re- 
it  not  necei-  toalned  Undecided  in  Kentucky,  until  the  opinion, 
ftary  there  drawn  by  judge  Bibb,  wrts  delivered.  This  opinion 
judgment  of  *eems  *°  bate  rented  solely  from  an  acquiesefcee  in 
devttltmt  the  supposed  authority  6f  some  Virginia  cased.  The 
fctaintt  the  principal  cases  relied  on,  are  Braxton  vs.  Winslow,  t 
principal.  Washington,  31,  and  Gordon's  administrators  vs.  the 
Frederick  Justices,  1  Mfcnford,  1. 

The  case  in  Washington,  is  the  first  which  can  be 
Tbeeaess  found  on  this  subject.  The  opinion  in  that  case,  was 
wTorfonjT  delivered  by  judge  Pendleton,  who,  after  deciding  the 
Watb.  31;  ft  only  point,  which  he  had  a  right  to  adjudicate  on,  to* 
^J*?0?  *»•  wit:  Whether  a  creditor  could  maintain  a  suit  on  the 
Jotfow'  t  official  bond,  against  the  principal  and  securities,  be* 
Manfofd ;  ft  fore  his  demand  had  been  ascertained,  by  a  judgment 
the  ©at©  of  against  the  principal,  proceeded  to  state  extra  judi- 
HeV<HT**5  <**llj»  ^at  the  Bounties  not  6nly  could  not  be  subject- 
fiotttee^  99  ed  to  suit,  before  one  judgment  against  their  principal, 
oriticieed :  the  but  that  a  second  judgment  for  a  devastavit  was  heces* 

SitWUli  Clll7,  to  fiz  their  liabiIit/'  The  authoritJ  of  this  Mt€f 
tk#?iewateiit  dictum,  was  questioned  in  Virginia, /or  many  years, 
iadf****"  Some  of  the  ablest  members  of  the  Virginia  bar,  de* 
**™*-  nounced  it  as  irrational  and  absurd }  and  it  never  waa 

definitively  recognized  until  1810,  when  it  Was  sealed 
with  the  authority  of  the  case  of  Gordon  vs.  the  Fred* 
erick  Justices.  The  opinion  in  this  last  case,  is  evi- 
dently an  inconsiderate  acquiescence  in  the  suggestion 
of  Pendleton,  send  is  not  so  much  a  deduction  of  rea^ 
son,  as  it  is  an  unreflecting  homage,  to  the  aleatory  of 
a  venerated  jurist. .  No  satisfactory  reason  is  givep,  by 
either  judge  Pendleton  or  his  successors,'  in  1810,  for 
the  doctrine  which,  an  their  authority,  judges  Bibb  and 
Owsley  have  sustained.  Although  we  feel  great  res- 
pect for  the  pre-eminent  attainments  which  crowned 
judge  Pendleton  with  the  first  legal  honors  of  his  day,  , 
#e  cannot  admit  that  this  hasty  didamen  of  his,  id 
entitled  to  the  force  of  controlling  authority,  when  H 
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"is  sustained  by  no  known  principle  of  law,  and  is  in-  ■*»**  to© 
consistent  (as  it  seems  to  us)  with  all  analogy  and  all     Htr***tt* 
reason.    Nor  can  the  subsequent  recognitions  by  the  MfDeurroir. 
court  of  appeals  of  Virginia,  and  a  majority  of  that  " 

of  Kentucky,  in  the  cases  before  mentioned,  enforce  on 
us,  against  our  own  riiMoubting  convictions,  this  ex- 
traordinary doctrine;  for  they  rire  but  the  echoes  of 
Pendleton's  opinion,  and  extorted  by  the  authority  of 
his  ndnrte; 

The  opinion  dissented  from,  by  judge  Mills,oug1it  not 
therefore,  under  all  the  circumstances,  to  be  decisively 
authoritative;  and  concurring  with  him  as  we  do,  that 
this  opinion  does  not  give  tne  true  exposition  of  the 
law,  or  the  reason  of  the  law,  we  do  not  hesitate  to 
declare  our  own  sentiments.  In  dding  this,  we  shall 
not  be  much  embarrassed  by  the  maxim  "stare  decisis 
et  win  quieta  nuroere"  For  we  do  not  consider  it  a* 
applicable  to  such  a  question,  as  that  now  under  con- 
sideration, and  to  such  decisions  as  those  which  have 
been  rendered  upon  it* 

The  bond  of  an  administrator  is  intended  tef  secure  The  object  of 
4  faithful  and  legal  administration,  for  the  Benefit  of  ^d^d^ 
creditors  and  distributees;  and  the  securities;  arrtong  Md^he^t* 
other  things,  undertake  jointly  with  the  administrator,  tore  of  the 
that  he  shall  well  and  truly  administer  the  chattels,  o»dertekta% 
&c.    according  to  law,  and  that  after  paying  all  just  £nd Wberett^ 
debts,,  he  shall  distribute  the  residuum  among  those  *ble: 
who  shall  be  entitled  to  it.   Whenever  it.  is  ascertained' 
that  the  administrator  has  failed  to  fulfil  this  underta- 
king, the  condition  of  the  bond  is  forfeited,  and  be 
and  his  securities  are  liable  to  suit.     This  is  ascertain- 
ed in  the  case  of  a  creditor,  as  soon  as  an  execution  on 
a  judgment  in  bis  favor,  for  debt  due  by  the  intestate, 
shall  have*  been  returned  "nt*//a  bona."    Such  judg- 
ment and  return  are  necessary,  because  the  adminis- 
trator is  not  bound  to  pay  the  creditor,  until  his  debt 
has  been   established  by  judgment,  and   cannot  be 
charged  with  default,  until  an  execution  has  issued 
against  the  estate  of  the  intestate,  and  he  has  failed  te 
appropriate  the  assets  to  its  satisfaction.    But  when- 
ever he  fails  tfr  refuses  to  satisfy  the  execution,  he  is 
certainly  ipsd  facto  guilty  of  a  breach  of  his  official' 
bond,  and  may  be  proceeded  against  personally.    Antf 
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it  seems  to  us  a  self  evident  proposition,  that  wheneve? 
the  administrator  may  be  sued  in  his  individual  char- 
acter, that  suit  can  be  brought  on  his  bond.  This  is 
expressly  maintained  by  the  Virginia  cases,  and  par- 
ticularly that  of  "the  Amelia  Justices  vs.  Brooking," 
3  Munford,  549.  There  is  no  room  left  for  doubt  oh 
this  point,  when  the  act  of  1811  is  examined.  Judge 
Bibb  has  inadvertantly  misquoted  this  act,  when  he 
uses  the  phrase  "t'n  any  suit  on  his  bond,  or  for  a  devas- 
tavit" The  expressions  of  the  act  are  "in  all  suit* 
ugainst  executors,  &c.  on  their  bonds  or  otherwise,  for 
devastavit*,  o>c."  This  difference  between  the  act  and 
the  misquotation  from  it,  by  judge  Bibb,  is  very  mate- 
rial, and  of  itself,  should  be  sufficient  to  show  that  the 
opinion  drawn  by  him,  is  indefensible.  Without  the 
expressions  erroneously  quoted  by  him,  it  seems  to  lis 
that  the  opinion  Would  never  have  been  rendered.  It 
evidently  presupposes  that  the  suit  for  a  devastavit 
which  it  requires  against  the  administrator,  cannot  be 
brought  on  his  bond;  and  that  the  bond  is  never  for- 
feited before  a  devastavit  fixed  by  judgment  on  the  ad- 
ministrator. And  this  error  could  have  resulted  only 
from  the  radical  mistake  which  was  made  in  copying 
the  extract  from  the  act  of  1811. 

But  the  tenor  of  the  official  bond*  all  the  analogies 
that  can  be  imagined,  the  express  letter  of  the  statute 
and  the  authority  of  the  Virginia  court  of  appeals,  un- 
deniably prove,  that  an  administrator  or  executor,  may 
be  sued  for  a  devastavit  on  his  bond. 

A  question  then  arises,  which  must  be  decisive.-  It 
is  this:  Whenever  the  principal,  in  a  joint  and  several 
bond,  is  liable  to  suit  upon  it,  are  not  his  securities  in 
the  same  bond,  also  liable?  We  think  they  are. 

If  there  have  been  no  forfeiture  of  the  condition* 
the  principal  is  not  subject  to  suit  on  his  baled.  The 
Instant  there  has  been  a  forfeiture  of  the  conditions, 
the  securities  are  liable.  The  obligation  of  all  the 
obligors  is  precisely  the  same;  their  contract  is  the 
tame;  their  responsibility  is  equal,  and  occurs  at  the 
same  time,  and  co-exists  tfntil  all  of  them  are  released. 
A  joint  bond,  on  which  one  of  the  obligors  might  be 
sued,  and  the  others  could  not  be,  would  be  a  nonde- 
script unknown  to  the  law,  and  never  yet  seen  or 
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beard  of;  No  oMigor  can  Ire  sued  on  his  bond,  until  *?°***  A"p 
thprehas  been  a  breach  of  it;  and  whenever  there  is  Cbu*c«ia 
m  breach,  all  the  joint  obligors  are  responsible.  Middi-ston. 

The  very  object  of  requiring  security  in  a  bond  of 
any  kind,  is  to  render  them  liable  with  the  principal, 
and  to  the  same  extent,  as  that  to  which  he  is  bound* 
For  a  breach  of  a  joint  and  several  obligation,  suit  may 
be  brought  either  against  all  the  obligors,  or  any  one 
of  them.  The  principal  obligors  may  be  sued  alone, 
or  either  of  the  securities  may  be  alone  sued,  or  all 
the  obligors  may  be  sued.  No  one  of  them  is  liable  to. 
suit,  sooner  than  another;  and  all  of  them  are  liable 
for  the  same  reason,  and  at  the  same  instant.  Why  is 
the  principal  subject  to  suit  on  his  bond?  Because 
there  has  been  a  breach  of  the  bend*  For  what  are 
bis  securities  responsible?  A  breach  of  the  bond  by 
the  principal.  When  are  they  liable?  Whenever  the 
breach  occurs.  The  principal  cannot  be  sued  before 
a  breach.  If,  therefore,  (as  is  beyond  a  doubt)  an  ad- 
ministrator or  executor,  can  be  sued  on  his  official  bond, 
as  soon  as  "nulla  bona"  shall  have  been  returned  on  an 
execution  against  him,  bis  securities  may  be  made  de- 
fendants to  the  same  action.  If  there  be  any  right  of 
action  on  the  bond,  it  must  be  entire,  and  will  be  legal, 
unless  the  legal  remedy,  by  accident,  is  rendered 
Ineffectual. 

In  the  cases  of  Taliaferro,  &c.  vs.  Gaines,  repotted 
by  Call;  Clark  vs.  Webb,  &c.  2  H.  and  Md.,  9,  and 
Spotswood  vs.  Dandridge,  &c.,  4  Munford,  289,  it  is 
decided,  that  a  suit  in  chancery  may  be  maintained 
against  an  executor  and  bis  securities,  on  their  bond, 
before  a  devastavit  is  fixed  on  the  executor  by  judgment* 
As  the  obligation  of  the  bond  is  purely  legal,  we  are 
at  a  loss  to  perceive  why  a  suit  at  law,  may  not  be 
brought  oq  it,  as  soon  as  any  lability  attaches  to  it. 
A  bill  would  lie  on  the  bond,  only  on  the  supposition, 
that  there  had  been  a  breach  by  the  executor;  and 
surely  fortius,  an  action  at  law  can  be  brought  against 
him  and  his  securities.  The  principle  of  these  deci* 
sions  is  irreconcilable  with  the  dictum,  in  Braxton  vs* 
Winslow. 

Perhaps  we  have  said  too  much  already  on  this  sub- 
ject.   It  if  (in  yur  opinion)  one  pf  those  propositions 
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Hobb»  *m    which  are  intrinsically  90  plain,  as  to  render  afgameai 
Tt.H,LI*    unnecessary  for  their  elucidation.    But  the  opinio** 
M^DDLKTon.  to  which  we  have  referred,  require  further  notice. 

We  have  been  unable  to  discover  apy  good  reason 
for  requiring  two  judgments  against  au  administrator, 
or  executor,  before  a  suit  can  be  brought  against  bis 
securities.  Such  a  requisition  is  not  made  in  any  other 
class  of  analogous  cases.  The  terms  of  the  official 
bond  do  not  exact  it;  the  statute  does  not  countenac* 
it,  and  it  is  not  justified  by  any  principle  of  justice  or 
policy.  It  would  lead  to  many  absurdities  and  incon? 
veniences,  and  would  produce  delays,  and  a  circuity 
and  expense,  inconsistent  with  private  right  and  the 
genius  of  our  jurisprudence. 

It  is  evident,  that  the  second  judgment  against  the 
Tbejadgnsnt  principal,  establishing  a  devastavit,  cannot  be   used} 
Safari*"*     against  his  securities  as  evidence  of  a  waste  of  assets^ 
gaimtth**'    They  may  still  plead  no  assets,  or  plene  administravit. 
tutor,  or  es'r.  The  only  reason   intimated  by  judge  Pendleton,  for 
j*oe»  notooo-  requiring  the  second  judgment  against  the  principal, 
cwttiei  *tftiey  Be^ms  *°  he,  as  far  as  any  reason  can  be  inferred,  that 
can  ttilf plead,  the  securities  are  not  responsible,  until  there  hasbeen  a 
on  aueUi  or     devastavit  judicially  ascertained  against  their  principal, 
*mvildmt*U~  because  until  then,  there  is  no  sufficient  proof  of  his  • 
delinquency:  and  consequently,  that  when  so  ascer- 
tained, it  shall,  like  the  first  judgment  for  the  debt,  be 
conclusive  on  the  securities,  as  well  as  the  principal. 
U  it  shall  not  have  this  effect,  it  can  have  none  on  the 
securities,  and  therefore  as  to  them,  is  immaterial. 
There  is  no  semblance  of  plausibility  in  the  doctrine 
which  requires  the  second  judgment  against  the  prin- 
cipal, unlesss  that  judgment,  when  obtained,  shall  be 
proof  against  the  securities,  of  a  waste  of  assets  by  the 
principal.     For  if,  notwithstanding  such  second  judg- 
ment, which  is  conclusive  on  the  principal,  the  securi- 
ties may  controvert  it,  and  escape  by  proof  of  its  false- 
hood, it  has  no  effect  except  on  the  principal ;  and 
therefore,  can  neither  create,  nor  prove  the  liability  of 
the  securities,and  consequently  cannot  be  necessary  for 
the  institution  or  maintenance  of  a  suit  against  them. 
As  it  is  a  general  rule,  that  whatever  concludes  the 
principal,  is  equally  effective  on  his  security,  the  jpdg- 
fn$nt  for  a  devastavit  against  the  principal,  as  it  estops 
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Urn  fatti  denying  assets,  would  have  the  same  effect  Ho»>  *■» 
on  the  seeority,  if  the  third  section  of  the  act  of  1 797,  C»™«IU' 
bad  not  been  enacted.    But  even  then,  jye  cannot  per*  Mjodlktoit. 
ceive  any  sufficient  reason  why,  although  the  second    r.  ■. 
judgment  against  the  principal,  would  be  conclusive 
"also  on  the  security,  it  should  be  necessary   that 
Awo  judgments  should  be  rendered  against  the  (or* 
wer,  for  the  purpose  of  binding  the  latter,  without 
giving  him  the  right  of  defence,  by  making  him  a  den 
fendant;  such  a  doctrine  would  virtually  disfranchise 
securities.     For  if  the  second  judgment  against  thehf 
principal  be  necessary  as  evidence  against  them  of  hi* 
devastavit,  that  judgment  must  of  course  be  conclusive 
against  them;  and  thus  they  would  be  bound  by  the 
fraud  or  negligence  of  their  principal,  without  an  op* 

£ortunity  to  fesist  the  effect  of  a  judgment  against 
tm,  which,  when  obtained,  binds  them,  and  cannot  be 
controverted  by  them. 

The  Virginia  decisions  .on  this  question  never  could 
have  been  rendered,  (as  is  manifest  by  an  inspection  of 
them)  unless  it  had  been  supposed  that  the  judgment 
fixing  a  devastavit  on  the  principal,  would  be  conclu- 
sive against  the  securities.  And  it  would  be  so,  with- 
011  the  3d  section  of  the  act  of  1797. 

Those  who  have  adopted  the  dictum  in  Braxton  vs.  Effect  of  3d 
Winslow,  cannot  have  noticed  or  sufficiently  consider-  ■ection  of  the 
ed  the  language  and  effect  of  this  section.     Since  thif  ut  Statu  tot. 
enactment,  no  number  of  judgments  against  the  prin- 
cipal, can  be  evidence  against  the  security,  when  he 
shall  be  sued;  and  he  may  under  any  circumstances 
exhonerate  himself,  by  pleading  and  shewing  when- 
,  ever  he  may  be  sued,  a  want  of  assets.     The  return 
of  iinulla  6ona"  on  the  executor,  on  the  first  judgment 
of  the  creditor,  is  as  much  evidence  against  the  securi- 
ty of  a  devastavit  by  the  principal,  as  the  second  or  any 
greater  number  of  judgments  can  ever  be. 

The  law  requires  executors  and  administrators  to  Operation  of 
pay  the  debts.  One  of  the  conditions  of  their  bon<J  is,  t^| reJ""  of 
that  they  will,  well  and  truly  administer  the  goods  {JJJi^JJJfc 
&c.  according  to  law*  A  failure  to  pay  a  debt  when  controled  by 
properly  ascertained  and  authenticated,  by  a  judg-  ^•™ot*J 
lpent,aBd  demanded  by  an  execntion,is  a  breach  pf  this   g^     i* 
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Hobis  amd   condition.    This  is  now  not  controverted,  so  for  as  we 
Chcechill   know  or  ^ei|eve^  in  England  or  America.    The  retera 
Midputoh.  #f  "nulla  bona"  before  oar  statute  of  1811,  was  com 
— — — -  elusive  evidence  against  the  executor  or  administrator 
dei^r1"     of  a  devastavit,  and  without  that  of  1797,  would  have 
breach  of       heen  equally  effectual  on  bis  securities.    He  may  now 
eonditiont  of  escape  the  effect  of  such  return,  by  shewing  a  full 
ottititoa  *"   ^ministration,  at  anT  time  before  a  judgment  for  a 
creditor  toon  devastavit,  and  his  securities  may  save  themselves  by 
motion  oa  tbo  such  plea,  in  any  suit  against  them,  whenever  or  how-i 
^♦.H^014  ever  brought.    But  surely  these  statutory  indulgen- 
socoritio,  or    cies,  cannot  have  the  magic  effect  of  preventing  ft 
again*  say    creditor  from  sueingon  the  official  bond,  on  the  return 
pnoofttasfc   of  no  property.    This  return  is  still  prima  facie  evi- 
dence  of  a  breach  of  the  condition,  "well  and  truly  ta 
administer  according  to  law,9'  and  authorises  a  proceed- 
ing against  the  principal!  and  consequently  his  secork 
ties  on  their  bond.  If,  because  it  is  not  incontrovertible^ 
evidence  of  a  devastavit,  it  would  not  justify  a  suit  ott 
the  bond  against  the  securities;  such  suit  can  never  be. 
brought  against  them,  because  no  judgment  whatever,, 
against  the  principal,  can  be  conclusive  evidetfee* 
against  the  securities* 

It  is  admitted  by  the  Virginia  cases,  that  "nulla  bo* 
no,"  is  evidence  of  a  devastavit;  but  they  insist,  that  it 
if  not  sufficient  evideqee  against  the  security.  What 
then  will  be  sufficient  evidence?  Not  a  second  judg- 
ment against  the  principal.  The  return  is  as  muco 
evidence  against  the  securities  as  it  can  be  against  the 
principal;  and  will  authorize  a  suit  against  them  all, 
on  their  bond,  for  it  is  evidence  of  a  breach,  until  the 
contrary  be  shewn.  And  such  is  the  law  as  settled 
by  the  supreme  court  of  New  York,  in  Hhe  People  vs. 
Dunlap ;  1 3  Johnson,  44  U*  The  condition  of  the  bonds 
of  executors  and  administrators  in  New  York,  so  far  as 
creditors  are  concerned,  is  precisely  the  same,  as  that 
contained  in  the  bonds  in  Virginia  and  Kentucky; 
nevertheless,  the  court  of  New  York,  seem  to  consider 
it  perfectly  clear,  that  on  the  return  of  "nulla  bona? 
a  suit  may  be  brought  on  the  official  bond,  against  the 
principal  and  his  securities.  We  cannot  believe  that 
this  could  ever  have  been  questioned,  if  judge  Pendle- 
ton, had  never  made,  the  hasty  obiter  suggestion  in 
Praxton,  vs.  Winslow* 
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The  opinion  written  by  judge  Bibb,  seems  to  admit  H©*»  and 
that  thesecurity  cannot  be  prejudiced  by  a  judgment  CH1I*^miLI' 
lor  a  devastavit  against  his  principal,  while  it  adopts  the  BTnjDLiTOK. 

dictum  of  iPendletoir,  which  this  admission  strips  *  of  — — - 

all  semblance  of  reason* 

If  the  creditor  mean  to  sue  the  securities,  or  if  the 
insolvency  of  the  principal  shall  shew,  that  the  debt 
taust  be  eventually  made  out  of  them,  why  should  the 
second  suit  be  prosecuted  against  the  insolvent  prin- 
cipal alone?  It  can  have  no  effect  on  him;  it  can 
have  none  whatsoever  on  the  securities.  Why  shall 
the  creditor  be  unnecessarily  postponed?  Why  shall 
he  be  compelled  to  prosecute  a  suit  which  can  have  n6 
practical  effect,  and  produce  no  possible  benefit  to 
him,  or  to  others. 

After  two  unavailing  judgments  against  the  princi-  tietrwultiog 
pal,  one  against  the  assets  and  the  other  against  his  from  tb«  con- 
own  estate,  it  certainly  could  not  be  necessary  to  sue  ttaiydacdiM 
him  again*    If  the  second  suit  be  brought,  as  it  may 
be,  on  the  official  bond,  no  further  fcuit  could  be  main- 
tained on  it  against  the  principal.    He  could  plead 
the  former  judgment  on  it.    Then  could  the  creditor 
sue  all  the  securities,  if  there  are  more  than  one?  of 
tnust  he,  as  it  h  a  joint  and  several  bond,  sue  only  one 
at  a  time.     He  cannot  bring  a  joint  action  against  all 
the  obligors,  because  the  former  judgment  against  the 
principal,  would  absolve  him  from  any  further  suit  on 
his  bond*    This  is  our  opinion;  but  it  is  not  necessary 
to  decide  this  point  definitively. 

The  doctrine  which  we  have  been  combatting,  might 
in  practice,  lead  to  the  strange  consequence,  of  compel- 
ling a  creditor  to  bring  separate  successive  suits  on  a 
joint  obligation,  executed  for  his  benefit  by  several; 
or  it  woitfd  at  least  present  the  phenomenon,  of  one 
defendant,  being  precluded  from  making  any  defence 
to  a  joint  action,  to  which  action,  all  the  others  may 
plead  successfully.  For  the  administrator,  in  his  third 
suit,  could  not  deny  assets;,  and  his  securities,  it  being 
their  first,  certainly  could*  If  therefore,  he  never  had 
assets,  or  had  fully  administered,  a  judgment  for  the 
third  time  must  be  rendered  against  him,  and  no  judg- 
ment at  all  can  ever  be  obtained  against  his  securities, 
4f  they  make  proper  defence* 
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S0"1"  **•  Many  bther  absurdities  may  resftlt  from  a  doctrine, 
GHUEctttLL  attempted  to  be  established  *jurare  magistri?  without 
taiDDLkrofe.  any  consistent  reason,  contrary  to  the  decisions  of 

^-~ other  states,  and  against  every  analogy  of  the  law 

which  can  be  shewn  in  the  world. 

These  incongruities  and  perplexities,  can  all  be 
avoided  by  suffering  the  creditor,  as  soon  as  his  execu- 
tion on  his  first  judgment  shall  be  returned  "nulla  bo- 
na," to  sue  the  administrator,  and  his  securities  on 
their  bond,  either  jointly  or  severally,  as  he  may  cboote 
to  do.  And  this  we  feel  very  siire  is  his  right.  No 
law  has  taken  it  from  him;  thefts  is  no  reason  for  ma- 
king such  a  case  an  exception  from  ail  others  that  ever 
existed,  or  can  be  imagined:  and  there  is  nothing 
which  gives  countenance  to  such  unreasonable  excep- 
tion, but>  the  judicial  legislation  of  judge  Pendleton. 
This  at  least  is  our  opinion,  and  we  must  act  according 
to  it 

The  principal  views  *hich  we  havfe'  taken  of  this 
tfenelotitti  of  subject,  are  such  as  judge  Mills,  in  his  dissent  did  not 
tbo  court  aod  deerti  necessary,  to  sustain  his  argurhfcnt.     That  argu- 
jndgment.       ment  ig  very  cogent.  But  if  tore  were  unins  true  ted  by  #, 
the  considerations  which  we  have  suggested,  would  be 
satisfactory   to  us.    It   fras   nbt  necessary,  that  we 
fthould  recapitulate  all  the  arguments,  already  pub- 
fished  by  another. 

We  therefore  feel  Constrained  to  disagree  with  judges 
feibb  and  Owsly,  and  to  decide  that  two  judgments 
against  an  administrator  or  executor,  are  not  necessa- 
ry, before  a  suit  can  be  brought  against  him  and  his  se- 
curities, on  the  official  bond.  And  tt  seems  to  us,  that 
although  three  suits  may  be  brought,  only  two,  would 
be  much  better.  But  whatever  may  be  the  true  doc- 
trine, on  this  subject,  rte  have  no'  doubt,  that  the  secu- 
rity when  sued,  can  plead  no  assets,  or  plene  administra- 
dtf,  and  is  not  concluded  by  any  number  of  judgments 
against  his  principal. 

For  sustaining  the  demurrer  to  the  third  plea  of  the 
security,  therefore,  in  this  case,  the  judgment  is  re- 
versed ,  and  the  cause  remanded  for  further  proceed- 
ings, consistent  with  this  opinion. 

Denny,  for  ptoriutiff;  Crittenden,  for  defendant. 
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Freeman  and  EtbeU  t».  Pattm.  MoT10»- 

Writ  of  error  t*  tbe  Knox  circuit ;  JosstH  fctx*  Jodge.        Cam  43. 
Execution.    Replevy  bond*    £fp*k 

Judge  RoBsarkoif  delivered  tht  opinion  of  tbe  Court.  .    April  1  J. 

Thk  only  point  made  in  this  case,  which  Question  eta- 
is  entitled  to  any  consideration,  is,  whether  an  execu-  ***• 
lion  and  replevin  bond,  be  ejuashable,  became  the  ex* 
tefttion  issued  before  the  expiratiofi  of  twenty  days, 
allowed  for  an  appeal  bond  to  be  given,  in  an  appeal 
granted,  to  the  judgment  on  which  the  execution  em- 
anated ?  No  decision  has  ever  been  given  directly  on 
this  subject  Aftd  we  must  therefore  dispose  of  it  ac- 
cording to  what  we  consider  the  reason'of  the  case. 

Although  it  is  unreasonable  to  issue  sin  execution  on  Not  error  to 
a  judgment,  from  which  M  ttM  te  fen  prayed,  ^^JS* 
until  it  shall  have  been  ascertained,  that  it  is  not  tb  ire  thettoe 
prosecuted*  ft  troirtd  hot  be  'erroneous  to  do  so*    Gen-  i**«a  to  exe- 
orally  it  is  prudent  not  to  do  it;  because,  if  tbe  appeal  fJ^E^ 
•hall  take  effect  by  the  execution  of  bond,  the  execu-  ^ 
tion  would  thereby  be  suspended  at  the  dost  of  the 
creditors. 

But  praying  an  appeal,  does  not  ipso  facta,  suspend  Grantta*  an 
the  judgment  or  prevent  any  proceeding  for  its  e*i-  3J^^5J- 
forcement.  Granting  an  injunction  or  condition  that  ^mipeid  " 
bond  And  security  shall  be  given,  does  not  enjoin  the  a  judcaeater 


judgment,  and  execution  may  issue  on  it,  until  tbe  ir>  d*?***  g 
junction  shall  take  effect  by  the  execution  of  the  bond.  SSdga* 
The  analogy  seems  to  be  strong  between  tbe  tiro  clas- 
ses of  cases*. 

If  the  appellant  or  complainant  in  tbe  injunction,  de- 
sire to  prevent  an  execution,  he  may  do  so,  by  promptly 
giving  the  bond  required.  Whenever  hfe  shall  do  this, 
the  opposite  party  is  restrained.  But  if  he  supinely 
delay,  he  cannot  complain  that  his  adversary  has  by 
greater  vigilance  attended  to  his  foterest,  and  chosen 
to  run  tbe  hazard  of  paying  cost  on  process  that  may 
at  any  moment  be  arrested. 

In  this  case,  the  appeal  hfti  never  been  taken.    It  Optional  with 
was  prayed ;  and  allowed  on  Condition  that  bond  should  ***  1**7 
be  given  in  twenty  days.    By  giving  tbe  bond,  the  ap-  Esteem 
peal  would  «ce  instant^"  aW  not  before,  be  effectual,  JgZ, bead  or 

Vol.  I.  Z 
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abandon  bit 
appeal. 


It  was  tpjwfifll  with' the  party  praying  it*  to  give  if 
effect  or  not.  He  has  chosen  to  abandon  it,  and  to 
replevy  tfie'jtfdgmtnt  fo*t#«*  years.  He  should  not 
now  be  permitted  to  profit  hjr  his  own  delinquency, 
and  postpone  and  harrass  his  creditor.  If  he  were 
sustained  in  thia  attempt,  artifice  and  unjust  delays 
would  be  encouraged. 

-  If  however  the  law  wej*e  in  his  favor^  we  should  be 
*  compelled  so  to  defctde.  Ikrt  believing  that  it  is  not,  wef 
with  the  more  conidence,  decide  against  him,  because 
rath  a  decision  accords  with  justice'  arid  sound  policy* 

The  other  errors  assigned,  contain  no  good  objec- 
tion to  the  decision  of  the  court  below,  and  are  obvi- 
ously not  sustainable. 

'.  Wherefore,  the  judgment  of  the  circuit  court  is  af- 
firmed.   , 

TriphU,  for  plaintiff;  WitkHffc)  for  defendant. 


CaAKesar. 
Cm  44. 

April  13. 

Bill  of  *d»- 
plsMato* 


Executor  a 

E  roper  party, 
at  neither 
•tired  with 
protest  nor 
appearing. 

Decree  of 
court  below* 


Decree  pro- 

Mounoedtr- 
roneous. 


Clark,  &rc.  vs.  Yates,  &?c. 

Error  to  the  Adair  circuit;  Bkimabun  IAohroc,  Judge. 
Chancery.     Will*     Execution.     Parties. 

Judge  RoBsarsoN  delivered  the  opieion  of  the  Court 

The  defendants  in  error  filed  their  bill 
in  chancery,  as  heirs  of  William  Clark  deceased, 
agaisttbe  plaintiffs  in  error,  also,  heirs  of  said  Clark, 
to  set  aside  a  will,  purporting  to  be  the  last  testament 
of  their  ancestor,  and  which  had  been  admitted  to 
record  in  the  county  court  of  Adair. 

Pascal  D.  Craddock,who  was  qualified  as  the  exec* 
u  tor  of  the  will,  was  prayed  to  be  made  a  defendant} 
but  process  was  never  served  on  him,  and  he  did  not 
enter  his  appearance* 

The  court  decreed  in  favor  of  the  defendants  in  er- 
ror, and  declared  the  will  invalid,  for  want  of  a  dispo- 
sing mind  by  the  testator. 

The  decree  was  premature  and  irregular.  The 
executor  was  a  necessary  party.  He  was  not  made  a 
party,  and  consequently  the  decree,  tor  this  cau*e  is 
erroneous. 
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4  Wherefore  the  decree-is  reversed,  and  the  cause  Taiae* 
remanded,  wttb  instruction*  for  such  farther  proceed*  MiojnMto. 
inftej  us  may  be  necessary  to  prepare  the  case  for  a         ■  ■,  ■ 
final  and  tali*  decree,  and  as  the  executor  has  appear- 
ed in  this  court,  it  will  be  unnecessary  to  serve  him 
with  process* 

Crittenden^  for  plaintiff;  Monroe9  for  defendant.^ 


Talbot  vs.  3fMer,  fyc.  ejectmuit. 

Appeal  from  the  Oldham  Circuit;  Hxmx  Dayidoc,  Judge.    .  Ca»e  45.    , 

Ejectment.     Evidence.     Bill  of  exceptions.      Pfemmpr 
Hon*    Practice.    Mew  trial* 

Judge*  Uudsx  wood  delivered  the  opinion  of  the  Coqrt.  Anril  13 

The  appellees  instituted  an  action.  <>f  statement  or 
.ejfcctttient  in  the  Oldham  circuit  court,  against  the  Ap-  the  case. 
ptdtant,  and  recovered.  The  appellant  moved  for  % 
new  trial  in  January,  the  court  took  time  to  consider, 
and  in  Aprjr.following,  overruled  the  motion.  The  ap- 
pellant filed  a  bill  of  exceptions  to  the  opinion  of  the 
court  overruling  the  motion,  in  which  it  is  stated,  that 
the  evidence  given  on  the  trial,  is  not  certified,  becaose 
the  court  did  not  remember  it*  The  bill  of  exceptions 
also  complains  of  the  proceedings  of  the  court,  at  the 
previous  term,  and  the  refusal  of  the  court  to  certify 
the  evidence,  because  of  forgetfuhiess  on  the  part  of  *     * 

the  judge,  , 

It  is  impossible  for  w  to  say,  that  the  cow*  eraed  in  The  court 
overruling  a  motion  for  a  new  trial,  when  the  record  cannQt  re- 
presents for  examination,  nothing  but  the  declaration,  mentunlem 
verdict  and  judgment.     Whether  the  evidence  did  or  error  appear 
did  not  authorize  the  verdict;  we  cannot  tell,  as  it  is.'0  tho  '*<**& 
not  before  us.  f  ' 

The  presumption  is  in  favor  of  the  legality  ef  the  Where  aoer- 
proceedings  of  the  court,  and  the  party  complaining  of  &.n<^certi" 
those  proceedings,  must  shew  to  this  court,  the  facts  wmptiorfin" 
necessary  to  enable  this  court  to  detect  the  error,  if  favor  of  the 
any  exists.    The  judge  who  presided  on  the  trial  of  0•,,,!t,  *•** 
the  cause,  is  not  now  in  office,  and  if  he  were,  it  would  tS^r*--^!-- 
require  superhuman  power,  to  bring  to  his  receife£*    "'  ~ 


Digitized 


by  Google 


m  J.  J.  MARftHAUL*  REPORTS. 

****£' U'    tiou,  tiie  evidence  which  he  hit  fofgetten,  so  that  he 
Jomuon.       m7  y**  certify  it  to  this  craft.    We  oq  prescribe  no 

remedy  for  such  a  case.    To  direct  a  new  trial  for 

the  purpose  of  enabling  the  party,  to  spread  the  evi- 
dence on  record,  hereafter,  when  in.  each  trial,  the  evi- 
dence might  be  essentially  different,  would  not  be  a 
revision  of  the  proceedings  already  had,  bat  would  be 
ordering  new  proceedings,  with  a  view  to  revise  tbeca 
if  erroneous.  Such  a  course  would  be  alike  novel  and 
illegal, 

We  wo.uld  suggest,  as  a  matter  of  practice,  that  it  is 

Hols  of  prao-  most  proper,  always  to  take  down  the  evidence  during 

tic*  pmpctwd  the  term,  at  which  a  cause  is  tried,  where  the  court 

tad  advised,    ^iot*  tf^  untune  next  term,  to  consider  a  motion 

for  a  new  trial*    K  this  is  not  done,  and  the  court  will 

not  certify  what  the  evidence  was,  and  the  party 

aggrieved,  has  not  procured  the  bystanders  to  certify 

it  /is  required  by  law,  this  court  caqnot  reverse  the 

case*  because  Qi  the  possibility  of  error,  which  does 

not  appear 

Judgment  affirmed*    The  appellees  must  reoover 
their  costs. 

Denny,  fo*  appellant 


TatsvAss.     .  u%  Buntifi%  fyc.  vs.  Johnson. 

Cass  46.     *P  *        Error  Co  too  Moado  Circuit ;  Haaav  PiaTia,  Judge* 

Trespass*    Accession*    Instructions.    Judgment* 
April  14.  Jndg«  Robertson  deli?ored  tbo  opinion  of  the  Court. 

lr  A,  enter  on  the  land  of  B,  and  cut 

•Thsqasiiioa  down  his  timber,  without  bfe  consent,  and  construct 

,UUd-         *  oat  of  it,  the  frame  of  a  fiat-bottomed  boat,  is  B  liable 

to  an  action  of  treappss  for  taking  and  converting  the 

timbers  thus  constructed? 

This  question  most  be  decided  in  the  negative. 

The  transformation  of  the  timber,  into  anew  shape, 

r  *w  ipoctfc  J'.»e*  not  change  the  specific  character  or  qualities  of 

»£^*»  *ud  ^  oall7*  matcrial.     It  is  still  wood,  exclusively  wood, 

^::*    "  •;" *of  ^iti\  JJie  sa&i  ^ooijl  which  was  attached  to  the  freehold, 

oaj<v:- •■»*;.  »n  the  irrmti  ^    *^K  trees.    And  while  the  original 
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tistioctive  qualities  can  be  identified,  no  expenditure  Bunais,  fce* 
of  skill,  or  labor,  or  money,  id  the  alteration  of  the  j0„^  . 
form  of  the  timber,  by  a  trespasser,  can  direst  the         ■    '  », 
owner  of  the  trees  of  his  right  to  the  wood,  into  what* 


ever  shape,  or  for  whatever  purpose,  it  may  have  been  JjJ™gjjJ».  ■^ 
changed,  without  accession  of  other  materials,  or  of  ta« Tmotiic*- 
value  beyond  what  accrued  in  this  case*  tioo  of  tae 

forai  of  fneb 
Nor  could  any  transmutation  of  the  timber,  by  the  material, 
antonness  of  another,  knowing  that  the  thing  did  not  knf"f^£ * 
slong  to  him,  vest  him  with  a  right  to  the  product,  JJJJ*  fl?«2 
ithout  the  original  owner's  consent,  and  against  his  u»«  original 
laim.  u  Therefore,  in  this  case,  it  follows,  that  notres-  owner  of  Mi 
iass  wis  committed  in  taking  a  boat  frame,  the  timber  gg*  * >°- 
f  which  belonged  to  the  taker,  and  was  cut  down  with-  Sn  hi  main- 
out  his  consent,  by  one  who  knew  that  he  had  no  right  uin  an  ac- 
toit.  Una  against 

toon  owner 
This  is  the  doctrine  of  both  the  common  and  the  for  takiM  the 
civil  law  j/Blackstone's  Com.  404 ;  Year  Books,  12,  H.  J**™  !££ 
VIII;  l$r  Bro.  title  property,  23;  5  Johnson's  Reports,  dition. 
349;  Cooper's  Justinian  75-6;  I  Brown's  Civil  Law, 
240. 

These  authorities  are  full  and  explicit  on  this  sub- 
ject, and  clearly  sustain  this  opinion. 

Bv  the  common  law,  as  reported  in  the  year  books, 
leather  made  into  shoes,  cloth  into  clothes,  or  timber 
into  plank  or  blocks,  without  the  coaseot  of  the  owner 
of  the  material,  belongs  to  him  in  its  modified  form* 

In  5  Johnson,  it  is  decided,  that  shingle*  belong,  in 
like  manner,  and  under  the  like  circumstances,  to  the 
owner  of  the  timber. 

Such  is  also  the  doctrine  of  Brown  and  Justinian, 
and  Vinnius;  and  Brown  lays  down  the  further  prin«* 
ciple,  that  no  accession  to,  or  alteration  of,  a  thing,  by  y 

one  knowing  that  it  is  not  his,  can  divest  the  owner  of 
his  right  to  it  v 

I  It  is  evident,  therefore,  that  the  law  of  "specifica-  t 
tiopH  or  "accession,"  or  "accretion,"  cannot  apply  to  ' 
tCiscase*  The  timber  was  only  hewed  or  sawed  into 
pieces  and  put  together  so  as  to  form  the  frame  of  a 
boat,  and  this  was  done  with  the  perfect  knowledge  that 
the  trees  belonged  to  another,  without  whose  consent 
they  had  been  used. 
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f      -      TbwtukwM  brought  for  rtiMtAiiii^aswottaith* 
frame*    Aiidilktmt  tbatitbaaootbaei»Bliewttwhe#o 
— .  or  out  of  what  Umber  the  pfatak  was  aawe<L 

fSd  But  as  the  court  erred  in  instructing  the  fury  that 
«•*  *  the  plaintiff  below  had  a  right  to  recover  for  the  frame, 
*j**  if  it  had  been  "constructed,"  the  judgment  must,  as  it 
^  is  entire  and  inclusive,  be  reversed,  and  the  cause  re- 
manded for  new  proceedingsf  consistent  with  this  ©pin- j 
ion.  l 

Brown,  for  plaintiffs;  Sample,  for  defendants*  -3 

*-— « .  s 

£rrer  to  the  Madison  circuit ;  Gkoeos  Shannon,  Judge. 

jPfoo.    *t#m  Ctoncery.    Decree.    Jk*.    Puklkaiibn. 
Demurrer. 

Judge  Robertson  delivered  the  opialen  of  the  Court* 

To  Aft  action  on*ih«  c*to,  for  deceit  i» 
1  an  the  sale. of  a  horse,  brought  by  Jarman  against  Datffrl, 
i*    the  latter  plead  in  bar,  a  ibfnaer  decree  dismissing  a 

bill  in  chancery,  exhibited  by  Jarman  against  Daniel 
**  and  Field  and  M'Clanahan  his  assignees,  to  enjoin  the 
ill  in  Payment  °f  *e  note  g^n  for  the  horse,  and  assigned 
,  to  to  Field  and  M'Clanahan,  for  the  fraud  alleged  to  be 
•       committed  In  the  sale  of  the  horse. 

of 

of         To  this  plea,  Jarman  replied  that  the  suit  in  cban- 
Llle-  ccry  be*nS  f°r  a  rocision  of  the  contract,  the  Mil  was 
dismissed  because  the  horse  was  retained  by  him,  and 
nch  had  not  been  offered  in  a  reasonable  time  i&  Daniel, 
that 

rat  A  demurrer  to  this  replication  was  sustained,  and. 
,  no  judgment  rendered  for  Daniel. 

>e  We  are  inclined  to  think  that  the  plea  is  defective. 

*J  Its  averments  do  not  necessarily  or  by  fair  construe- 
'  °  ~  tion,  show  such  facts  as  can  enable  the  court  to  decide, 
ried,  on  the  face  of  the  plea,  that  the  decree  should  bar  the 
Ml     suitatlaw. 

If  the  bill  was  filed  to  rescind  the  contract,  (as  we 
support:  was  the  case,)  and  dismissed  as  it  ought  to 
!v.v*ft  been,  bt>c*ase  Jarman  had  not  offered  to  return 


ic?) 

r. 
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4tte  ittftt*  tk*  decree  aonJd  not  operate  of  a  bar  to  a  Mkuam 
suit  for  damages  for  the  fraud.  The  record  of  this  da»i**, 
suit  in  chancery  is  npt  made  a  part  of  this  record;  but  ' 

whs  omitted  by  the  agreement  of  the  parties.  With* 
autthe  record  of  theft  cbapcery  suit,  the  plea  cannot  be 
sustained.  For  it  is  most  probable  that  the  bill  was 
filed  for  a  recision  and  was  dismissed,  for  the  reason 
assigned  in  the  replication.  The  plea  does  net  aver 
any  thing  inconsistent  with  this  idea.  We  caaaot 
place  any  other  construction  on  the  plea,  unless  we 
were  compelled  to  do  so*  by  the  exhibition  of  a  differ- 
ent state  of  case  by  the  record* 

If  the  bill  was  filed  for  the  p«rposft*f  setting  off  the 
damages  for  the  fraud,  it  could  not  have  been  sustained^ 
and  a  dismission  would  not  bar  a  suit  for  the  deceit* 
but  only  render  it  the  more  necessary. 

Unless  the  record  had  been  exhibited,  and  had 
shown,  (which  is  not  to  be  presumed,)  that  the  fraud 
was  fully  tried  in  the  suit  in  chancery,  we  must  in/or 
that  the  suit  was  not  tried  on  the  merits,  and  did  not  * 
present  such  a  case  as  te  admit  a  decision  on  the  fact 
of  fraud  or  no  fraud* 

The  replication,  if  tr-oe,  avoids  the  effect  of  the  plea* 
aven  if  it  contain,  as  it  does  not,  allegations  taficieot 
to  bar  the  action*  Aa  the  parties  fare  dispensed  with 
the  record  of  tfcesqit  m  chancery,  by  their  agreement* 
wt  nrast  consider  the  demurrer  4»  the  replication,  at 
admitting  its  averments.  We  cannot  oay  that  they 
coittrsflttct  or  wne  intended  to  supply  the  vecovd.  It  is 
probable  and  almost  certain,  that  the  ceplrcation  cm»» 
responds  with  the  record*  and  there  is  nothing  in  the 
flea  which  would  indicate  the  contrary* 

Oo  those  fccts,  we  mast  decide  that  the  demamr  waft 
Improperly  sustained. 

Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded,  for  proceedings  consistent  with  this  opin- 
laa* 

'The  defendant  should  have  leave  to  plead  over,  so 
as  to  enable  him  to  present  the  decree  in  such  a  man- 
ner, as  to  make  the  record  of  the  chancery  suit,  direct- 
ly and  exclusively*  the  test  of  the  question,  whether 


Digitized 


by  Google 


300 


J.  J.  MARSHALL'S  REPORTS. 


Buss 
Brahbaii* 


the  dismission  of  the  bill  is,  according  to  established 
principles)  a  bar  to  this  suit* 

If  the  charge  of  fraud  was  fully  and  properly  tried 
in  the  suit  in  chancery,  it  cannot  be  again  litigated.  If 
it  was  not,  or  could  not  be  tried,  it  may  be  tried  in  thia 
suit    The  record  can  alone  determine  this  question. 

Turner,  for  plaintiff;  Capertonand  Breek,  for  defen- 
dant 


Pbtitwr  k 

SUSOfOlfS. 

Case  48. 


April  14. 

Netare  of 
transection 
between  pl'taT 
and  dePt. 
fee  pleadings; 
ortdenee; 
jndgsaent  of 
She  eourt  be- 


lestraetions 
mi  ed  by  de- 
fendant mad 


A  executes 
two  notes  to 
B,  for  (600 
eaeh.;  B,  et 
tbe  sense 
time)  fires  to 


BUs*  vs.  Branham. 

Appeal  frees  tbe  JeffeYson  Ciroait;  Hbhet  Pietu,  J edge. 

Defeasance.    Pleading.    Payment.     Uniting  causes  of 
action.    Petition  and  summons. 

Judge  Aobbatbok.  delitered  tbe  opioioa  of  tbe  Court. 

Bliss  executed  to  Branham  twd  notes 
fotf  MMO  each;  and  at  the  same  time,  Branham  deliv- 
ered to  Bliss  a  writing,  slating  that  the  notes  might  be 
discharged  in  Commonwealth's  paper,  at  a  discount  of 
$180  in  paper  for  $100  in  specie.  To  a  petition  and 
summons  brought  by  Branham,  oa  both  of  these  notes, 
Bliss  plead  the  writing  given  to  him,  and  a  payment  of 
the  amount  in  Commonwealth's  paper,  according  to  its 
tenor.  Issue  was  joined  on  the  payment,  and  there 
being  no  evidence  except  the  notes  and  the  writing 
plead  by  Bliss,  the  jury  found  a  verdict  for  the  Am 
amount  of  tbe  notes,  in  specie,  and  the  court  gave  judg- 
ment accordingly* 

Bliss  moved  the  court,  in  the  progress  of  the  case, 
to  instruct  the  jury  that  they  could  not  find  more  than 
the  amount  of  the  notes,  at  the  rate  of  exchange  sti- 
pulated in  the  said  writing;  which  was  refused;  and 
tbe  principal  question  now  is,  was  the  instruction  pro- 
pert 

There  is  no  doubt  that  Bliss  had  a  right  to  discharge 
his  notes  by  paying  the  amount  agreed  upon  in  tnt) 
Writing  plead  bj  him.  But  he  did  not  pay  that  amount 
or  any  part  of  it  If  that  writing  be  a  "defeasance  or 
a  condition,  by  pleading  it  as  such  and  proving  a  com- 
pliance with  it,  Bliss  would  have  been  entitled  to  * 
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Verdict.    Bat  on  the  issue  and  proof  in  the  case,  he  B"» 
could  not  be  entitled  to  the  benefit  of  the  condition,  brahham. 
unless  the  disclosure  of  its  existence  Should  have  non- 


tailed  the  plaintiff.     The  plaintiff,  if  he  recover  at  all,  A>  a  writing, 
inust  do  so  according  to  the  contract  sued  on.    And  5*^2?  ^ 
Bliss  could  avail  himself  of  his  writing  in  only  one  of  charge  hit 
two  ways.  First,  by  a  payment  according  to  that  writ-  D°te?  in  do- 
ing. Or,  second,  by  relying  on  it  as  evidence,  that  the  Se^JaJ/*" 
Contract  sued  on  was  not  th£  actual  one  between  the  rate  of  180 
parties.    The  issue  being  that  of  payment,  when  there  paper  doilan, 
was  no  proof  of  payment,  the  plaintiff  had  a  right  to  nJf^ia* 
recover,  and  if  so,  could  recover  legally,  and  according  both  ooteiin 
to  the  contract  sued  on,  nothing  more  nor  less  than  the  ooe  petition 
Amount  of  the  notes  due  on  their  face.    The  instruc-  "^J™^^ 
tion,  therefore,  was  correct;  unless  the  exhibition  and  defeasance,  % 
admission  by  the  replication,  of  the  writing  plead,  en-  payment  ac- 
titled  the  defendant  to  a  non-suit.    ThiA  is.  the  only  cordidr  to  its 
point,  on  which  we  have  had  any  difficulty.    The  con-  faTiMo  ettab- 
tract  was  certainly  ooe,  virtually,  for  paper;  and  as  lith  hit  plea, 
much  so  as  if  the  condition  or  defeasance  had  been  ?  obtain* 
incorporated  in  the  notes.     But  ought  the  plaintiff  to  ^e aa^antof 
have  declared  on  it  as  such?  We  think  not.    He  had  the  tiro  note*, 
a  right  to  declare  on  the  notes  according  to  their  legal  Adjudged, 
effect,  without  the  other  writing.    A  f>htfntiff  is  n*t  JJjJJ ^iJ0 
bound  to  aver  or  notice  in  his  declaration,  a  condition  record. 
to  a  penal  bond.    This  is  matter  of  defence  for  the 
defendant,  and  if  the  condition  has  not  been  perfoiriib- 
ed,  equity  may  relieve  the  defendant  from  the  penalty. 

Whether  the  same  relief  could  be  given  in  chancery, 
to  Bliss,  in  this  case,  it  is  not  necessary  or  proper  that 
we  should  decide.  The  solution  of  this  question,  how- 
ever, will  depend  on  another,  and  that  is,  whether  the 
writing  plead,  shall  be  construed  as  a  condition,  to  the 
benefit  of  which  Bliss  was  to  be  entitled,  only  in  the 
event  of  punctual  performance  of  it;  or  whether  that 
writing  and  the  notes  should  be  considered  as  an  en- 
tierty,  as  much  as  if  they  had  been  included  in  the  same 
writing;  and  in  that  event,  whether  the  legal  effect 
would  be  that  Bliss  was  in  no  event,  and  at  no  time,  to 
be  bound  for  the  whole  amount  of  the  notes  in  specie. 

All  we  can  decide  now*  is,  that  on  the  issue  and  the 
proof,  the  instructions,  verdict  and  judgment  were 
Correct. 

Vol.  h  A2 
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We  know  no  reason  why  a  petition  and  summon! 
may  not  be  brought  on  two  or  more  notes  for  money, 
as  well  as  an  action  of  debt  It  would,  indeed,  be  well 
if  the  practice  could  become  more  general.  It  would 
save  much  in  fees,  &c. 

There  is,  therefore,  no  efrrbr  in  the  record,  and  con- 
sequently  the  judgment  of  the  Circuit  court  is  affirmed. 

Crittenden,  for  appellants;  JRichardion  and  Depewj 
for  appellee. 


April  14. 

SUtMMltof 

the  contract 
between  the 
parties. 


AituMruT.  Bain  vs.  Wilson. 

Caie49.  Error  to  the  Knox  Circuit;  Joseph  Eye,  Judge, 

Paper  Currency.    Money.    Demand.    Tender.    Obligor; 
Obligee. 

Judge  RoBUtTBOUt  delivered  the  opinion  ef  the  Court. 

Bain  having  loaned  to  Wilson  $100,  in 
notes  of  the  Bank  of  the  Commonwealth,  Wilson,  in 
1822,  promised  to  procure  for  hito,  at  prime  cost,  a 
wagon,  to  be  made  in  Tennessee.  Afterwards,  (but 
when,  is  not  proved,)  Wilson  brought  a  wagon  from 
Tennessee,  which,  he  told  Bain,  cost  $1 75  in  Common- 
wealth's paper.  Bain  took  it*  at  that  price,  and  after- 
Wards  sold  it. 

This  suit  is  brought  oft  this  parol  contract*  for  Com- 

o?"he  «iit?     raonwealtb's  paper.     On  the  issue  of  non-assumpsit, 

Verdict  and     there  being  no  evidence,  except  that  which  establish- 

judgment  for  ed  the  foregoing  facts,  the  jury  found  a  verdict  for 

plaintiff.         q^  on  whjcjj  the  court  gave  judgment  for  that  amount 

in  Commonwealth's  notes;  the  plaintiff  having  agreed 

on  the  record,  to  receive  the  amount  of  the  judgment 

in  such  notes. 

Before  the  jury  found  their  verdict,  Bain  moved  the 
,Rk17?ii,,h  C0Urt  to  in3tract  them*  first;  That  a  demand  by  Wil- 
defendant!  *  son*  °^  *^e  Commonwealth's  paper,  was  essential  to  the 
maintenance  of  his  action.  Second;  That  Wilson  had 
no  right  to  recover  paper,  specifically,  but  could  only 
be  entitled  to  its  value  in  specie.  And,  Third ;  That  if 
Wilson  had  made  fraudulent  representations  of  the 
cost  of  the  wagon,  he  had  no  right  to  recover.    But 
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ibe  court  refused  to  give  any  of  the  instructions  asked  B4™ 
for.    And  the  questions  presented  to  this  court,  for  its  wilion* 
decision,  grow  out  of  this  refusal.  1— 


A  demand  by  Wifcon,  was  not  necessary.     Although  Where  a  pro- 
a  paper  currency  is  not  a  legal  tender,  nor  stricti  juris  JJJJ^*  £JroJ 
money  and  hence  is  properly  denominated  property;  cy,  a  demand 
yet  for  many  purposes  it  is  quasi  money.    And  all  the  »notnecet- 
reasons  which  dispense  with  a  demand  for  specie,  ap-  J^^J  beJ" 
ply  to  paper  money.     The  latter  is  portable  like  the  Soght  and  ' 
former,  and  is  more  conveniently  so.    It  is  not  like  the  median 
property  generally,  onerous,  and  therefore,  property  brought  te 
payable  at  the  residence  of  the  obligor.     But  it  is    tn* 
strictly  personal,  because  it  is  carried  with  or  about 
the  person,  more  generally  than  any  other  medium 
called  money;  and  therefore,  should  be  brought  to  the 
obligee.    Hence,  as  on  a  promise  to  pay  money,  with* 
out  an  express  stipulation  as  to  time  or  place,  the  debt 
is  due  instantly,  and  is  payable  to  the  promisee  at  his 
residence;  so  is  the  promise  in  this  case,  such  as  to 
oblige  Bain  to  pay  to  Wilson  the  amount  due  on  the 
contract,  presently  after  its  date,  and  without  demand. 

The  fraud  implied  in  the  second  proposition  may  Where  fraud 
have  been  proved*  Facts  are  shown,  from  which,  it  "  roS^^6 
may  be  inferred,  that  the  wagon  did  not  cost  as  much  canoot  plead 
as  Wilson  stated  to  Bain  that  it  had  cost.  web  fraud,  ia 

But  surely  this  did  not  vacate  the  obligation  result-  tion  for  the 
ing  from  the  contract.    It  may  give  Bain  a  right  to  re-  contidera- 
coyer  damages  in  an  appropriate  action.    But  it  is  ^EJS,. 
not  a  bar  to  that  brought  by  Wilson.     It  could  not  a  tender  of 
have  been  plead  in  bar,  unless  Bain  had  offered  a  re-  the  thing 
cision  of  the  contract,  and  tendered  the  wagon  to  ^fferto're. 
Wilson,  in  a  reasonable  time.    Which  would  have  ciod  the  con- 
amounted  to  a  recision  of  the  contract,  on  proof  of  tract, 
fraud  by  Wilson.    But  Bain  kept  the  wagon  and  sold 
it     He  could  not,  therefore,  pay  for  it  by  proving 
fraud  in  the  sale  to  him.    The  court  decided  correctly 
on  the  two  first  propositions. 

But  there  is  error  in  the  refusal  to  give  the  third 
instruction* 

As  Wilson  was  insisting  on  a  statutory  privilege,  in  He  that 
derogation  of  the  common  law,  it  was  necessary  that  would  avail 
he  should  prove  every  thing  which  was  material  to  Msutlfofa 
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Hild&*t«>      q?ht  jadginept  U  erroneous  for  two  reasons. 

*»•   ?  First.  Cooper  was  a  necessary  party  to  the  motion, 

»**!«*£.  Second.  The  supersedeas  bad  no  legal  effect.  The 
Order  Mr-  Power  *P  award  supersedeas^  was  delegated  by  the  re* 
porting  to  be  organising  act,  to  Messrs.  Barry,  &c.  op  their  imputed 
atoper**}***  character  q(  appellate  judges,  and  not  in  their  indi- 
footed  under  vjdual  capacities  as  men.     They   were   not  judges, 

JmSJT*    either  u<u  J,w'  or  "de  facto™  and  therefore  all  thei* 

L  acts  as  such  are  void. 


fotd^ 


Wherefore,  the  judgment  is  reversed. 
Hanson*,  for  plaintiff;  Monroe,  for  defendant. 


fi37mi94  JlftdrethUs  Heirs,  vs,  M'Intirds  Demee^ 

Appeal  from  the  Boarbon  Circuit;  George  Shannon,  Judge. 

De  facto*    De  jure*     Constitution*     Legislature*    Aj* 

peal.    Dismissal*     Office*     Officer. 
Judge  Robertson,  dcliyered  tbe  opinion  of  the  Court. 
Co«titu-  ,  ,    #I    The  appellants,  having  prosecuted  an 

toinal  appeal,  to  the  court  of  Appeals,  Messrs.  Barry,  Hag- 

qnstTioN.      gin,  Trimble,  and  Davidge,  dismissed  it  in  1825,  be- 
Cate  6f .         cause  the  record  was  not  filed  with  F.  P.  Blair,  who 
was  acting  as  clerk  tp  them*    A  certificate  of  the  dis- 
mission, signed  by  Blair,  as  clerk  of  the  court  of  ap- 
April  15.        peals,  was  presented  to  the  circuit  court  of  Bourbon, 
(from  which  the  appeal  had  been  taken  J  and  although 
thatf  cu*  °f  Ejected  *°  by  the  counsel  of  the  appellants,  was  re- 
ceived and  entered  on  the  record  by  the  court;  and 
thereupon  a  habere  facias^  was  directed  to  issue,  to  car- 
.   ry  into  effect  the  original  decree,  to  reverse  which,  the 
appeal  had  been  granted. 

The  only  question  presented  for  our  decision,  is, 
<£aottiq»t       whether  the  court  erred  in  obeying  the  mandate  of 
^••n4       Messrs.  Barry,  &c,  certified   jy  F.  P.  Blair?    And 
mcMdeofioltt- a  gojution  0f  thi8  question  depends  on  another,  viz: 
whether  Barry,  &c.  were  judges  of  the  court  of  ap- 
peals, and  Blair  its  clerk? 

Although  they  assumed  the  functions  of  judges  and 
clerk,  and  attempted  to  act  as  such,  their  acts  in  that 
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character,  are  totally  nail  and  void,  unless  they  hid  Hn.o**Ta's 
been  regularly  appointed,  under,  and  according  to  the       B^M 
constitution.     A  de facto  court  of  appeals  cannot  et-  M<lifTift*'e' 
1st  under  a  written  constitution,  which  ordains  one  sm-     psvime. 
preme  court,  and.  defines  the  qualifications  and  duties  ~ ~ * 

of  its  judges,  and  prescribes  the  mode  of  appointing 
them. 

There  cannot  be  more  than  one  court  of  appeals  in  Tfaerecan  be 
Kentucky,  as  long  as  the  constitution  shall  exist;  and  ^^OM  f0"' 
that  must  necessarily  be  a  court  "dejure."   When  the  Ao^eSoe  de 
government  is  entirely  revolutionized,  and  all  its  de-  fmcto  oaaabt 
partments  usurped  by  force,  or  the  voice  of  a  majority,  •xi,t  °^r- 
then  prudence  recommends,  and  necessarily  enforces  Son^'ltii'a 
obedience  tb  the  authority  of  those  who  may  act  as  toleeiua.    It 
the  public  functionaries;  and  in  such  a  case,  the  acts  Jn,J  "write 
of  a  de  facto  executive,  a  defactd  judiciary*  and  of  a  de  tj|™  hero*1* 
facto  legislature,  must   be  recognized  as  valid.     But  there  is  a  to- 
this  is  required  by  political   necessity.     There  id  no  tal tobwiioa 
government  in  action,  excepting  the  government  defao  Jovemment 
to;  becadse  all  the  attributes  of  sovereignty,  have,  by  end  a  ararpa- 
UBdrpation,  been  transferred  frota  those  who  had  beet)  tion  of  all  the 
legally  invested  with  them,  to  others*  who,  Sustained  £°*f"£j*°* 
by  a  power  above  the  forms'  of  law,  claim  to  act,  and  vfwiltbe  ex- 
do  act  in  their  stead.  „  acutire  anil 
/                                                 .  legitlative  de- 

But/when  the  constitution,  or  form  of  government*  partiaent re- 
remains  unaltered   and  supreme,  there  can  be  no  de  a*iD^herV 
facto  department,  or  rl§  facto  offifce.     The  acts  of  the  Scto^dfcial 
incumbents  of  such  department,  or  office,  cannot   be  depaUtoeftt, 
enforced  conformably  to  the   constitution,    and  can  <*  **»<* of . 
be  regarded  as  valid,  only   when   the   government  is  J^k  anles* 
overturned.     When  there  is  a  constitutional  executive  it  alto  be  to 
and  legislature,  there  cannot  be  anj  other  than  a  con-  */•**• 
stitutional  judiciary.  Without  a  total  revolution,  there 
can  be  no  such  political   solecism  in  Kentucky,  as  a 
ude  facto"  court  of  appeals.    There  can  be  no  such 
Court,  whilst  the  constitution  has  life  and  power.  There 
has  been  none  such. 

There  might  be  under  our  constitution,  and  there 
have  been  udc  facto"  officers.     But  there  never  was  and 
never  can  be,  under  the  present  constitution,  a  "defac-  • 
to"  office. 

The  gentlemen  who  directed  the  appeal  in  this  case 
to  be  dismissed,  and  the  one  who  certified  the  order* 
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Butty,  Ire. 
who  claimed 
te  be  judges 
nader  legista- 
tive  apt,  had 
no  power;  all 
their  acts,  as 
well  at  thoto 
of  the  pre* 
tended  clerk, 
were  nail  end 
void.    They 
were  neither 
officers  dt /be- 
to  not  icjurt. 


did  not  bold  office  in  the  court  of  appeals*  The  le- 
gislature had  attempted  to  abolish  the  court  of  ap- 
peals, ordained  and  established  by  the  constitution,  and 
create,  in  its  stead*  a  new  court.  This  attempt  was 
'  ineffectual  for  want  of  legislative  power./  The  offi- 
cers attempted  to  be  created,  never  had  a  constitution- 
al existence ;  and  those  who  claimed  to  hold  them,  had 
no  rightful  or  legal  power.  They  were  not  appoint- 
ed to  the  court  of  appeals,  fixed  by  the  constitu- 
tion. Th6y  did  not  claim  to  exercise  the  functions* 
of  this  court.  Their  tribunal  claimed  to  derive  its 
origin  from  the  fiat  of  the  legislature.  The  court  of 
appeals,  had  not  been,  and  could  hot  be  abolished.  Its 
judges  had  not  been  removed  from  office,  and  were 
acting  and  ready  to  continue  acting  as  judges.  The 
act  of  the  legislature,  did  not  intend  to  superadd  four 
judges  to  the  number  already  in  office  in  the  court  of 
appeals.  It  cannot  receive',  and  never  hrfs  received 
such  a  construction4. 

The  gentlemen,  who  acted  as  judges  of  the  legisla- 
tive tribunal,  did  not  claim  to  be,  and  certainly  were 
not  associates  of  the  judges  of  the  constitutional  court 
They  were  not  their  successors*  They  were  not  the 
incumbents  or  de  jure  or  de  facto  offices.  Nor  were 
they  de  facto  officers  of  de  jure  offices.  For  if  such  a 
thing  could  be,  as  a  de  facto  judge  df  the  court  of  ap- 
peals, of  the  constitution,  these  gentlemen  did  not  hold 
any  such  place,  for  the'  reasons  before  assigned.  They 
bad  no  official  rights  ot  powers.  The  appellants  were 
not  bound  to  file  their  record  toith  their  clerk.  It 
would  have  been  useless  to  do  s#.  They  chose  not  to 
do  it,  and  cannot  be  prejudiced  by  tiny  thing  which  in- 
dividuals, destitute  of  sufficient  authority,  may  have 
thought  fit  to  venture  to  do  with  the  appeal.  The  ap- 
peal was  not  taken  to  theth,  it  was  not  properly  before 
them;  and  every  thing  which  they  attempted  in  reta- 
liation to  it  is  literally  toid.  Their  acts  cannot  be 
enforced  by  law* 

Such  is  the  inevitable  consequence  of  the  decision, 
that  they  were  not  judges;  that  they  were  not,  is  otfr 
unhesitating  opinion;  and  this  opinion  is  sustained  By 
that  of  the  sovereign  people,  in  their  electoral  and 
legislative  assemblies;  and  has  been  frequently  if 
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iterate!  by  the  vtfabkttt* judgme&tsof  tufpitdetw-  QMttrm* 
tore  on  motions  and  otherwise.  BB1^  ■* 

The  circuit  court  proceeded  on  the  assumption,  that  Huma. 
'either  this  new  tribunal  was  the  court  of  appeals*,  or  ~mm*°mtmmmmm 
that  it  waft  such  a  de  facto  court  As  could  exercise  ju- 
dicial functions  uad  enterim." 

In  this,  the  coftrt  erred.  Therefore  the  judgment  it 
reversed. 

Hanson,  for  appellants;  Tatt*t  and  Shupherd,  for  thto 
appellee. 


Griffith's  heir*,  Sfc.  vs.  Wilson*  scire  facias 

-  Appeal  from  the  Bourbon  Cireoit  9  Gioro*  Shank©!*,  lodge*     Case  53. 

Ejectment.    Judgment.    Scire  facias.    Bevhar.     Terte* 

tenants.    Heirs* 
iadge  RoBsaTBOir  delivered  the  opinion  of  the  Court.  April  15. 

To  revive  a  judgment  in  ejectment  To  revive  a 
against  several,  some  of  whom  have  died,  it  would  be  jodfment  in 
sufficient  to  proceed  by  scire  facias  against  the  heirs  of  feJrttwo*" 
the  dead,  and  all  the  terre-tenants;  and  in  such  proceed-  Soe  of  whose 
Ing  it  would  not  be  necessary  to  name  the  tenants  tndi-  »*•  died  ,th« 
vidually.     If  ihcy  are  not  ail  sued,  they  should  plead  «**&*— 
in  abatement   Cro.  Eli*.  896;  2,  Sallt'd.  598;  lb;  600;  ntaeto? *" 
2,  Sanders  7*  o.  4 ;  Cro.  Ja.  506.  Eeiri  of  the 

WhririS  the  judgment  was  against  one  #ho  has  since  the  ter?  Stea- 
died, the  scire  facias  may  issue  against  hit  heir*  alone,  •■*  •**  wr- 
without  the  terre-tenants^  or  without  styling  the  heirs  viw' 
terre-tenants.  The  heirs  are  liable  as  tenants,  and  a  scire 
facias  against  the  terre-tenants  without  the  hfefts,  would 
he  erroneous;  and  there  could  be  no  judgment  against 
terre-tenants*  without  the  heirs,  unless  there  is  a  return 
that  there  aire  no  heirs,  or  that  they  have  no  kinds;  2 
Saunders*  8  n.  8.  Bac.  Abr.  scire  facias  \  418; 

A  judgment  against  one  in  a  personal  action,  must 
be  revived  against  his  personal  representatives,  of 
against  them  and  the  heirs. 

But  if  the  judgment  be  against  several,  onfe  of  whom 
Is  dead,  it  is  somewhat  questionable,  whether  a  sire 
Yoi.1*  B? 
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Griffith**  yiicuw  must  issue  against  the  survivors  as  well  as  the 

*w **•  representatives  of  the  deceased.    There  is  a  contra  ri- 

tVinow.         ety  of  authority  on  this  point   The  scire  facias  being  a 

■»■■■■  judicial  writ,  it  seems  to  be  a  general  rule,  that  it  must 

tonform  to   the  judgment,    and  consequently   issue 

against  all  the  defendants. 

There  can  be  no  exception  to  this  rule,  when  all  the 
defendants  are  living,  and  when  the  reason  of  the  sire 
facias*  is  that  more  than  a  year  has  elapsed  since  the 
judgment,  without  execution* 

But  if  one  of  several  defendants  shall  have  died  af- 
ter judgment  in  a  personal  action,  the  judgment  sur- 
vives, and  execution  may  issue  against  the  survivor* 
To  make  him  liable  to  execution*  therefore,  a  scire  fa- 
Bias  is  not  tiecessary.  It  Is  only  necessary  to 'author- 
ize execution  against  the  representatives  of  the  deceas- 
ed. After  judgment  against  two,  if  one  die,  the  plain- 
tiff has  three  remedies.  1st.  Execution  against  the 
survivor.  2d.  Scire  facais  to  revive.  Or  3d.  An  action 
of  debt  on  the  judgment.  Debt  cannot  be  brought 
against  the  survivor,  and  the  representatives  of  the 
deceased.  It  may  be  maintained  against  either:  but 
Cannot  against  both. 

It  would  seem  therefore  by  analogy,  that  a  scire  far 
ma*)  could  be  maintained  only  against  the  representa- 
tives: and  such  was  the  decision,  in  the  case  of  Jo  bo- 
son's executor,  vs.  Deason,  3d  Bibb,  260. 

But  it  is  Said  in  general  terms,  that  the  scire  facia*  must 
conform  to  the  judgment  and  therefore,  must  issue 
against  I  he  survivor,  and  the  representatives;  2d. 
Salkeld  598  ;  2  Tidd,  1 008 ;  3  Marshall,  4 1 0. 

We  are  inclined  to  the  opinion  that  the  case  in  3 
Bibb,  Contains  the  true  doctrine,  and  that  the  last  au- 
thorities cited,  have  been  misapplied,  or  the  reason 
for  the  doctrine  maintained  by  them,  was  peculiar  to 
England  and  does  not  exist  here.  The  only  reason  for 
this  anomalous  decision  of  the  law,  which  we  have 
been  able  to  perceive,  is,  that  as  land  in  England  could 
not  be  sold  for  debt;  but  could  only  be  extended  by. 
elegit,  and  as  the  heir  could  only  be  subjected,  by  a 
judgment  against  his  ancestor,  and  another,  to  an  ex- 
tent for  one  moiety  of  the  debt,  therefore  the  plaintiff 
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could  not  recover  by  execution  against  him,  his  whole  Gai*w»w's 
judgment,  and  consequently,  if  he  proceeded  by  scire   HB,*£ 
facias  against  him,  he  must  also  include  the  survivor,  Wilson. 
so  as  to  have  execution  for  his  whole  judgment;  2  ■  ■  » ' 

Saunders,  72  p;  2Tidd,  1098;  lb,  1033.  These  au- 
thorities clearly  shew,  that  the  judgment  in  England, 
survived  against  the  personalty,  but  not  against  the 
realty,  and  therefore  if  the  plaintiff  chose  to  make  his 
judgment  out  of  the  personal  estate,  he  might  issue  ex- 
ecution against  the  survivor,  without  scire  facias;  but 
that  if  he  wished  to  make  the  real  estate  liable,  he  was 
bound  to  revive  the  judgment  by  a  scire  facias  against 
the  survivors  and  heirs,  because  the  land  of  neither 
could  be  extended  for  more  than  a  moiety  of  the  judg- 
ment.    See  also  3  Bac.  Abr,  698;  4  lb,  419* 

In  addition  to  this,  it  is  material  to  notice,  that 
Tidd,  when  in  page  1008,  he  says,  that  to  revive  a 
judgment  against  two,  the  scire  facias  must  issue  against 
both,  is  speaking  of  a  scire  facias  to  revive  a  judgment 
after  a  year  and  a  day,  and  not  a  scire  facias  to  revive  a 
judgment  abated  by  the  death  of  one  of  the  defend* 
ants;  and  there  can  be  no  doubt,  that  a  joint  judgment 
against  several,  who  are  all  living,  must,  after  a  year, 
be  revived  against  all. 

These  considerations,  incline  us  strongly  to  the 
•pinion,  that  in  a  persona)  judgment,  against  two,  one 
of  whom  dies  before  execution,  it  is  not  necessary 
or  proper  to  issue  a  scire  facias  to  revive  against  the 
survivor  and  representatives.  But  as  this  doctrine  is 
not  material  to  the  decision  of  this  case,  it  need  not 
be  pursued  further,  nor  definitively  settled  now,  by  this 
court.  Whatever  the  law  on  this  subject  may  be,  ia 
personal  actions,  there  is  no  doubt,  that  in  real  actions 
or  in  ejectments  to  recover  land,  when  a  judgment  ha* 
been  obtained  against  two,  one  of  whom  has  died,  a 
scire  facias  must  issue  against  the  heirs  of  the  deceased 
defendant,  and  against  the  survivor  Or  the  terre-tenants. 

In  this  case  Wilson  obtained  judgment  in  ejectment 
against  Hayden  and  Griffith;  before  execution,  Griffith 
died.  The  scire  facias  is  against  Griffith's  heirs  alone. 
The  first  that  issued,  was  served  on  Hayden;  but 
as  it  did  not  issue  against  him,  the  service  was  a  nut 
Hty,    Those  which  issued  afterwards,  included  him;. 
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He***         V«l  were  not  nerved  on  bun,  by  order  of  thai 
OiKMrrr  Ac  Therefore  bo  was  not  made  a  defendant    That  is  « 
.  fatal  error*    Ho  did  not  appearand  the  judgment  for 

A  $eirt  faciat,  execution,  was  by  default.  If  any  scire  f arias, io  which 
luTowraUo  **•  was  included,  had  been  served  on  him,  he  would 
ejectment,  bavo  been  made  a  p*rty,  and  could  not  object  thai  he 
motttbow  was  not  included  in,  the  first i  2  Saunders,  10  n.  in 
that  the  ter^ 

hat  not  ex-  There  is  another  defect  in,  the  scire  facia*.  It  issue  A 
pired.  to  have  execution  for  the  term,  but  does  not   shew 

that  the  term  bad  not  expired ;  as  a  scire  facias  is  a  spe- 
cies of  action,  it  must  like  a  declaration,  contain  every 
averment,  necessary  to  shew  that  the  plaintiff  has  a 
right  to  revive  the  judgment.  \f  the  term  be  ended, 
the  judgment  is  ineffectual,  and  no  execution  can  issue. 
It  is  therefore  indispensable,  that  the  scire  facias  shall 
■hew  that  the  term  has  not  expired. 

Because  therefore,  the  term  is  not  set  out,  and  ff  ay- 
den  is  not  made  a  defendant,  the  judgment  of  the  cir- 
cuit court  is  reversed. 

Hanson)  for  appelant;  Fccmstery  for  appellee. 


Mosety  t>*  Garrett,  fyc. 

Cats  54.  Error  to  the  Moatf  onjierj  Circuit ;  Silas  W.  Rqbbihi,  Judge.  , 

Bill  to.  foreclose  a  mortgage* 
April  15.         Mf«  UKoaawooD  delivered  the  opinion  of  the  Court. 

Mqsely,  the  plaintiff  in  error,  filed  hia 

Statement  a|  bill  in  the  Montgomery  circuit  court,  against  Ashton 

C0SPbSa"      Garrett,  David  Trimble,  Peter  R.  Garrett  and  John 

**  *  ^       Peebles,  for  the  purpose  of  foreclosing  a  mortgage, 

executed  on  the  25th  of  September,  18J7,  by  said 

Asbton,  to  the  complainants,  said  David,  said  Peter  R. 

and  said  John.    No  depositions  were  taken,  and  the 

cause  was  finally  disposed  of  upon  bill,  answers  and 

exhibits.    The  mortgage  shows  that  the  mortgagees 

were  about,  to  become  sureties  or  endorsers  for  the 

mortgagor,  on  a  negotiable,  note  or  notes,  and  for  the 

purpose  of  indemnifying  the  mortgagees  against  loss, 

the  mortgagor  conveyed  to  them  a  house  and  lot  in 

Mountsterling,  whereon  he  then  lived,  all  the  interest  of 

the  mortgagor  ift  the  firm  of  Trimble  and  Garrett,  aod 
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wawhey  slaves.  The  mortgage  met  this  langtngt,  Moiioi 
that  the  mortgagees  "are  about  to  endorse,  en  a  oego-  41^^,  fe 
tiable  note  or  notes,  for  the  said  Ashtoo  Garrett,  and  ■  ■ . 
to  continue  the  endorsement  until  the  first  note  and  all 
its  renewals  are  paid  up."  The  bill  charges  that  the 
mortgagees  endorsed  a  negotiable  note,  which  was) 
discounted  by  the  Bank  of  the  United  States,  the  monejr 
drawn  by  the  mortgagor  and  by  him  applied  to  the  use 
of  the  firm  of  Trimble  and  Garrett,  (which  consisted  of 
David  Trimble  and  Ashton  Garrett,  the  mortgagor) 
?nd  that  it  was  borrowed  for  that  purpose*  '  That 
Trimble  refused  to  re-endorse  the  renewals  of  the 
original  note,  and  told  Garrett,  the  mortgagor,  he  must 
get  other  endorsers,  as  to  him,  which  fact  the  complain- 
ant alleges  was  unknown  to  him  until  be  renewed  the 
Bote.  That  the  mortgagor  got  Eli  Shortridge  to  en- 
dorse, in  the  place  of  Trimble.  That  Peter  K.  Gar* 
rett,  having  removed  from  the  state,  the  complainant 
Shortridge  and  Peebles  continued  to  endorse  until  the 
mortgagor  was  unable  to  renew  the  note  further; 
whereupon  the  bank  brought  suit  and  recovered  judg- 
ment. That  execution  was  levied  on  part  of  the 
mortgaged  property,  which  sold  for  more  than  $1,300, 
leaving  a  balance  due  of  $500  or  $600,  which  the  com- 
plainant would  have  to  pay,  owing  to  the  insolvency 
of  the  other  parties,  against  whom  judgment  had  been 
rendered.  It  may  here  be  remarked,  that  the  exhibits 
show  that  the  complainant,  on  the  28th  February, 
1823,  replevied  the  balance  of  the  debt,  amounting  to 
$565  68. 

The  bill  proceeds  and  charges  that  the  house  and 
lot  mentioned  in  the  mortgage,  remained  unsold,  that 
the  legal  title  was  in  Trimble,  who  had  sold  the  same 
to.  the  mortgagor,  who  held  by  written  contract,  and 
that  Triable  had  not  been  paid  the  purchase  money,  ad 
the  complainant  had  recently  been,  informed;  that 
Trimble  drew  the  mortgage,  and  at  the  time  it  was 
signed,  sealed  and  delivered  to  him,  the  complainant 
and  the  other  mortgagees,  did  not  communicate  or 
make  known  any  claim  or  lien  he  had  on  said  lot,  for 
the  purchase  money  or  any  thing  else,  and  assured  the 
complainant,  at  the  time,  there  was  no  dangerin  endors- 
ing the  note.  The  foregoing  are  all  the  allegations  of 
the  bill  necessary  to  be  considered,  so  for  as  the  house 
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Hwswr  and  lot  is  brought  in  question,  which  the  complainant 
•Aftvrra  jg  it  endeavoring  to  subject  to  the  payment  of  the  balance 
of  the  debt  doe. 

court.  °  The  answer  of  Trimble  contains  the  following  aver- 

ments and  admissions:  He  admits  that  the  complainant* 
himself,  Peter  R.  Garrett  and  Peebles  endorsed  a  note 
for  Ashton  Garrett's  accommodation,  afterwards  nego- 
tiated at  the  United  States  branch  Bank  at  Lexington, 
before  which,  said  Ash  ton  executed  the  mortgage  in  the 
bill  mentioned,  to  secure  his  endorsers  against  loss,  in 
consequence  of  their  endorsement  on  that  note,  and 
all  subsequent  endorsements  made  to  renew  it.     He 
admits  that  the  mortgage  was  given  on  the  day  of  its 
date,  and  that  on  the   Uth  of  September,  1816,  he 
had  executed  his  bond  to  the  mortgagor  for  the  sale 
and  conveyance  of  the  bouse  and  lot,  in  the  mortgage 
and' bill  mentioned;  that  he  received  three  notes  folr 
the  purchase  mouey;  that  he  retained  a  lien  on  the 
house  and  lot  and  intends  to  hold  it  until  the  purchase 
money  is  fully  paid*     He  admits  that  he  holds  the  legal 
title  to  the  house  and  lot  and  avers  that  the  purchase 
money  has  not  been  paid*     He  admits  that  be  drew 
the  mortgage,  denies  that  he  failed  to  communicate  the 
fact  that  he  held  a  lieaon  the  house  and  lot ;  on  the  con* 
trary  he  states  that  he  did  communicate  it  to  the  com- 
plainant, and  informed  him  that  his,  Trimbles  lien, 
would  have  precedence.    He  admits  that  after  one  or 
two  renewals  of  the  note  in  bank,  he  withdrew  his 
name  and  refused  to  continue  as  endorser,  and  charges 
that  the  negroes  mortgaged  were  worth  the  sum  due 
on  the  note*    He  says  he  believes  that  the  money!  was 
all  or  nearly  all,  paid  over  into  the  firm  of  Trimble  and 
Garrett,  and  avers  that  about  the  same  time,  he  paid 
over  to  the  firm  about  $3,600.     He  states  that  the  co* 
partnership  of  Trimble  and  Garrett  was  dissolved,  by 
mutual  consent,  on  the  10th  of  September,  1818,  and 
the  goods  on  hand  equally  divided,  each  partner  taking 
half.    He  states,  in  answer  to  the  allegations  of  the 
bill,  on  this  subject,  that  Amos  Davis  was  appointed  re- 
ceiver for  the  firm,  to  collect  debts  due  it  after  the  dis- 
solution of  the  partnership,  and  states  his  belief  that 
the  debts  due  the  firm,  collected  by  himself  and  Davis, 
have  been  paid  over  in  discharge  of  debts  owing  by 
fhe  firm.    He  states  that  the  partnership  was  a  losing 
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eofoarii,  and  that  it  it  largely  indebted  to  him.    He  Hottur 
does  not  disclose  the  amount  of  debts  due  the  firm,  col-  qak^xtt  to 
lected  by  him,  although  called  on  to  discover  this  .   ,m 

Amount  He  does  not  deny  the  allegations  that  the 
money  was  borrowed  by  Garrett  for  the  purposes  of 
the  firm,  unless  the  statement  that  he  endorsed  for  Gar- 
rett's accommodation  is  to  be  taken  as  a  denial.  He 
does  not  deny  the  allegation  that  he  assured  the  com* 

Elainant  that  there  was  no  danger  in  endorsing  the  note* 
qt  says,  "he  always  supposed  that  said  endorsements  wb«t»*faa!-» 
were  made  by  the  complainant,  at  the  request  of  said  lotion  rests 
Garrett,  and  to  oblige  him,  and  not  this  defendant,  and  in  the  know- 
that  the  object  of  any  conversation  between  him,  JjJiJ^f*  *£ 
(to-wit,  the  complainant)  and  this  defendant,  was  to  do  not  deny 
consult  about  the  mortgage,"  &c.     These  allegations,  it,  it  mutt  to 
resting  in  the  knowledge  of  Trimble,  if  »ot  denied,  •^T'iiSi*  M 
must  be  regarded  as  admitted.  *  m 

Under  the  foregoing  view  of  the  bill  and  answer,  the  Decree  of  the 
question  arises,  what  decree  ought  the  court  to  have  odttrtb*I°^ 
pronounced  relative  to  the  house  and  lot,  and  the  defen- 
dant Trimble?  The  court  below  dismissed  the  bill  as 
to  Trimble,  and  gave  him  his  costs. 

This,  in  our  opinion,  was  erroneous.    If  Trimble  Ifteaderhave 
had  a  lien  on  the  house  and  lot,' for  the  purchase  money,  * ,ie*  0P°* 
superior  to  that  of  the  complainant,  then  the  court  mntoEmm* 
should  have  decreed  a  sale  of  the  house  and  lot,  to  ney,  mod  the 
satisfy  the  amount  due  Trimble,  and  if  there  was  any  porchaiei 
balance  left,  after  paying  the  purchase  money,  that  £5id*oMB  a 
balance  should  have  been  appropriated  in  pursuance  of  bill,  by  mort- 
the  mortgage.    It  could  not  be  told  whether  there  **gee,  to 
would  be  such  balance  or  not,  until  the  property  was  JjJJjJ ^JJj^jJf 
sold.    But  we  are  not  willing  to  concede  that  the  lien  decree  a  tele, 
of  Trimble,  for  the  purchase  money,  was  superior  to  a»d  appropri- 
the  complainant's  under  the  mortgage;  on  the  contra-  mted*h*  PJ^1 
ry,  we  are  of  opinion  that  Trimble,  under  the  facts  diverge  the 
presented,  must  he  regarded  as  having  waived  his  lien  lien  of  the 
for  the  purchase  money,  and  as  having  assented  that  J?°^» awl 
the  house  and  lot  should  become  a  security  for  the  pay-  tJ^igJL. 
mentof  the  notes  contemplated  by  the  mortgage.    In 
the  case  of  Springle  and  Bobbs  heirs  vs.  Morrison,  3  Jf  f1Perwl!. 
Littell,  55,  it  is  laid  down  as  a  general  rule,  "that  the  £"£?„*  SJ 
purchaser  of  an  equitable  title  cannot  stand  in  a  better  legal  title  to 
situation  than  the  person  from  whom  he  bought    But  ml  property 
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too*Li  t»  this  fule  there  are  exceptions ;  fcr  if  a  person  bating 
»a»iiktt  ft*  a  ri6ht  t0  an  estate,  encourage  or  even  permit  a  par- 

__ chaser  to  buy  it  of  another,  the  purchaser  will  hold  it 

•tend  by  and  against  the  person  who  has  the  right."  In  support  of 
^t^iort?"  **"•  doctrlnc> 8ce  a,w>>  Sugden.  Ven.  539,  and  the  cases 
Sieedor wldt  there  cited.  Morrison  was  deprived  of  his  legal  title 
and  do  not  by  being  present  when  the  property  was  sold,  and  ac- 
acaert  bit  qaicsing  in  the  purchase  without  objecting  to  the  right 
tho  mor  *""  °f  ^e  »eller  to  pass  the  title,  or  asserting  any  claim 
gageo  or  par-  against  or  to  the  lot  sold.  We  think  the  principles  rts- 
ehaier.,beif,  cognized  in  the  decision  which  compelled  Morrison  to 
eonudmd  at  wrrender  bis  legal  title,  when  applied  to  the  facts  in 
wai? ing  hit  the  present  case,  destroy  Trimble's  lien  on  the  hou^fe 
Ilea.  and  lot  contracted  to  Garrett.    He  wrote  the  mort- 

gage, he  was  a  grantee  in  it,  and  he  acquiesced  in  the 
taking  of  Garrett's  title  by  the  other  grantees  and  hinV 
self,  withodt  objecting  to  Garrett's  right  to  sell,  or 
asserting  any  claim  against  the  house  and  lot.  Thus  the 
complainant  was  encouraged  to  endorse  the  note  fofr 
Garrett,  by  the  conduct  of  Trimble.  He,  therefore* 
lik6  Morrison,  shall  not  be  permitted  to  resist  the  com- 

!»lainant's  claim,  derived  from  Garrett;  Vfe  do  not 
brget  the  allegation  made  by  Trimble,  in  his  answer* 
that  he  informed  the  complainant  of  his  lie*  for  the 
purchase  money,  and  that  it  would  have  precedence 
over  the  mortgage.  The  complainant  asserts  that 
Trimble  gave  him  no  snch  information*  and  there  is  nd 

ErboR  As  Trimble  holds  the  affirmative,  he  ought  to 
ave  proved  it;  having  failed  to  do  so*  we  cannot  re- 
ceive it  as  a  fact.  uDe  mm  appattntibtts  et  turn  exist*** 
txbus  tatkm  est  ratio." 

There  is  another  view  of  this  case*  worthy  of  con- 
sideration, and  which  we  think  entitled  to  weight,  aa 
operating  against  the  lien  now  set  up  by  Trimble. 
The  money  borrowed  from  the  bank  was  for  the  use  of 
the  firm  of  Trimble  rtnd  Garrett,  and  was  appropriated 
to  the  purposes  of  the  firm.  May  not  Trimble,  there- 
fore, be  properly  regarded  as  a  principal,  in  respect  to 
tbte  complainant  and  the  other  endorsers  of  the  note? 
.Shall  be  receive  the  benefit  of  the  moo£y  borrowed, 
and  then  withhold  property  included  in  the  mortgage 
written  bj  himself,  and  which  the  mortgage  sets  apart 
to  save  the  complainant  and  others  from  loss?  We  do 
not  consider  it  essential  to  give  a  decisive  response  to 
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these  questions.     But  we  may  safely  venture  the  as-  Mosticv 
sertion  that  the  law  of  partnership  furnishes  strong  GARiirrr  «e 

reason  for  an  opinion  that  Trimbte  ought  to  be  regard- 

ed  in  the  attitude  of  a  principal,  and  equally  bound 
with  the  Mortgagor,  for  the  payment  of  the  debt  to  the 
feank.  His  having  failed  to  endorse  after  one  or  two 
renewals,  can  rtialte  nd  difference  in  this  view  of  tbfe 
case.  The  court  erred  ib  not  decreeing  a  foreclosure 
of  the  mortgage  and  a  sale  of  thfe  hoiise  and  lot  for 
the  complainant's  indemnity. 

There  is  also  another  error  in  the  decree,  of  import-  If  a  partner 
ance,  as  operating  against  the  complainant.    After  the  JJJJJJ^jJk 
dissolution  of  the  firm  of  Trimble  and  Garrett,  Amos  partnership 
Davis  was  appointed  collector  of  sundry  debts  due  the  property,  to 
tirm.     Davis  was  made  a  defendant  with  a  view  to  JjjJJJJ1?' & 
reach  that  portion  of  the  debt*  of  the  firm  in  his  hands,  taoonnei'in- 
or  the  money  arising  frbtn  their  collection,  which  was  solvent,  the 
conveyed  by  Garrfett  to  the  grantees  in  the  mortgage.  olhef  WtheJ 
Davis,  in  hte  answer,  admits  that  he  had  received  debt*  ^property 
due  the  fihn  for  collection;  that  he  had  collected  some  from  the  ob- 
money  add  paid  it  over  in  discharge  of  debts  due  by  j«ot  of  the 
the  firm;  that  he  had  not  fully  settled  his  accounts  for  Jjjjfi^* 
collections  and  payments,  but  was  willing  to  settle,  &c«  the  oiiehaffgo 
Trimble,  in  his  answer  on  this  subject,  correspond*  of  the  debts 
with  Davis, and  expresses  himself  satisfied  with  Davis's  of  the  M' 
conduct  as  collector.    He  had  good  reason  to  be  satis- 
fied with  it,  so  far  as.  his  pecuniary  interest  was  con- 
cerned ;  for  it  is  rhanifest  from  the  statements  of  Davis 
and  Trimble,  that  Garrett's  interest  in  the  firm  debts, 
placed  in  Davis's  hands  for  collection,  and  which  had 
been  conveyed  to  the  grantees  in  the  mortgage,  to  in- 
demnify them  against  loss,  on  account  of  the  debt  to 
the  bank,  was  used  to  pay  debts  due  by  the  firm,  and 
which  might  have  been  collected  entirely  from  Trim- 
ble, and  thuft  the  appropriation  of  Garrett's  interest 
in  those  debts  due  the  farm,  made  by  the  mortgage, 
was  defeated.    After  Trimble  had  withdrawn  his  en- 
dorsement as  one  of  the  mortgagees,  so  far  as  the  title 
of  the  mortgaged  property  was  vested  in  him,  he  held 
it  hi  trust  for  the  benefit  of  the  mortgagees  who  con- 
tiaoed  their  endorsements.    He  ought  not,  therefore, 
to  be  permitted,  through  Davis,  or  by  himself,  to  divert 
the  mortgaged  property  from  the  course  contemplated 
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Cole,  &o. 
Siuxjioif. 


by  the  mortgage.  This  has  been  done  improperly,  an  A 
Trimble  has  received  the  benefit;  as  Garrett  is  insol- 
vent, to  the  extent  of  Garrett's  interest  in  the  firm, 
debts  collected  by  Davis,  and  paid  over  in  discharge 
of  debts  against  the  firm.  The  court  should,  there* 
fere,  have  met  the  proposition  contained  in  Davis's  an- 
swer and  taken  an  account  of  the  amount  collected  by 
him  for  the  firm,  and  after  deducting  all  reasonable 
charges,  should  have  decreed  against  Trimble  to  the 
eltentof  Garrett's  interest  in  the  money  so  collected, 
and  which  had  been  paid  over  in  discbarge  of  the  firm 
debts,  if  it  were  necessary  to  decree  so  much  after  the 
sale  of  the  house  and  lot.  The  cause  was  prematurely 
tried  as  it  regarded  Trimble. 

The  complainant  is  not  bound  to  pursue  the  negro* 
Charles,  and  to  subject  him,  under  the  mortgage,  pre-* 
vious  to  foreclosing  the  mortgage  on  the  bouse  and  lot, 
and  before  he  reaches  the  interest  of  Garrett  in  the 
firm  debts.  The  bill  was  properly  dismissed  as  to 
Boswel),  because  it  was  not  proved  that  the  negro  sold 
him  by  Norton,  was  one  of  the  mortgaged  negroes,  ^ 
fact  put  in  issue  by  the  answer  of  BoswelL. 

The  decree  of  the  circuit  court  mast  he  reversed 
and  the  cause  remanded  for  proceedings  to  be  had  not 
inconsistent  with  this  opinion,  and  the  plaintiff  in  error 
must  recover  his  costs. 

Triplet^  for  plaintiff;  Crittenden^  for  defendants. 
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Cole  mid  (PHarra  ts.  Shannon, 

Appeal  from  tifc  Woodford  County  Court. 


Franchise.  •  Highway.    Discontinuance  of  a  Road.    Ap- 
peal.    Writ  of  error.     County  CourU 
April  1G.         JodgeRoMBTioN  delivered  tho  opinion  of  theCooit. 

After  the  publication  of  notice,,  the 
Union  a  par-  county  court  of  Woodford,  at  the  instance  of  David  A. 
franGhUe0111*  Shannon,  discontinued  the  road  in  paid  county-,  leading 
freehold,  or  from  the  Lee s town  road,  to  Cole's  ford*  which  had 
exclusive  in-  been  established  many  years.  The '  road  was  estab- 
S>  cannot Iished  no  farthcr  than  to  the  margin  of  Elkhorn,at  the 
qneiUonthQ    ford' 
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,  Cote  and  OHarra,  who  are  represented  by  the  re-  <*"*♦  *•• 
eord,  as  the  proprietors  of  the  land  on  Elk  horn,  oppo-  sBAI^v. 
gite  to  the  termination  of  the  road,  objected  to  the  oc- 


clusion by  the  county  court,  and  have  appealed  from  order  of  the 
the  order,  to  this  court.  SSfflft 

The  case  comes  up  for  decision,  on  a  motion  to  die*  aroed. 
miss  the  appeal, on  the  ground,  that  the  appellants  have 
bo  right  to  prosecute  it 

Unless  the  appellants,  have  some  peculiar  and  exclu- 
sive interest,  which  has  been  affected,  they  have  no 
right  to  question  the  act  of  the  county  court,  by  appeal 
or  writ  of  error.  Unless  some  franchise,  or  freehold 
to  which  they  were  entitled,  can  be  shewn,  to  be  vio- 
lated by  the  order,  they  have  no  more  right  than 
any  other  citizens,  to  complain*  The  road  did  not, 
from  any  thing  appearing  in  the  record,  pass  through 
their  land;  and  therefore  the  only  loss  to  them,  which 
can  ensue  from  the  order,  is  the  obstruction  of  the 
right  of  way,  which  was  common  to  them  and  all 
others.  The  inconvenience  resulting  to  them,  may 
be  greater,  than  that  which  others  may  experience ; 
bat  it  is  not  the  degree,  but  the  kind  of  damage  which 
gives  the  right  to  ask  a  reversal  of  the  order. 

We  need  not  decide  whether  the  appellants  could 
appeal,  if  the  road  had  patsed  through  their  lands. 
JNor  is  it  proper,  now  to  decide,  whether  there  can  be 
any  redress  for  the  discontinuance,,  by  a  county  court, 
of  an  established  road.  We  have  no  doubt  that  there 
ought  to  be  some  remedy,  for  any  abuse  of  the  power 
to  discontinue  roads.  It  may  be  exercised  without 
any  good  reason,  and  may  be  perverted  to  the  great 
prejudice  of  individuals. 

Nor  have  we  any  doubt,, that  if  the  appellants  had 
any  right  to  make  themselves  parties  to  the  record, 
they  might  appeal,  as  well  as  prosecute  a  writ  of  error. 
They  could  not  sue  out  a  writ  of  error,  unless  some 
private  right  of  theirs  were  affected.  If  any  such 
right  exist,  it  is  a  franchise  or  freehold,  which  would.; 
bring  them  within  the  letter  of  the  act  of  assembly^ 
authorizing  appeals. 

Bat  the  interest  exhibited  by  the  record,  is  not  such 
as  will  entitle  them  to  a  revision,  by  this  court,  of  the 
order  of  the  county  court* 
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Col*,  lee.  p+f  this  reason  alone,  the  appeal  is  dismissed* 

Shawno*.  Hoggin  and  Talbot^  for  appellants;  Jtfbnroe  and  ^far- 

"""  thallj  for  appellees. 

Opinion  of  the  court  upon  a  re-kearing. 
Judge  Robertson,  delivered  the  opinion  of  the  Court. 
This  case  had  been  argued  before  our  predecessors, 
The  nwnec  of  who  had  not  decided  it  It  was  submitted  to  us,  with-' 
llJ?hTen'  h  out  arSunient*  After  the  opinion  was  delivered,  it  was 
wnj°pnnet[  "  suggested  by  the  counsel, *hat  it  had  be$n  admitted  on 
has  not  inch  the  hearing  before  the  former  judges,  that  Cole  and  O'- 
2h  into5"t  in  Harra  owned  the  land  through  which  a  part  of  the  road 
toenUtlehim  passed.  And  thereupon  the  court, at  the  instance  of 
to  question  ot  the  counsel  for  Cole,  and  Q'Hnrra,  directed  a  re-hear? 
•ppeelorwnt  i0g.  The  only  question  which  was  to  be  considered 
order  of  ***  on  ^e  re"kearing,  and  of  course  the  only  one  which  is 
eoonty  court,  now  to  be  decided,  is,  whether  the  owner  of  the  land 
discontinuing  through  which  a  public  road  passess,  can  prosecute  a 
Wrhwn*1  or  writ  of  error,  or  an  appeal  to  reverse  an  order  of  u 
*  w  *'        county  court,  discontinuing  the  road. 

It  was  our  opinion  before,  that  simply  owning  the 
land,  does  not  vest  in  the  owner  such  a  franchise  or; 
freehold  in  the  road,  as  to  authorize  him  to  become  a 
party  inthis  court,  for  the  purpose  of  setting  aside  an 
order  for  its  occlusion. 

That  opinion  remains  unchanged,  as  was  intimated 
in  the  former  opinion,  it  is  not  the  degree,  but  the  kind 
of  interest  which  entitles  a  person  to  prosecute  a  writ 
of  error. 

The  interest  which  the  owner  of  the  land  has,  iu 
a  public  highway,  passing  through  it,  is  of  no  other 
kind,  than  that  which,  every  citizen  may  claim.  The 
road  is  established  for  the  public  convenience.  One 
man  has  as  much  right  to  use  it  as  another^  And  the 
rights  of  all  are  precisely  the  same;  and  therefore, 
although  one  may  use  it  more  than  another,  or  may  be 
more  benefitted  by  its  use,  the  interest  of  all,  is  the 
same  in  quality. 

If  one  can  prosecute  a  writ  of  error,  therefore,  an- 
other, has  an  equal  right  to  do  it. 

Owning  the  land  through  which  a  public  road  pas- 
tes, gives  to  the  owner  no  exclusive  or  peculiar  right 
\o  the  road. 
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The.  road  may  be  very  advantageous  to  biro,  and  Con,  fcc. 
furnish  facilities,  which  may  greatly  enhance  the  value  shahkon. 
of  his  land,  so  may  the  contiguity  or  proximity  of  a  ' 

highway,  or  bridge  or  ferry  to  the  land  of  an  individ- 
ual, increase  the  value  of  the  land,  and  therefore  its 
discontinuance  may  subject  him,  to  inconvenience  and 
loss.  His  interest  in  the  road,  or  bridge  or  ferry, 
vfould  be  greater  in  quantity,  than  that  of  an  individ- 
ual, who  owned  no  lands,  so  one  who  makes  frequent 
use  of  a  privilege  granted  to  the  public,  may  be  con- 
sidered, as  possessing  a  greater  degree  of  interest  than 
another,  who,  although  he  has  an  equal  right,  does  not 
make  the  same,  or  any  use  of  his  privilege. 

In  all  these  cases,  the  interest  of  all  the  persons, 
who  have  been  designated,  would  be  the  same  in  kind, 
although  very  different  in  degree.  Any  one  or  none 
of  them,  therefore  may  complain  to  this  court.  It  is 
admitted,  that  one,  who  owns  no  land,  through  which 
the  road  runs,  can  not  complain.  Hence,  Cole  and 
Q'Harra,  cannot  appeal  in  this  case.  The  road  did 
not  belong  to  them.  They  had  no  franchise  in  it. 
They  had  no  other  right  to  it,  than  that  which  was 
common  to  all  others. 

An  individual,  through  whose  land  a  road  may  have 
been  established,  may  prosecute  a  writ  of  error,  to  re- 
verse the  order,  establishing  it:  because,  by  its  estab- 
lishment, be  is  deprived  of  the  use  of  the  land,  over 
which  it  passes.  And  therefore  he  is  divested  of  an 
exclusive  and  vested  interest,  in  his  freehold. 

But  one  who  desires  a  road  to  be  established,  to  run 
through  his  land,  cannot  procure  the  reversal  of  an 
order,  overruling  his  motion,  to  establish  itj  because 
the  refusal  dqes  not  take  from  him,  any  right.  It  would 
seem,  to  result  therefore,  if  there  were  no  other  rea- 
son for  it,  that  he  could  not  ask  the  reversal  of  an  or- 
der, discontinuing  a  road  through  his  land.  If  he  can 
have  no  right  to  have  it  established,  he  can  have  none 
to  prevent  its  discontinuance.  The  public  conven- 
ience must  be  consulted.  And  the  common  will,  rep- 
resented by  the  county  court,  must  prevail,  over  indi- 
vidual advantages,  and  wishes.  The  advantages 
which  any  one  derives  from  a  highway,  are  adventi- 
tious.   The  duration  of  their  enjoyment,  depends  on 
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the  continuance,  or  discontinuance  of  the  road,  antk 
this  depends,  not  on  the  will  or  interest  of  an  in? 
dividual ;  but  on  the  common  good,  and  public  senti- 
ment If  any  individual  could  be  vested,  with  any 
Fight  to  a  road  as  a  franchise  or  freehold,  he  might  be 
entitled  to  a  reversal  of  an  order  for  its  discontinue 
ance.    But  the  appellants*  have  no  such  right. 

Wherefore  the  former  opinion  must  remain  upalter-. 
•d. 


Caw  69. 

April  16; 

A  deed  matt 
b«  recorded 
In  the  oonnty 
Id  which  tbe 
land  ma j  be 
at  f  he  tine  of 
recording. 
Tbe  certifi- 
cate of  the 
clerk  of  the 
foaatj,  in 
which  the 
land  lay,  at 
the  date  of 
the  deed,  bet 
not  when  ad- 
aritted  tore- 
cord,  is  not 
snob  authen- 
tication at 
will  authorise 
the  deed,  to 
be  need  at 
evidence  of 
title  in  an 
ejectment. 


Garrison  vs.  Haydon. 

Appeal  from  t^e  Jessamine  Circuit;  W.  L.  Kslly,  Ju4g&>. 

Deed.    Record.    Statute. 

Jtadge  Robertsoh  delivered  the  opinion  of  the  Court. 

Garrison,  in  deducing  title  to  a  tract  o£ 
land  in  Jessamine  county,  in  an  action  of  ejectment 
vs.  Haydon,  offered  a  deed*,  certified  by  the  clerk  of 
the  county  court  of  Fayette*  for  the  land,  acknowledg- 
ed and  recorded  in  Fayette.  The  land  lay  in  Fayette 
at  the  date  of  the  deed,  but  at  the  date  of  tbe  ac- 
knowledgment* it  was  in  Jessamine;  tbe  latter  county 
havings  in  tbe  mean  tid\e,  been  established.  And  the 
only  question  to  be  decided  in  tbis  case  is*  whether  the 
court  erred  in  rejecting  the  deed. 

A  proper  construction  of  either  the  letter  or  object 
of  the  act  of  Assembly,  which  requires  deeds  for  land- 
to  b$  recorded  in  tbe  county  in  which  tbe  land  lies., 
must  sustain  tbe  opinion  of  the  circuit  court* 

The  deed  must  be  recorded  in  the  county  in  which, 
the  land  lies  at  the  time  the  deed  is  deposited  for  re- 
gistration. When  a  party  is  about  to  deposit  bis  deed 
to  be  recorded,  the  act  of  Assembly  addresses  him  in 
this  language:  "Have  it  recorded  in  tfoe  county  in  which 
tbe  land  lie*f  tbntis,the  county  in  which  it  lies  now, 
when  you  make  the  deposit. 

The  object  of  this  requisition,  is  to  give  notice  in 
tbe  county,  of  the  trans ferrence  of  the  title  to  the  land. 

As,  therefore,  the  clerk  of  Fayette  had  no  legal  right 
to  receive  the  acknowledgment,  his  certificate  of  the 


Digitized 


by  Google 


£**IL,  IS**.  ft* 

tkct  of  tike  acknowledgment,  is  no  authentication  of  bvtmisn 
the  deed.  Tm>w*se*. 

The  recording  a  deed  not  being  necessary  to  pass  " 

tbe  title,  as  between  the  parties  to  it,  proof  of  the  ori- 
ginal by  the  subscribing  witnesses,  would  have  been 
safficient  for  the  plaintiff  in  this  case.  But  as  be  chose 
not  to  offer  such  proof,  and  relied  on  the  certificate  of 
the  Fayette  clerk,  he  must  abide  the  consequence  of 
kis  error.  See  Aston  vs.  Wells  and  al.,  4  Wbeaton* 
466. 

The  judgment  of  the  circuit  court  is  affirmed. 

Crittenden^  for  appellant. 


Bucklin  vs.  Thompson.  case*. 

Error  to  the  Soott  circuit;  Jesse  Bledsoe,  Judge.  Case  57. 

Heecution.  Sheriffs'  conveyances  fraudulent  as  to  credit 
dstors.  Statutes.  Mortgages.  Sales*  Instruction* 
Evident*. 

£o4ge  Robertson,  delit efed  the  opinion  of  the  Court.  xptil  16; 

On  the  S  1st  day  of  October,  1 820,  Jane*  Mortgages  to 

and  Richard  M.  Johnson,  mortgaged  to  Cave  Johnson  Cameai  and 

and  Thomas  D.  Carneal,  a  valuable  real  estate,  con-  C.  Johmon^ 

sisting  of  land  aud  slaves,  to  secure  sundry  debts,  to  be  £  johnsou. 

due  and  payable  in  1821,1622  and  1823,  amounting  in 

the  aggregate  to  $  1 5,000.    . 


On  the  1st  of  October,  1891,  James  Johnson  execu-  Jsmes  John- 
tee)  a  Mortgage  to  Thomas  D.  Carneal,  on  divers  trteti  SJS»  toSw-' 
of  land,  houses  and  lots,  thirty-eight  slaves,  an  exten-  Seal, 
sive  assortment  of  farming. utensils,  a  valuable  stock  of 
cattle,  hogs,  sheep,  &c.  a  very  large  quantity  of  house- 
hold and  kitchen  furniture*  consisting  of  a  great  varie- 
ty of  rich  and  valuable  articles,  and  including  even 
bed  curtains,  spoons,  knives,  pots,  &c.    The  condi- 
tion of  this  deed  is  as  follows,  to- wit;  "This  deed  is  to 
operate  as  a  mortgage  for  certain  debts  due  from  the 
said  James  to  the  said  Carneal,  and  for  certain  liabi- 
IMestf  said'Catneal,  for  the  said  James;  and  it  is  fur- 
ther mAwstoed  that  th»  mortgage  shall  stand  good, 
farany  debts  tint  taaj  be  contracted,  between  the  pai* 
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Buckujt  ties^  as  the  object  of  the  said  James  U  to  dischnrgj 
TaoimoN  which  he  may  owe  others,  and  it  is  the  wish  of 

, L_  said  James  that  the  said  Thomas  1).  should  aid  him  in 

the  discharge  of  them,  when  specially  requested,  *nd 
whenever  the  debts  and  liabilities  before  referred  to, 
and  any  fdrther  debts  to  be  contracted  as  above  shall 
be  discharged  by  the  said  James*  then  this  obligation 
to  Be  void,"  &c.  &c. 

/amoi  John-  James  Johnson  remained  in  thg  possession  and  use  of 

ton  remained  q\1  the  property  mortgaged,  sold  some  of  the  slaves  and 

of^orteafed  sent  others  to  the  lead  mines,  on  the  Mississippi,  with 

property.  the  knowledge  and  consent  of  Carneal. 

His  condition  ^e  owe^  ntore  than  this  estate  was  worth  at  the 
at  the  date  of  date  of  the  two  mortgages,  as  proved  by  his  deposi- 
the mortgage,  tion,  and  that  of  R.  M.  Johnson. 

These  depositions  also  state  that  the  mortgage  to 
tton*'0*'"  Carneal  was  made  bona  fid*,  and  was  designed  to  se- 
cure the  property  from  oeing  sacrificed  by  creditors, 
and  by  giving  James  Johnson  the  use  of  it  exempt  from 
forced  sales,  by  execution,  to  enable  him  to  appropri- 
ate it  and  its  profits  most  advantageously,  to  the  pay- 
ment of  debts;  and  that  these  mortgages  had  enabled 
him  to  pay  at  least  $50,000  more  than  he  could  have 
paid,  without  the  protection  and  facilities  afforded  by 
'   them* 

It  does  not  appear  what  advances  or  whether  any 
were  made  by  Carneal  after  the  date  of  the  mortgage 
to  him  of  1821 ;  nor  how  much  was  due  to  him  at  that 
time;  nor  whether*  if  any  thing  was  due,  it  was  a  new 
debt,  or  part  of  it  the  same  secured  by  the  mortgage, 
*  to  him  and  Cave  Johnson. 

Nor  does  it  appear  whether  the  debt  for  which  the 
mortgage  of  1820  was  given,  had  been  discharged  or 
not.  Neither  James  or  R.  M.  Johnson  says  any  thing 
in  their  depositions  about  the  co-mortgagee,  Cave 
Johnson.  But  James  Johnson  swears  that  Carneal  bad 
loaned  to  him  $15,000,  and  paid  for  him  to  the  United 
States  Bank  $30,000. 

Equity  of  re-  On  the  23rd  of  December,  1822,  on  the  advice  of 
demotion  in  R.  M.  Johnson,  as  proved  by  his  deposition,  the  equity 
gae^ro-      **  redemption  in  fill  the  mortgaged  property,  was  soW 


Digitized 


by  Google 


APttlL,  1»».  225 

tinder two  executions  against  James  Johnson  and  others,  Buckiw 
for  $369,  the  amount  of  the  executions,  and  was  pur*  thomwon. 
chased  by  William  Johnson,  a  sob  of  James,  at  the  re- 


quest of  his  father,  as  proved  by  William's  deposition,  pert?  iold  4 
but  bona  fide  for  himself,  as  he  swears  in  the  same  de-  ^JJjJJJ^J^ 
position.  BonoHiiM.' 

The  deed  froni  the  sheriff  to  William  Johnson,  for  Sheriff's  deed 
the  equity  of  James  Johnson*  is  dated  December  23d,  *°  wiHia*« 
1822,  but  not  acknowledged  or  deposited  with  the 
clerk  of  the  Scott  county  court  until  the  Stst  day  of 
May,  1825. 

On  the  24th  day  of  May*  1625,  Bucklin  Issued  his  Buckli«i*uei 
Jmi  facias  from  the  oftete  of  the  cterk  of  the  Scott  ^JJJ^ 
circuit  court,  against  the  estate  of  James  Johnson,  for  to  ^  therjff; 
$747   15  cents,  and  having  deftrered  it  to  Smith,  a  and  sheriff's 
deputy  of  Thompson,  the  high  sheriff  of  Scott  county,  feUMrB- 
directed  him  to  levy  it  on  the  estate  of  James  Johnson*, 
1  then  in  his  possession  in  said  county,  which  the  sheriff 
refused  to  do,  unless  Bucklin  would   indemnify  him, 
which  he  having-  feHed  to  do,  the  execution  was  return- 
ed "no  property." 

James  Johnson  bad  retained  the  possession  and  en-  Condition  of 
joyed  the  use  of  the  mortgaged  propeit]r,and  was  still tbe  P'0**1*- 
in  the  apparent  possession  and  use  of  it,  or  most  of  it, 
when  Buckling  execution  issued:  but  William  Johnson 
states  in  his  deposition  that  A«,  (William)  had  the  donv 
Irol  of  it* 

This  suit  was  brought  for  a  false  return  by  the  sheriff*  Suit  apinit 
&  J  the  sheriff  for 

After  much  evidence  for  plaintiff  and  defendant,  in  a  false  return, 
the  court  below,  of  which  the  foregoing  statement  is  lMtr°?{j0Bd 
the  safcstance^  the  circuit  judge,  on  the  motion  of  de-  fondant,  and" 
fendant  below,  Instructed  the  jury  that  if  they  believed  given  by  the 
the  testimony*  they  should  find  for  the  sheriff*  oir°uit  c°*rt 

Whether  this  instruction  was  correct  or  notj  is  the 
only  question  it  is  necessary  for  us  to  decide. 

Tbe  instruction  of  the  circuit  judge  is  evidently*  er-  If  any  er- 
roneous.    The  hinge  on  which  the  whole  case  must  £""{£  ™*jch 
hang,  is  the  fact  of  fraud  or  no  fraud  in  the  mortgages,  the  law  would 
rtnd  the  sale  of  the  equity  of  redemption.     If  any  cir-  adjudge,  per 
eumstancet  w«re  proved  which  tbe  law  would  adjudge  uitowiSk 
per  9€,  fraudulent,  or  from  which  a  jury  might  reason-  the  jury* 

Voh.  I.  D2 
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BUCKLTR 

VS. 

Thompson. 

might  ration- 
ally  iafer 
fraud,  at  be- 
tween the 

partiei,  to  the 
mortgage  & 
the  purchaser 
of  the  equity 
ic  creditors, 
the  instruc- 
tions errone- 
ous.   Per- 
emptory in- 
structions 
only  allowed 
when  the  evi- 
dence is  clear 
and  all  on  one 
side,  even 
then  it  ii 
more  correct 
to  instruct 
hypotheti- 
cal^. 


ably  infer  fraud,  as  between  the  parties  to  the  deeds 
and  the  purchaser  of  the  equity,  so  far  as  creditors 
were  concerned,  the  court  bad  no  right  to  give  to  the 
jury,  the  peremptory  instructions  which  were  given. 

When  the  evidence  is  all  on  one  side,  and  is  clear, 
uncontradictory  and  positive,  such  an  instruction  as 
that  given  in  this  case,  might  be  allowed.  But  even 
then,  it  would  be  unusual,  and  it  would  be  more  pro- 
per, to  instruct  hypothetically,  that,  if  certain  facts 
were  proved  to  the  satisfaction  of  the  jury,  they  should 
find  accordingly. 

It  does  not  become  necessary  for  as  to  decide  whe- 
ther any  fact  exist  in  the  case,  as  stated  in  the  forego- 
ing synopsis,  which,  by  construction  of  law,  would  ren- 
der either  the  mortgages  or  the  purchase  of  the  equity 
of  redemption  void,  asagaiust  the  claims  of  judgment 
creditors  of  James  Johnson.  No  instruction  to  this 
effect  was  asked  for  by  Bucklin,and  this  question  does 
not  necessarily  arise  from  the  assignment  of  errors* 
We  shall,  therefore,  forbear  to  give  any  opinion  on  this 
point.  We  will,  however,  state  some  general  doctrines 
in  the  abstract. 

First*  If  a  deed  on  its  face,  show  that  it  was  made 
Genera]  prin-  with  the  design  of  hindering  or  delaying  any  creditors, 
^uncea^by  uo  n?attcr  what  may  be  ****  actual  or  ostensible  consid- 
the  court.       eration,  it  is,  "per  sej9  fraudulent  as  to  them* 

Second.  If  the  deed  for  personal  property  or  slaves, 
be  absolute,  and  the  possession  shall  not  accompany 
and  correspond  with  the  title,  the  law  denounces  the 
deed  as  fraudulent. 

Third*  As  between  the  vendee  and  the  creditors  or 
purchasers  of  the  vendor,  or  the  owner  of  the  right  at- 
tempted to  be  passed  by  the  deed,  without  notice,  if  the 
deed  be  not  proved  or  acknowledged,  and  deposited  for 
registration  in  the  proper  office,  within  the  time  required 
by  law,  it  is  absolutely  void.  What  application  these 
principles  may  have  to  the  mortgage  and  deed,  by  the 
sherwUn  this  case,  we  are  not  called  an  to  decide;  nor 
need  we  now  say  whether  there  is  any  analogy  between 
the  mortgage  to  Carneal  and  that  recited  in  the  case 
of  Ward,  &c.  vs.  Trotter,  &c.  in  3  Monroe.  It  will 
be  time  enough  to  do  this  when  the  record  shall  require 
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U.    Par  the  present  we  have  enough  to  do,  without  Buexun 
looking  beyond  the  instruction  of  the  court.  Thompion- 

But  the  possession  of  the  mortgagor  after  the  date       — — 
of  the  mortgage,  is  not,  o/i&W/V conclusive  and  incon-  Mortgagor 
trovertible  evidence  of  fraud*     Kent,  in  the  second  poTsil^on  of 
volume  of  his  Commentaries,  endeavors  to  maintain  an  mortgaged 
analogy  in  this  respect,  between  mortgages  and  abso-  property,  be- 
lute  deeds.     But  the  cases  cited  by  him  for  this  pur-  S^taS^S 
pose,  are  insufficient  to  sustain  his  effort;    and  are  con-  evidence  of 
trolled  by  a  preponderating  weight  of  authorities,  di-  fraud.  It  may 
rectly  against  them.    Besides,  we  cannot  admit  that  JjL^J  ^22^ 
the  reason  for  declaring  a  possession  inconsistent  with  ^  * 
an  absolute  deed,  fraudulent  in  law,  against  creditors 
of  the  possessor,  applies  to  the  case  of  a  common 
mortgage  or  conditional  sale.     And  in  this  we  think 
we  are  sustained  by  the  authority  of  the  supreme  court 
of  the  nation,  and  of  those  of  New- York  and  Virginia, 
and  Kentucky,  and  certainly  by  the  public  opinion  and 
long  and  almost  invariable  practice  in  our  own  state. 
These  are  strong  evidences  of  what  the  law  is.     And 
whatever  it  may  be,  or  may  be  considered  to  be  else- 
where, or  whatever  arguments  of  policy  may  be  urged 
to  show  why  it  should  have  been  originally  settled  dif- 
ferently, we  cannot  disturb  what  we  believe  to  be  the 
well  established  doctrine  of  this  state  on  this  subject. 

The  possession  of  the  mortgagor,  after  the  forfei- 
ture of  the  condition,  may  be  evidence  of  fraud,  and 
combined  with  other  circumstances,  or  even  alone,  may 
he  satisfactory  to  a  jury.  It  might  be  so  character- 
ized by  circumstances  as  to  he  irresistable  evidence  of 
fraud  in  fact. 

Whether,  in  this  case,  the  jury  ought,  if  they  had  The  jury  have 
been  left  free  by  the  court,  to  have  found  that  the  pro-  JJ35|*ldSt. 
perty,  or  any  of  it,  was  subject  to  Bucklin's  execution,  termroethe 
it  is  not  our  province  to  decide ;  nor  is  it  proper  for  us  character  and 
to  say  whether  the  court  ought  to  have  decided,  if  SJ^JS^ 
asked  to  do  so,  that  the  deeds  or  mortgage  were  fraudu-  wbco  *£&£ 
lent  in  law,  or  oootradic- 

But  certainly,  many  facts  were  presented,  from  which  from  the  oon- 
the  jury  had  a  right  to  infer  fraud,  and  if  they  had  trolof  the 
done  so,  their  verdict  could  not  have  been  controlled-.  ^re^  pVtff 
It  was  fheir  province  to  weigh  all  the  evidence  on  both  bat  directed 
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Buoum       sideband  deduce  from  it  such  a  conclusion  .m  right 

ThojJjpsok.     reason,  uninfluenced  by  prejudice,  or  tb*  mandatory 

■         interference  of  the  court,  might  properly  deduce  from 

the  sheriff  to    a  survey  of  all  the  facts, 
lery  upon 

property  of  If  either  the  mortgage  to  Carneal,  or  the  deed  tp 
bU  d0et^;8j"n  WiiUa»  Johnson,  was,  by  operation  of  law,  o*  by  a  ra- 
tno?^lortga-,  tional  induction  of  facts,  fraudulent,  the  sheriff  was 
.ged  and  equi-  bound,  by  the  duties  of  his  office,  to  levy  Bucklin's  exe- 
ty  of  redemp-  nation;  and  shfcold  be  made  liable,  for  a  false  return. 
herefuleir  BucWin  was  not  bound  to  indemnify  him,  unless  after 
uolius  indem-  a  levy  a  jury  had  failed  to  subject  the  property  to  the 
nified,  and  re-  evocation,  or  in  other  words,  had  found  that  it  was  not 
turns  'no  pro-  ^k;*^* 
perty,"sher-   «bJ**- 

ifble  fbr  a°U"         As  the  C0Urt  withheW  from  lhe  JUI7  its  rIgllt  l?  dc* 
false  return,    cide  on  the  weight  mid  effect  of  the  evidence,  the  judg- 
if  the  mort-     ment  is  reversed,  and  the  cause  remanded  for  proceed- 
Sf  e°  u°it  * o'f3    *D6S  consi8ten*  with  this  opinion, 
redemption  be      Crittenden  and  Erewn*  for  plaintiff:  China  and  Depem, 

SS&," {or  defcndant- 

Sia/to^^"  Tkt  Coun8elfQr  *e  defendant  presented  a  petition  for  a 
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demnify.    No  re-hearing. 

demnlty  until  Fr©m  the  opinion  delivered,  by  the  court  in  this 
a  jury  has  cause,  the  counsel  for  the  defendant,  have  been  admon- 
fbund  the  pro-  ished,  that  they  had  relied  \with  too  much  confidence 
«uDjeot.0t        *n  ^eir  ^r'e'i  HU&  m  t^e  argument  upon  a  few  leading 

questions  involved,  which  hacTsoperinduced  a  neglect 
Petition  for  o  to  present  to  this  court,  all  the  matters  arising  out  of  the 
re-hearing.      record#     Some  were  consequently  omitted,  of  no  less 

importance  than  the  present. 

It  was  believed  to  be  absolutely  necessary,  that  the 
bill  of  exceptions  should  state,  that  it  contained  the 
whole  of  the  evidence,  to  enable  the  appellate  court 
to  decide  upon  any  questions  of  law,  growing  out  of 
the  evidence.  From  the  loose  and  careles  manner 
displayed  in  the  exceptions,  such  must  have  been  the 
opinion  of  the  counsel  for  Thompson,  in  the  court 
below.  It  would  seem  to  be  a  rule  of  right  reason, 
the  nature  and  effect  of  a  whole  cannot  be  known  or 
ascertained  from  apart,  with  sufficient  precision  for 
judicial  certainty.  From  a  part  of  the  evidence  in  a 
^use,  one  legal  deduction  would  arise,  when  from  th$ 
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whole  an  entirely  different  conclusion  would  result  In  Buckmw 
this  case,  tbere  may  be  enough,  when  considered  by  thoJmok. 

itsetf,  to  satisfy  the  nind  of  the  judge,  that  it  should L 

have  been  left  to  the  jury,  to  decide  upon  its  right.  But  Petition  for  a 
was  it  not  susceptible  of  being  explained,  and  recon-  r8*l>ewi»«- 
ciJed  by  the  testimony  of  the  same,  or  other  witnesses, 
or  other  evidences,  so  as  to  render  the  opinion  of  the 
inferior  court,  compatible  with  the  established  prin- 
ciples of  law.  It  is  true  that  the  bill  of  exceptions,  af- 
ter reciting  some  evidence,  uses  this  language.  Where-  * 
upon  the  defendant,  moved  the  court  to  instruct  the 
jury,  that  if  they  believed  the  evidence  aforesaid, they 
must  find  for  the  defendant.  This  we  apprehend,  is 
not  tantamount  to  this  declaration,  that  it  constituted^ 
the  evidence  in  the  cause.  If  the  court  upon  a  part  of 
the  evidence,  should  improperly  instruct  the  jury, 
which  instruction,  would  have  been  proper  upon  the 
whole;  or  if  the  jury  should  upon  the  whole  evidence 
find  a  correct  verdict,  notwithstanding  improper  in- 
structions of  the  court,  founded  upon  a  part,  no  prin- 
ciple is  perceived,  to  exist,  upon  which  this  court 
should  interfere  with  such  verdict. 

This  court  has,  in  their  opinion,  assumed  the  position 
that  "the  hinge  on  which  the  whole  case  must  hang,  is 
the  fact  of  fraud,  or  no  fraud,  in  the  mortgages,  and 
the  sale  of  the  equity  of  redemption."  In  this  we 
conceive  the  court  has  erred.  It  is  an  action  on  the 
^ase,  against  a  sheriff,  for  a  false  return  upon  an  execu- 
tion of  the  plaintiffs,  alleged  to  have  been  made  by  a 
deputy  of  the  defendant.  The  plea  of  not  guilty,  put 
the  plaintiff;  upon  proof  of  every  allegation  in  his 
declaration  material  to  his  right  of  recovery,  or  cause 
of  action,  ft  was  necessary  amorig  other  things  that 
the  plaintiff  should  prove,  that  the  dependent  was  sher- 
iff, at  the  time  the  execution  was  in  force.  And  that 
Smith  was  his  deputy,  at  the  time  the  execution  was  in 
his  bands.  Upon  his  failure  to  adduce  evidence,  con- 
ducing to  prove  these  facts,  is  was  proper  for  the  court 
to  instruct  the  jury,  that  the  plaintiff  had  not  made  out 
his  cause  of  action,  and  that  they  should  find  for  the 
defendant.  We  think  it  may  be  safely  assumed  as  a 
correct  principle,  that  in  every  case,  when  one  6ues,  in 
pn  official  character,  he  must,  to  entitle  him  to  a  recov- 
ery, shew  that  he  held  the  office.     Thus  on,  a  motion 
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BucKLiw        by  a  paymaster,  against  a  deputy  sheriff,  for  failing  to 
Thompson.     accoan*  f°r  militia  fines,  pat  into  his  bands  for  collec- 
■  tion,  it  was  held  to  be  indispensable  to  a  recovery, 

Petition  for  a  that  the  plaintiff  should  prove  himself  to  be  paymaa* 
rc-bearing.      ter#     Helm  V8#  flaycraft;  2  Litt.  271. 

So  in  a  proceeding  against  one,  for  a  failure  in  his 
official  duty,  it  is  necessary,  first  to  shew,  that  he  held 
or  exercised  the  office,  otherwise,  the  proceedings  can- 
not be  maintained.  Different  grades  of  proof  may  be 
resorted  to,  for  this  purpose.  If  it  be  an  office  of  record, 
the  best  evidence  would  be  the  authenticated  tran- 
script of  his  qualification  in  the  manner  required  by 
law.  But  proof,  that  he  exercised  the  office,  and  claim- 
ed and  enjoyed  the  advantages,  and  privileges  thereof, 
has  been  held  sufficient  to  charge  him.  If  he  is  charged 
with  acting  in  person,  then  his  return,  or  other  official 
writing,  in  the  particular  case,  may  be  used  as  evidence 
against  him.  ft  operates  as  an  estoppel.  But  if,  as 
in  this  case,  he  is  proceeded  against,  on  account  of  the 
act  of  his  deputy,  the  record  should  present  evfc 
dence  of  his  being  sheriff;  and  of  the  person  alleged, 
being  his  deputy,  to  entitle  the  plaintiff  to  recover, 
the  general  notoriety  of  the  office  of  sheriff,  and  the 
officer  who  fills  it,  would  be  dangerous  grounds  upon 
which  to  hold  one  liable,  in  an  official  character.  It  fa 
true  that  the  community  of  a  county,  may  generally 
know  in  every  year,  who  is  the  sheriff;  but  very  few 
do  know,  when  the  right  to  exercise  the  office,  com- 
mences, and  when  it  terminates.  If  it  were  not  com- 
petent for  the  jury,  in  this  case,  to  act  upon  their  owa 
knowledge,  or  upon  general  notoriety,  as  evidence, 
then  there  is  none  in  the  cause  conducing  to  shew, 
that  when  the  plaintiff's  execution,  was  put  into  the 
hands  of  Smith,  that  Thompson,  was  sheriff  of  fccott 
county,  as  alleged  by  the  plaintiff  in  his  declaration. 

We  think  it  is  very  clear  that  there  is  no  evidence  in 
the  cause,  conducing  to  shew,  that  Smith  was  the  de- 
puty sheriff,  for  David  Thompson,  sheriff  of  Scott  coun- 
ty. The  principle  is  too  well  settled  in  this  court,  to  be 
now  discussed,  that  acts  of  one  styling  himself  deputy, 
either  by  words  or  writing,  are  insufficient  to  charge 
the  principal.  They  may  be  good  against  himself, 
but  against  himself  alone,  so  far  as  the  responsibilities 
of  office  are  concerned. 
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Slaughter  vs.  Barnes;  3  Mar.  412;  was  a  proceed-  Btjcxun 
ing  by  motion  against  the  sheriff,  for  failing  to  return  Thomwon. 

an  execution  in  the  time  required  by  law.    The  court 1— 

remarks,  there  was  no  express  proof,  that  Slaughter  Petition  for  a 
was  the  Sheriff  of  Hardin  county,  or  that  Helm  was  re-h«*rini« 
his  deputy,  unless  the  return  on  the  execution,  be  con- 
considered  as  such,  and  decides  that  "the  return  of  a 
person  as  deputy,  cannot,  in  a  suit  against  another,  as 
principal  be  admitted  to  be  evidence,  either  of  the  fact* 
that  the  latter  is  the  principal  sheriff,  or  that  the  former 
is  his  deputy."  The  same  dootrine  is  sanctioned  and 
confirmed  in  the  case  of  Poague  vs.  Culver,  5  Litt. 
132,  relative  to  a  receipt,  executed  by  one,  styling 
himself  deputy,  &c. 

Having  disposed  of  the  returns,  &c.  of  the  deputy* 
as  constituting  no  evidence,  conducing  to  make  out  the 
plaintiffs  case  to  that  point,  and  recurring,  to  the  re- 
cord we  find  in  the  bill  of  exceptions,  it  is  stated  that 
the  plaintiff  proved,  that  after  the  writ  of  fi^fa^  upon 
««aid  -judgment  in  favor  of  the  plaintiff,  was  ordered,  the 
said  Asa  Smith,  as  deputy  of  the  Sheriff  of  this  county, 
was  ordered  to  levy,  &c.  and  said  Smith  replied, 
&c.» 

To  prove  that  Smith  was  an  acting  deputy  for 
Thompson,  might  be  sufficient ;  but  to  prove,  that  some 
person  regarded  him  as  such,  cannot  be.  His  returns 
solemnly  entered  in  writing,  do  not  conduce  to  proof, 
Sufficient  to  charge  the  principal?  Can  his  replications 
or  sayings,  be  considered  as  more  imposing?  If  not* 
then  there  is  no  proof  in  the  cause,  that  Thompson  wa6 
sheriff,  or  that  Smith  was  his  dlputv ;  consequently,  the 
court  below,  did  right  to  instruct  the  jury  that,  if  they 
believed  the  whole  of  the  evidence,  they  should  find 
for  the  defendant*  *" 

The  court  Is  therefore  respectfully  solicited,  to  re- 
consider the  opinion  herein.  The  counsel  regret, 
that  they  had  not  heretofore  presented  the  point  now 
mainly  relied  upon;  as  it  imposes  upon  the  court  addi- 
tional labour,  when  the  burthens  thereof  are  already 
peculiarly  oppressive. 

The  court  overruled  the  petition. 
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EjfiCTHKAt. 
Case  58. 


April  16. 

Where  a  citi- 
zen of'ano- 
ther  state  it 
sued  in  a 
court  of  Ken- 
tucky, to  a- 
Vall  himself  of 
the  provision 
of  the  consti- 
tution of  the 
U.  States  and 
not  of  oon- 
gress  authori- 
zing the  re- 
moval of  suoh 
eaote  into  the 
federal  court, 
suoh  appli- 
cant most  be 
proved  to  be 
a  rift  sen  of 
another  state, 
and  the  appli- 
cation for  re- 
moval, must 
be  made  du- 
ring the  term 
at  which  such 
applicant  en- 
ters an  ap- 
pearanoe. 
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Eastin  vs.  Rucker. 

Appeal  from  the  Scott  Circuit;  Thomas  M.  Hickey,  Jadg£ 

Jurisdiction.     Constitution  of  the   United  Slates.    Jkiof 
Congress.     Ejectment.    Former  judgment. 

Judge  Ur dxrwood  delivered  the  opinion  of  the  Court. 

The  second  section,  of  the  third  article 
of  the  constitution  of  the  United  States,  confers  on 
the  federal  judiciary,  jurisdiction  over  controversies 
between  citizens  of  different  states.  The  twelfth  sec* 
tion,  of  the  act  of  congress,  approved,  September  24, 
1789,  directs  the  mode  of  removing  a  suit,  from  the 
state  to  the  federal  tribunals,  when  the  suit  has  bfeen 
brought  against  a  citizen  of  another  state,  by  a  eitiflen 
pf  the  state,  in  the  courts  of  which  the  suit  is  institu- 
ted. This  is  an  action  of  ejectment,  instituted  in  the 
Scott  circuit  court,  by  Rucker,a  citizen  of  Kentucky  $ 
as  lessor  of  the  plaintiff,  against  the  tenant  of  Eastin* 
a  citizen  of  the  state  of  Lousiana*  Eastin  entered  as 
a  defendant  to  the  suit  in  lieu  of  her  tenant,  and  at 
that  time  moved  Uv  virtue  of  the  act  of  congress 
to  remove  the  suit  to  the  federal  court,  for  the  Kenr 
tucky  district,  upon  petition  and  affidavit  filed.  The 
court  made  an  order  for  the  removal  of  the  suit  as  de- 
sired. The  federal  court  remanded  the  suit,  stating 
as  the  ground  for  so  doing,  that  they  had  no  jurisdic- 
tion of  the  cause.  Upon  the  return  of  the  suit,  to  the 
Scott  circuit  court;  Eastin  again  petitioned  the  court, 
to  remove  the  case  to  the  federal  court,  which  was  re- 
fused. This  refusal  to  send  the  cause  back  to  the  fed- 
eral court,  upon  the  second  application  and  proof,  con- 
stitutes the  first  error  complained  of.  Upon  the  first 
application  of  Eastin  to  remove  the  suit,  her  citizenship 
of  another  state,  was  not  established  by  the  proof;  or 
if  it  was,  the  record  of  the  Scott  circuit  court,  did  not 
shew  the  fact,  all  that  the  record  stated,  is,  that  she  be- 
ing a  nonresident,  &c,  the  cause  was  ordered  to  be  ne- 
mo ved,  to  the  federal  court;  The  expression  "non res- 
ident  of  Kentucky"  is  not  equivalent  to  citizenship 
Out  of  this  state,  in  another  state,  nor  is  it  incompatible 
with  the  idea  of  citizenship  here*  A  citizen  of  Ken- 
tucky, may  have  temporary  residence  out  of  the  state, 
and  if  that  be  the  case,  it  does  follow,  that  the  federal 
court  has  jurisdiction  of  his  controversies  with  a  resi- 
dent citizen  of  the  state    For  such  temporary  resi- 
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dence  will  not  divest  him  of  his  character,  or  his  rights  EA*rifr 
as  a  citizen  of  the  state.     We  are  of  opinion  therefore,  rUCkmu 

that  the  federal  court  was  righttn  remanding  the  cause, 

as  the  record,  when  presented  to  them,  did  not  present 
on  its  face,  such  a  case  as  is  provided  for,  by  the  consti- 
tution of  the  United  States,  and  act  of  congress.  When 
the  case  returned  to  the  Scott  cirtuit  court,  Eastin  then 
presented  herself,  by  making  proof,  that  she  was  a  cit- 
izen of  the  state  of  Louisiana,  that  the  subject  matter 
in  controversy,  exceeded  the  value  of  $500,  and  that 
Rucker,  was  a  citizen  of  the  state  of  Kentucky,  in 
such  an  attitude,  that  the  court  ought  to  have  removed 
the  suit,  to  the  federal  court,  unless  there  was  some 
sufficient  reason,  to  justify  the  refusal,  arising  from  the 
time  when  the  motion  was  made,  or  some  other  cause-. 
The  act  of  congress,  referred  to,  requires  the  defend- 
ant, who  is  a  citifcen  of  another  state,  and  who  desires 
a  removal  of  the  cause,  from  the  state  to  the  federal 
tribunal,  to  file  a  petition,  for  the  removal  of  the  cause 
at  the  time  of  entering  his  appearance  in  the  stale 
court,  and  in  relation  to  suits  pending,  in  the  courts  of 
Kentucky*  brought  against  a  citizen  of  another  state* 
the  application  must  be,  to  have  the  cause  remanded 
to  the  federal  court,  for  the  Kentucky  district,  next  to 
be  holden  therein*  after  entering  appearance.  This 
provision  of  die  act  of  congress*  is  wisely  designed  to 
produce  dispatch.  It  appears  from  the  record,  that 
Myra  Eastin  filed  a  petition  for  the  removal  of  the 
cause*  on  entering  her  appearance*  but  she  failed  to 
prove,  that  she  was  a  cititen  of  another  state,  and  for 
want  of  such  proof,  we  presume  the  federal  court  re- 
fused to  entertain  jurisdiction.  Shall  Eastin  have  an- 
other opportunity,  to  make  out  a  proper  case,  to  justify 
the  state  court,  in  removing  her  suit,  and  the  federal 
Court  in  entertaining  jurisdiction  of  itf  We  think  not. 
Such  a  privilege  could  not  be  granted  to  her,  without 
frustrating  the  design*  manifested  by  the  act  of  con- 
gress, which  prescribes  the  course  of  procedure  in  re- 
moving suits  from  the  state,  to  the  federal  tribunals* 
tt  was  her  fault,  or  that  of  her  agents  or  attorney,  that 
the  causes  for  removing  the  suit  were  not  properly  and 
legally  presented,  and  if  shecan  be  indulged  in  correc- 
ting these  errors  at  a  term  subsequent  to  that,  during 
Which  her  appearance  was  entered,  it  would  defeat 
Vol*  h  E? 
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Eastin 
vs. 

RUCKEB. 


I'o  a  recove- 
ry in  eject- 
ment, para- 
mount title  in 
the  pl'tff.  ami 
possession  in 
Ibo  deft,  at 
the  time  of 
service  of  the 
copy,  arc  re- 
quisite.   A 
record  of  a 
former  judg- 
ment, in  favor 
of  dePt.  vs 
lessor  of  pl'tff. 
no  bar  to 
plt'ffs.  recov- 


those  provisions  of  the  act  of  congress,  which  require  the 
cause  tobc  removed  to  the  federal  court,  next  to  be  hold- 
en,  after  the  defendant  enters  his  appearance  in  the 
state  court.    Besides,  if  more  than  one  application  is  to 
be  tolerated,  we  see  no  principle,  by  which  to  limit  the 
number.     And  if  we  were  now  to  sustain  the  excep- 
tion on  this  point,  and  direct  the  circuit  court,  to  make 
an  order  for  the   removal  of  the  suit  to  the  federal 
court,  that  tribunal  would  most  probably  decide  that 
it  possessed  no  jurisdiction  of  the  cause,  because  it 
was  not  brought  before   them  in  the  time  required, 
by  the  act  of  congress,  and  again   remand  it   to  the 
state  court.     In  our  opinion,  there  is  no  error  in  the 
refusal  of  the  court  to  remove  the  cause  to  the  federal 
court.      When  a  citizen  of  another  state,  shall   be 
sued,  in  the  courts  of  this  state,  by  one  of  its  citizens* 
and  shall,  at  the  time  of  entering  his  appearance,  pre- 
sent alf  the  facts,  which  are  required  by  the  constitu- 
tion of  the  United  States,  and  do  all  things  required 
by  the  act  of  congress,  to  entitle  him  to  a  removal  of 
the  cause  to  the  federal  court,  and  the  state  court  shall 
refuse  to  do  it,  then  a  different   question  may   arise 
from  that  now  before  us,  and  then  it  may  be  proper  for 
this  court  to  decide,  whether  the  jurisdiction  of  the  fed- 
eral tribunals,  in  suits  between  citizens   of  different 
states,  is  exclusive  or  concurrent  with  that  of  the  state 
courts.     We   will  not  anticipate  a  decision  on  that 
question;  but  will  reserve  it,  until  a  fit  occasion  pre- 
sents itself. 

Upon  the  trial  in  the  court  below,  the  appellant  of- 
fered in  evidence,  the  record  and  proceedings  in  an 
action  of  ejectment  in  the  federal  court  for  the  dis- 
trict of  Kentucky,  shewing  that  she,  as  lessor  of  the 
plaintiff,  had  recovered  of  the  appellee*  the  land  con- 
stituting the  subject  of  the  present  suit.  The  court 
rejected  the  evidence,  and  we  are  required  to  decide 
whether  the  court  did  right  in  rejecting  it.  By  a  stat- 
ute, approved,  January  12th,  1825,  it  is  provided  in 
a  certain  class  of  cases,  that  a  verdict  and  judgment  in 
favor  of  the  defendant  in  an  action  of  ejectment  shall 
be  a  complete  bar,  to  the  recovery  of  the  land  in  a  se- 
cond suit,  the  title  to  which  was  litigated  in  the  first 
suit.  But  the  provisions  of  this  act,  have  no  applica- 
tion to  such  a  case  as  this  is,  and  we  most  decide  the 
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question,  without  regard  to  the  statute.    In  an  nction  Ea™* 
of  ejectment,  title  in  the   lessor  of  the  ^plaintiff  and  rucksr. 
possession  in  the  defendant,  at  the  commencement  of 


the  suit,  are  the  two  things,  which  must  be  established,  ^»  JJJjJjf 
to  justify  a  recovery.  If  these  are  made  out  in  proof,  JJ-JJ^^,  a(j. 
the  plaintiff  ought  to  recover,  unless  the  defendant  versary  pot- 
can  shew  a  paramount  title,  in  himself  or  another,  or  ,e"io">  af . 
that  the  lessor  of  the  plaintiff,  has  lost  his  right  of  en-  ^entr" 
try  by  the  continuance  of  an  adverse  possession,  suffi- 
ciently long  to  bar  it.  It  does  not  appear  from  the 
record  offered  in  evidence,  that  Myra  Eastin,  wag  put 
in  possession  of  the  land,  by  the  execution  of  the  writ 
of  habere  facias.  The  verdict  and  judgment  in  her 
favor,  in  the  federal  court,  was  no  proof,  that  she  had 
a  paramount  title,  when  the  suit  was  instituted  by 
Rucker,  against  Morriss,  the  tenant  in  possession:  It 
is  no  proof  that  Rucker's  right  of  entry  was  tolled. 
We  cannot  therefore  perceive  how  it  could  legally  op- 
erate to  make  plain,  and  to  elucidate  the  points  involv- 
ed in  the  issue.  It  was  therefore  properly  excluded. 
The  only  remaining  question  for  decision,  relates  to 
the  refusal  of  the  court  to  give  certain  instructions  to 
the  jury,  asked  for  by  the  defendant.  These  instruc- 
tions, were  all  predicated  upon  the  supposition,  that 
the  evidence  proved  or  conduced  to  prove,  that  Myra 
Eastin,  by  her  tenants,  had  possession  of  the  land  in 
controversy,  before  Rucker  first  acquired  the  posses- 
sion, and  that  Rucker,  by  a  contract  with  Timothy 
Marker,  a  tenant  of  the  said  Eastin,  had  obtained  pos- 
session, and  that  he  was  estopped,  to  deny  Enstin's  title, 
in  consequence  thereof.  We  admit  the  doctrine,  that 
a  tenant  cannot  attorn  or  sell  his  interest  in  the  term 
unexpired,  and  thereby,  prejudice  the  title  of  his  land- 
lord. But  we  have  searched  the  record  in  vain,  to 
find  proof,  shewing  that  Marker,  waB  Eas tin's  tenant- 
On  the  contrary  it  appears,  that  Marker  came  into  pos- 
session, as  assignee  of  Amos  Mount,  the  lessee  of  George 
G.  Taylor,  who  sold  and  conveyed  the  land  to  Rucker. 
We  cannot  perceive  in  the  record,  the  shadow  of  title 
in  Myra  Eastin,  independent  of  the  verdict  and  judg- 
ment of  the  federal  court,  in  her  favor,  already  dispos- 
ed of.  Nor  do  we  discover  any  thing  in  the  record  con- 
necting her  with  the  possession  held  by  Mount  and  Mar- 
ker.    The  instructions  asked  for  and  refused,  were 
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Baccara-      therefore,  if  good  law,  mere   abstract  propositions, 
wo°"  *      which  the  court  were  not  bound  to  give.    Besides 
Orksbt.        Rucker  in  this  suit,  was  not  in  possession,  and  resistr 
■      ing  the  recovery  of  possession,  by  his  landlord.     Were 
that  his  attitude,  we  admit  be  ought  not  to  be  permit- 
ted to  deny  his  landlord's  title.    Rucker  is  out  of  pos- 
session, and  in  this  suit,  is  endeavoring  to  gain  it  upon 
his  own  title,  and  we  cannot  perceive,  if  it  were  admit- 
ted be  was  once  tenant  to  Myra  Eastin,  how  that  fact 
should  prevent  his  recovery.    There  is  nothing  in 
the  record  to  shew  the  termination  of  the  lease,  from 
Taylor  to  Mount.    For  ought  that  appears,  the  term 
may  have  expired  before  the  institution  of  the  present 
suit. 

The  judgment  of  the  circuit  court  is  affirmed    The 
appellee  must  recover  his  costs. 

Crittenden  and  CAina,  for  appellant;  Hoggin  and  Zfe- 
^pac,  for  appellee* 
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Breckenridge  s  heirs  vs.  Ormsby. 

Appeal  from  the  Jefferson  Ciroait ;  Hilary  PiRTrs,  JaJge. 

Jurisdiction*  Voii.  Voidable.  Non  compos  mentis* 
Subsequentpurcliaser.  Mortgage*  Decree.  Jurisdic- 
tion*   Parties. 

Jadge  RoBKaTtoH  delivered  the  opinion  of  the  Court. 

In  1800,  Walter  Beall  mortgaged  to 
Robert  Andrews  and  John  Pierce,  in  trust  for  Samuel 
Beall,  various  tracts  of  land,  town  lots,  &c.  In  April, 
1801,  he  mortgaged  the  same  property  to  John  Breck- 
inridge, to  secure  tbe  payment  of  £1000.  In  1802, 
be  mortgaged  it  again  to  John  Breckenridge,  as  secu- 
rity for  another  liability,  and  recognized  and  referred 
to  tbe  mortgage  of  1 801.  In  1 804,  he  sold  one  of  the 
mortgaged  lots  to  -Peter  B.  Ormsby,  and  made  him  a 
deed  for  it  John  Breckenridge  and  Walter  Beall, 
both  having  previously  died,  in  October,  1811,  the 
representatives  of  Breckenridge  brought  a  suit  in  chan- 
cery in  the  Fayette  circuit  court  against  N.  B.  Beall, 
the  administrator,  and  Samuel  Beall  the  devisee  of  the 
decedent,  W«  BeaU,  and  against  the  trustees,  Andrew* 
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and  Pierce,  praying  a  foreclosure  of  the  mortgage  of  Bmc»ii- 
1801.    In  the  progress  of  the  suit,  the  heirs  of  the  ^  H  M 
decedant,  Beall,  were  made  defendants.    The  admin-  Ornhy. 

istrator  acknowledged  service  of  the  subwzna^  and  it 

was  executed  on  S.  Beall  in  Fayette.  The  heirs  an- 
swered, and  there  was  a  publication  for  eight  weeks 
against  the  trustees. 

A  foreclosure  of  the  equity  of  redemption  and  sale 
of  as  much  of  the  mortgaged  property  as  might  be  ne- 
cessary, were  decreed  by  the  court;  and  among  other 
things,  the  lot  in  Bardstown,  in  the  possession  of  P.  B. 
Ofmsby,  was  sold  by  the  commissioner  appointed  by 
the  decree,  and  purchased  by  P.  B.  Ormsby  himself, 
for  $4030,  for  which  he  executed  bond,  with  the  said 
N.  B.  Beall  bis  security.  Having  failed  to  pay  the 
amount  of  the  bond,  when  due,  suit  was  brought  on  it, 
and  judgment  obtained  against  him  and  N.  B.  Beall, 
in  the  Jefferson  circuit  court.  The  property  of  P.  B. 
Ormsby  was  sold  by  execution,  to  satisfy  this  judgment, 
and  was  purchased  by  his  brother,  Stephen  Ormsby, 
on  a  credit,  and  who  executed  his  bond  therefor.  N. 
B.  Beall  had  filed  a  bill  of  review,  to  correct  the  de- 
cree, and  failed;  and  he  and  P.  B.  Ormsby  had  made 
a  motion,  in  the  same  court,  to  set  aside  the  sale  and 
quash  their  bond,  which  also  failed. 

This  suit  was  instituted  in  the  Jefferson  circuit  court,  Bill  filed  by 
by  P.  B.  Ormsby,  for  the  purpose  of  enjoining  the  pay-  oomplH.  and 
ment  of  his  bond,  hy  Stephen  Ormsby;  and  the  bill  *I™tjJdi6d 
relies  principally  on  these  grounds.    First  That  Wal-  0D. 
ter  Beall  was  in  a  state  of  lunacy  in  1801,  when  he  exe-. 
cuted  the  deed  of  mortgage  to  Breckenridge.    Second. 
That  the  decree  is  inoperative  and  void,  for  want  of 
jurisdiction  in  the  Fayette  court,  the  defendants  and 
all  the  mortgaged  property,  (as  alleged)  being  in  other 
counties,  and   for  want  of  proper  parties.    Third. 
That  P.  B.  Ormsby  did  not  Know  when  he  made  the 
purchase  of  the  lot;  that  he  could  prevent  the  sale,  or 
avoid  the  decree. 

The  circuit  court  of  Jefferson  granted  the  injane-  Deotoe  of  cir- 
tion,  and  by  its  final  decree,  made  it  perpetual.    And  oait  °°ort 
this  appeal  is  prosecuted  to  reverse  this  decree. 

The  main  questions  which  the  assignment  of  errors  The  questions 
presents  for  consideration,  are:  First.  Whether  (ad-  pressattd  far 
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Brbcksk-  nutting  the  alleged  lunacy)  the  deed  of  1801,  was  void 
R,DG^*  M,m*  or  voidable?  Second.  If  only  void,  whether  it  was  con* 
Ormsbv.        firmed  by  that  of  1 802,  when,  it  is  admitted,  that  Wal* 

. . —  ter  Beall  was  compos  mentis?  Third.  If  not  confirmed, 

consideration  wnetner  Ormsby,asa  subsequent  purchaser,  can  avoid 

it?  And,  Fourth.  Whether  the  Fayette  decree  can  be 

questioned,  in  this  suit? 

A  parallel  is  supposed  to  exist  between  the  civil  acts 
Parallel  be-  I  of  lunatics  and  infants.  This  is  the  well  established 
tween  the  le-1  doctrine  of  the  law,  as  evinced  by  a  series  of  decisions, 
uuenceTofthi  in  England  and  the  American  states.  It  is  not  neces- 
acta  of  infanta)  sary  to  inquire  into  the  reason  or  fitness  of  this  analo- 
and  lunatics ;  \ gy.  Its  judicial  sanctions  give  it  the  irresistable  force 
each  a^ikl  of  unquestionable  authority.  But  if  there  had  been 
Foid  or  voida-'no  decision  upon  it,  we  should  be  inclined  to  the  opin* 
ble.  ;  ion  that  the  contracts  of  lunatics  and  infants,  should 

I  be  identical  in  their  legal  effects;  and  that  such  acts  of 
(  an  infant  as  are  void,  should  be  void  if  done  by  a  luna- 
;  tic;  and  such  as  are  only  voidable  by  plea  of  infancy, 
j  should  be  but  voidable  by  reason  of  lunacy.     The 
i  only  exception  to  this  parallelism  is,  that  (according 
to  a  preponderance  of  authority,)  the  lunatic  cannot, 
himself,  like  the  infant,  plead  his  disability.     We  know 
of  no  other.     The  authorities  conclusively  show  that 
the  contracts  of  infants  and  lunatics,  are  alike  void  or 
voidable.     3  Bac.  Abr.  301;    I  L.  Ray,  313;  High- 
more,  113;  3  Mod.  308. 

Infants  and  lunatics  were  placed  on  the  same  footing 
of  entire  exemption  from  liability  for  any  contract,  by 
the  Roman  law;  Institutes  Lib.  3  tit.  20.  And  it  is 
admitted  by  all  the  counsel  in  the  argument  of  this 
case,  that  when  contracts  of  the  one  are  only  voidable, 
those  of  the  other  class  are  not  void. 

If  there  be  any  difference  between  the  effects  of  a 
The  deed  of  contract  by  an  infant  and  that  of  a  lunatic,  it  must  be 
lTOlBeaiaoedf  ta  the  disadvantage  of  tne  latter;  for  as  it  seems  to  be 
on  thePfooting  generally  admitted  that  a  lunatic  cannot  avoid  bis  acts, 
of  a  deed  by  by  plea  of  stultification,  there  might  be  some  difficulty 
an  infant  (if  such  be  the  law)  in  determining  that  any  of  them 
could  be  absolutely  void* 

However  this  may  be,  it  will  be  sufficient  for  the  de- 
cision of  the  first  point  in  this  case,  to  consider  the 
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deed  of  a  lunatic,  as  a  deed  by  an  infant;  and  this  we  Brecken- 
sbaJI  do,  because  t be  authorities  are  more  abundant  ridg^8h'*s 
and  more  satisfactory  on  the  voidness  or  voidability  of  Ormiby. 
deeds  by  infants,  than  of  those  by  lunatics.  ■ 

It  will  be  fair  then,  to  consider  the  deed  of  1801,  in 
this  case,  as  one  executed  by  an  infant,  and  if  in  so 
considering  it,  the  result  shall  be,  that  it  is  only  voida- 
ble, the  appellee  will  certainly  have  no  right  to  com- 
plain; because  it  could  not,  in  that  event,  be  more  than 
voidable  by  W.  Beall,  even  if  his  lunacy  had  been  in- 
dubitably established. 

It  is  somewhat  doubtful,  whether  Walter  Beall  was*  - 
in  the  proper  sense  of  the  term,  a  lunatic  in  1801. 

The  evidence  is  contradictory  and  unsatisfactory.  Tbe  deed  of 
It  is  numerically  on  the  side  of  incapacity.     But  when  a  lunatic  is 
carefully  scrutinized,  leaves  the  mind  in  serious  doubt  "^aE]**  bnjj 
and  perplexity.     If  this  were,  therefore,  the  only  point  cannot  be 
in  the  case,  we  should  scarcely  be  willing  to  decide  avoided  by 
against  the  conclusive  validity  of  the  deed.     But  wa-  ,ane  PartJ* 
ving  a  decision  of  this  fact,  and  admitting  the  lunacy, 
as  if  well  established,  is  the  deed  void  or  is  it  only 
voidable?  The  answer  must  be,  that  it  cannot  be  more 
than  voidable.     There  is  not  a  perfect  coincidence  in 
all  the  decisions  and  dicta  on  this  subject.     But  the 
force  of  the  argument  and  the  weight  of  the  authori- 
ties decisively  preponderate  against  the  assumption 
that  the  deed  is  void. 

The  common  law,  in  this  respect  more  liberal  and  Difference  be- 
more  advantageous  to  the  interests  of  infants,  than  the  tween  coin- 
civil  code,  enables  them  to  make  some  contracts  which  jn«>n.ww*  *»>tt 
they  cannot  avoid,  and  others  which  they  may  avoid  to'contracta 
or  not,  as  they  deem  most  expedient.     Very  few  of  by  infants, 
the  contracts  of  infants  are  void.    And  it  is  well  for 
them  that  such  is  the  law.     For  deplorable  indeed, 
would  be  their  condition,  if,  during  the  period  of  their 
minority,  which  is  fixed  by  arbitrary  law,  they  could 
make  no  contracts  for  their  own  benefit.     Their  legal 
disability  would  then  be  the  opposite  of  what  it  was 
intended  to  be.     It  would  be  a  handcuff  instead  of  a 
shield.     And  the  law  would  be  their  worst  enemy,  in- 
stead of  being,  as  it  professes  to  be,  their  guardian  and 
best  friend.    For  if  all  the  contracts  of  infants  be  void. 
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BRECKKif-  they  are  not  only  not  binding  on  them,  bat  create  no 
ridoi^s  h'm  obligation  on  those  with  whom  they  may  be  made;  and 
Oaifuir.  infants  would  be  thus  doomed  to  vassalage,  and  fre- 
quently  to  destitution  and  oppression* 

The  enlightened  benevolence  of  the  common  law* 
Prinloge  of  therefore,  enables  infants  to  make  valid  contracts  with 
voidtoVtbrir  a<*u'te»  an(*  to  secure  their  inexperience  and  imbeci- 
eontraet*.  lity  from  imposition,  allows  the  infants,  but  not  the  other 
parties,  the  persona]  privilege  of  avoiding  them,  if  they 
shall  consider  them  disadvantageous.  This  is  exactly 
as  it  should  be.  There  are  very  few  contracts  from 
which  the  adult  party  can  escape  under  cover  of  the 
disability  of  the  minor  party.  And  it  is  questionable 
whether  it  is  consistent  with  sound  policy  and  the  rea- 
son of  the  privilege  of  infancy,  that  there  should  be 
any.  But  those  whose  light  we  are  bound  to  follow, 
have,  for  ages,  admitted  that  there  may  be  a  class  of 
contracts  with  infants,  which  are  entirely  void,  and 
which,  therefore,  either  party  may  disregard.  And  al- 
though we  may  be  unable  to  perceive  the  wisdom  or 
justice  of  the  distinction,  it  has  become  the  law. 

A  contract  is  void  when  it  is  a  nullity,  obligatory  on 
T{?V a,e  M  i0  neither  party,  and  insusceptible  of  ratification;  when  either 
tracti°are  P****/  »  *ownrf,  or  it  may  be  confirmed,  it  is  only  voidable, 
void,  k  what  What  this  class  of  void  contracts  is,  has  not  been  yet 
voidable.  ascertained  with  satisfactory  precision.  There  are 
some  dicta  which  countenance  the  inference  that  all 
contracts  are  void,  unless  the  thing  contracted  about 
pass  by  a  delivery  of  it  This  doctrine  is  relied  on  by 
the  appellee.  Other  authorities  insist  that  all  parol 
contracts  which  are,  on  their  face,  prejudicial  to  the 
infant,  and  such  by  deed  as  do  not  take  effect  by  de- 
livery of  the  deed,  are  void ;  and  that  all  others  are 
merely  voidable,  excepting  those  for  necessaries,  w  hich, 
generally,  are  binding*  Of  the  two,  the  latter,  we 
consider  the  better  doctrine  of  the  law;  and  one  more 
accordant  with  reason  than  the  former.  The  only  ob- 
jection to  it,  is  that  it  may  be  too  comprehensive.  We 
doubt  whether  the  same  test  should  not  be  applied  to 
contracts  by  infants  for  personal  and  for  real  estate,  to 
those  which  are  parol,  and  those  which  are  by  deed. 
And  we  doubt  too,  whether  the  fact  that  a  deed  does 
or  does  not  take  effect,  to  pass  title  by  a  delivery  of  the 
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deed,  should  have  a  decisive  influence  On  the  question,  B»wwri-_ 
whether  it  be  void  or  voidable.  R,DO*  8  ™ 


▼•• 


The  distinction  between  the  delivery  of  the  deed  and  0ltM<By'  _  , 
that  of  the  land ,  seems  to  be  arbitrary,  and  to  have  ob-  a  genera) 
tained  the  apparent  force  of  authority,  either  by  the  principle, 


i  void 
r  infancy 

versity  in  the  decisions  on  this  point,  and  the  old  pre-  alone.  If  any 
valent  doctrine  seems  to  be  irrational  and  not  precisely  ""j  when  to 
defined,  we  do  not  know  that  we  should  recognize  it,  declare  it 
if  it  were  material  to  do  so  in  this  case..    We  incline  void,  would 
to  the  opinion  expressed  by  Lord  Mansfield,  that  Where  the  p"Ivii1egt. 
is  no  instance  where  the  other  party  to  a  deed  can  object  on  of  the  infant, 
account  of  infancy;"  and  consequently,  that  no  deed  and  Jje  for  hit 
of  an  infant  is  void,  for  infancy  only,  unless  one  might  Dcnefif' 
be  so,  which  would  be  embraced  by  the  following  clas- 
sification, suggested  by  the  same  jurist:  "If  a  new  case 
should  arise  where  it  would  be  more  beneficial  to  the 
infant  that  the  deed  should  be  considered  as  void,  if 
he  might  incur  a  forfeiture,  or  be  subject  to  damages 
or  a  breach  ,of  trust,  in  respect  of  a  third  person,  un- 
less it  was  deemed  void,  the  reason  of  the  privilege 
woulfi  warrant  an  exception,  in  such  case,  to  the  gene* 
ralrule."    If  cases  of  this  kind  can  occur  in  this  coun- 
try, in  which  it  will  be  advantageous  to  the  infants  to 
consider  the  contract  void,  it  would  be  consistent  with 
the  reason  of  the  privilege  accorded  to  infancy,  to  ren- 
der it  void.    But  such  cases  can  rarely,  if  ever  happen. 
And  it  is  doubtful  whether  it  would  not  be  better  for 
infants  that  none  of  their  contracts  should  be  avoided, 
by  any  other  persons  than  themselves,  and  consequent- 
ly whether  it  would  not  be  best  that  ail  their  contracts 
should  be  only  voidable.     Be  this  however,  as  it  may,  When  the 
we  are  very  well  satisfied  that  a  deed  which  passes  a  "&ht  paste* 
right  by  the  delivery  of  the  deed,  is  not  void;  and  what-  ^^JJJJf 
ever  else  the  authorities  may  intimate,  they  clearly  deed  not  void 
prove  this. 

The  leading  cases  which  tend  to  the  contrary  con*  Leading-  eases 
elusion,  are  those  of  Thompson  vs.  Leach,  3  Mod.  310,  t0  the  conlr*r 
and  Loyd  vs.  Gregory,  Cro.  Ch.  502.    The  dicta  to  rji 
the  same  effect,  in  some  elementary  treaties,  were  inad- 
vertently copied  from  these  cases.    Thcstf  authorities 
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oases  estab- 
lishing the 
principle. 


Bkecken^  w\\i  ^  found,  on  a  strict  eKamhmtion,  to  be  entitled  t* 
miD°*s!  **  **  but  l'tt'e  respect.  The  cases  turned  on  other  points* 
Ormsbv.        and  the  allusions  to  the  livery  of  seisin,  are  "obiter 

sayings."    And  the  word  "void"  is  used  synonymously 

with  Voidable" 

These  cases,  therefore,  furnish  very  little  weight  of 
authority.  Besides,  they  have  been  Overruled  by  the 
case  of  Zouch  vs.  Parsons,  S  Burrow,  1 805-6-7*8,  and 
by  many  other  cases. 

In  Zouch  vs.  Parsons,  a  deed  of  lease  and  release 
Xuthoritiet  &  (where  there  was  no  livery  of  seisin,  as  in  the  case  of 
a  feoffment,)  was  declared  not  to  be  void;  and  this, 
ever  since,  has  been  considered  a  leading  and  authors 
fative  decision.  In  his  opinfon,  Lord  Mansfield,  among 
other  things,  says  "there  is  no  difference  in  this  respectj 
(viz:  as  to  the  effect  on  infants)  between  a  feoffment  and 
deeds  which  convey  an  interest.  The  reason  is  the  same* 
The  delivery  of  the  deed  irtust  be  in  the  presence  of 
witnesses,  as  much'  as*  the  livery  of  seisin.  The  cere- 
mony is  as  solemn.  "That  the  witnesses  would  not 
attest  if  they  saw  him  an  infant,"  holds  equally  as  to 
both.  "The  distinction  between  the  deeds  of  femes 
coverts  and  infants,  is  important;  the  first  are  void,  the 
second  voidable."  Speaking  of  the  cases,  in  which  if 
bad  been  said  that  leases  without  reservation  of  rent 
and  surrenders,  are  void ;  he  says,  ".ts  to  the  first  there 
are  many  obiter  sayings,  but  there  is  no  sufficient  au- 
thority, to  outweigh  the  reasons  against  this  position. 
I  cannot  Jind  a  case  adjudged  singly  upon  the  ground." 
Then  refering  to  some  cases  cited  in  argument,  he  says, 
"the  lease  was  by  parol.  But  reason  soon  prevailed, 
and  it  has  long  been  settled,  that  an  infant  may  make 
a  lease  without  rent,  to  try  the  title,"  &c.  "What 
seems  decisive  is,  that  the  lessee  can,  in  no  case  avoid 
the  lease  on  account  of  the  infancy  of  the  lessor*;  which 
shows  it  fcot  to  be  void,  but  voidable  only.  Arid  it  is 
better  for  infants  that  they  should  have  an  election." 
And  as  to  the  case  of  a  surrender,  he  says,  "I  know  of 
no  judgment  upon  the  ground  that  such  a  surrender  is 
void.  Most  undoubtedly,  the  other  party  cannot  say 
so." 

"The  end  of  the  privilege  is  to  protest  infants.  To 
that  object,  therefore,  all  the  rules  and  exceptions  must 
be  directed*" 
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Other  authorities  arc  abundant*    LytHetori  says,  Baierar- 
*«ff  before  the  age  of  twenty-one,  any  deed  or  feoffment,  ""^ 
grant,  release,  confirmation,  obligation  or  other  writings  Ormibt. 

be  made  by  any  of  them,  all  serve  for  nothing  and  may 

he  avoided."*  lie  did  not  mean  that  they  are  all  void. 
He  places  them  all  on  the  same  ground,  and  declares 
that  they  "may  be  avoided ;"  clearly  showing  that  they 
are  only  voidable,  and  all  e<pialhj  so. 

"The  delivery  of  a  deed  cannot  be  void,  but  onlr 
voidable;"  Bro.  Abr.  title,  dum  fuit  infra  etatem." 
Hey  (an  infant.)  may  avoid  it  (that  is  a  deed)  zvlien  he 
mll\  2  Inst.  673.  Therefore  Coke  did  not  consider 
the  deed  void.  The  lease  of  an  infant  is  voidable 
only,  Cro.  Jas.  320;  Ral.  Abr.  731.  An  infant  cannot 
plead  non  est  factum  to  his  deed,  because  it  has  an  ope- 
ration from  its  delivery;  Cro.  Elis.  115;  1  L.  Ray. 
315;  17  John.  373;  2  Starkie,724.  "The  deed  of  an 
infant  is  not  void  but  only  voidable;  lb.  If  an  infant 
deliver  a  deed,  and  when  he  attains  legal  maturity,  de- 
Jiver  it  again,  the  second  delivery  is  void,  because  the 
first  is  good  until  avoided;  Perkins  Sect  154.  A  deed 
by  an  infant  conveys  a  seisin  and  passes  a  right  to  the 
grantee;  14  Massachusetts  Repts. 462.  AH  contracts 
under  seal  by  infants,  have  a  legal  force  until  avoi- 
ded; lb.  "All  such  gifts,  grants  or  deeds,  made  by  in- 
fants, which  do  not  take  effect  by  delivery  of  his  hand, 
are  void ;  but  all  gifts,  grants  or  deeds,  made  by  infants, 
by  matter,  in  deed  or  in  writing,  WHICH  DO  TAKE 
EFFECT  by  delivery  of  his  hand,  are  voidable  by  him- 
self, his  heirs,  and  by  those  who  have  his  estate:"  Per- 
kins Sect.  1 2.  This  shows  clearly  that  all  deeds  which 
take  effect,  or  pass  a  right,  by  delivery  of  the  deed  it- 
self, are  only  voidable.  It  is  susceptible  of  no  other 
construction.  And  this  construction  and  the  conclusive 
authority  of  the  extract,  are  recognized  by  Lord  Mans- 
field, and  by  this  court,  in  the  cases  of  Cannon  vs.  Als- 
burry;  1  Marsh.  76;  and  Philips  vs.  Green,  3  lb.  7. 

If  the  thing,  or  a  right  to  it,  pass  by  delivery  of  the  Since  the 
deed,  the  deed  is  not  void.    Since  the  statute  of  Henry  u"*^?  hcb. 
the  VIII,  called  the  statute  of  Uses,  there  are  many  8,andtheaot 
modes  of  conveyance  which  pass  the  title  as  effectu-  of  Kentucky 
ally  as  a  feoffment,  with  livery  actual  or  symbolical.  £  ^ati™* 
And  the  execution  and  delivery  of  which  deeds  are  au-     ' 
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BaaoKiif^  thenticated  in  a  manner  as  solemn  and  as  public  as 
EIDG? •!  *  "  feoffments  were  by  the  antiquated  ceremonial  of  livery 
Orws»?.        of  seisin.    And  even  before  that  statute,  deeds  of  co- 

? — -* veoant,  for  the  payment  of  money  or  the  performance 

wTdlSux-  °f  *pw  °^er  *#» were  a8  effectual  in  vesting  a  right 
coated  and  in  action,  as  t^ey  have  been  sln$£.  And  it  cannot  be 
delivered,       admitted  that  they  are  void  when  executed  by  infants. 

c^me|etetlea,  **u*  tbe*  8hou,d  aH  D?  void»  *f  ^e  delivery  which  ha* 
XtfJoffmentk.  been  required,  mean  a  manual  tradition  of  the  thing, 
livery  of  m-  the  right  to  which  is  transferred  by  the  deed  or  writing. 
tin'  In  this  country  there  is  no  livery  of  seisin.     A  deed 

when  delivered,  passes  the  whole  right,  including  the 
possession.  Kentucky  act  of  conveyancing  of  1797, 
Sec.  1 2f,  and  Green  vs.  Liter,  8  Cranch,  234.  A  deed 
in  this  country,  perfect?  the  title.  A  feoffment  did  not 
pass  the  right.  It  was  the  livery  wh|ch  transferred  it. 
A  deed,  when  delivered,  has  the  same '  effect  here  to 
pass  the  title,  that  a  feoffment  with  livery  had  in  feudal 
times.  Is  it  not  then  reasonable,  that  in  all  respects  it 
is  as  effectual,  as  the  feudal  conveyance,  by  feoffment 
with  livery.  If  it  is  as  effectual  on  all  others,  why  not 
equally  so  on  infants?  It  is  so.  No  reason  can  be  ima- 
gined, for  making  a  feoffment  more  valid  than  a  deed  of 
bargain  and  sale.  And  every  reason  for  rendering  a 
feoffment  by  an  infant  operative  until  avoided  byhiin- 
self  or  representatives,  applies  with  full  force  to  every 
other  deed.  Perkins  was  not  mistaken,  nor  were 
Mansfield  and  those  who  have  succeeded  him;  nor 
were  the  court  of  appeals,  of  this  state  and  of  other 
states,  mistaken  in  the  construction  given  by  them  to 
the  1 2th  section  of  Perkins* 

The  deed  of  an  infant  may  be  confirmed  without  an 
acknowledgement  or  delivery,  or  new  deed ;  Bac.  Abe 
title  infancy;  15  Massachusetts  Repts,  220;  11  John- 
son's Repts.  541-a-3;  14  lb.  124;  Bingham  on  infan- 
cy, 65.  It  cannot,  therefore,  be  void*  Blackstone 
say?,  "Idiots  and  persons  of  nonsane  memory,  infants 
and  persons  under  duress,  are  not  totally  disabled 
either  to  convey  or  purchase,  but  sub  modo  only;  for 
their  conveyances  and  purchases  are  voidable,  but  not 
actually  void ;"  thus  distinctly  placing  all  the  persons 
mentioned  on  the  same  ground,  and  declaring  that  none 
of  tbeir  deeds  are  void,  r  ' 
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The  deed  of  a  lunatic  or  person  of  non  sane  mind,  Brsckbv- 
is  only  voidable;  Beverley's  case  4  Co.  Rents-  123,  b.  ■"•«*■• 
2  Black.  Com.  290;  Newland,  16;  Sbepds.  Touch.  233.  Orm«by. 
^nd  all  the  cases  which  tend  to  the  doctrine  that  a  . 

lunatic  cannot  stultify  himself,  at  the  same  time  show,  toretTpaLoT 
in  advocating  that  position,  that  if  they  are  right,  the  by  the  deed 
deed  of  a  non  compos  cannot  be  void;  because  if  he  of  a  lunatic, 
cannot  avoid  it,  a  present  interest  passes  by  it,  and  it  {*\,nY*wM- 
ts  good  against  him.     If  a  lunatic  may  plead  his  dis^-  a^ieon  y  **  " 
bility,  still  it  is  clear  that  the  other  party  to  the  con- 
tract cannot  avoid  it  on  that  account,  and  therefore  it 
is  not  void.     And  there  is,  as  before  stated,  no  reason 
why  a  deed  by  a  person  of  non  sane  mind,  should  be 
jroid,  when  that  of  an  infant  would  be  only  voidable. 

As  to  infants,  we  feel  very  clear,  that  the  sound  and 
rational  doctrine  is  that  their  deeds  are  not  void;  un- 
less on  their  face  they  show  that  it  is  impossible  that 
they  can  be  beneficial  to  them ;  and  wc  are  not  well 
satisfied  that  even  then,  it  would  not  be  better  and 
more  consistent  with  principle  and  policy,  that  they 
should  be  only  voidable.  If  there  be  any  sensible  cri- 
terion for  determining  what  deeds  of  infants  are  void, 
we  are  inclined  to  the  opinion  that  it  is  not  the  "deliv- 
ery;" bat  the  semblance  or  possibility  of  benefit  to  the 
infant.  And  that  if  this  be  a  good  test  at  all,  it  should 
apply  to  all  cases  with  equal  effect,  whether  they  be 
contracts  in  writing  or  by  parol;  excepting  such  acts 
as  pass  or  create  rights  or  obligations,  by  record  (for 
these  can  only  be  avoided  during  infancy.)  Such  was 
the  opinion  of  Lord  Raymond,  ip  the  case  of  Holt  vs. 
Clarencieu,  and  seems  to  have  been  the  opinion  of  the 
learned  annotator  to  Fonblanque ;  and  one  reason  which 
(if  there  were  no  others,)  we  would  rely  on  in  con- 
firmation of  this  sentiment,  (that  no  deed  is  void  if  it 
may  be  for  the  infant's  benefit,)  may  be  seen  in  the  ac- 
knowledged fact  which  seems  not  to  be  doubted  by 
any,  that  all  wch  deeds  may  be  confirmed ;  which  could 
not  be  the  case  if  they  were  void;  iknam  quod  ab  initio 
non  valet j  in  tractu  temporis  non  convedescet" 

A  parol  lease  by  an  infant,  is  not  void ;  1  Modern.  25. 
Comyin,  on  the  authority  of  the  dictum  in  Thompson 
vs.  Leach,  and  of  Perkins,  Set.  13,  lays  it  down  that 
(he  bondj  of  an  infant  is  void.    By  looking  into  these 
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Br«wei»-  cafes,  it  will  be  found  that  the  word  vefd  only  means 
aiBG^t  h'bi  ttnot  WniiBg;»  or  in  othcr  worcfe^  Voidable."  in  the 
OtiM9Bt.        case  in  Croke  Elizabeth,  930,  it  is  evident  that  the  re- 

• porter  uses  the  word  "void"  in  the  same  sense  a* 

"voidable." 

Id  Thompson  V3.  Leach,  2  Salkield,  675,  the  court 

That  which     8aygf  «the  bond  of  an  infant  or  rum  compos  is  void)  be- 

grimed  \ byat-   cails9  *ke  ^azo  nus  appointed  iv>  act  to  be  done  to  avoid  them ;" 

sent,  when      thus  plainly  showing  by  the  rcasou  assigned)  that  such 

disability  re-  bonds  are  only  voidable,     And  so  it  is  of  all,  or  nearly 

"hfclfoannot  a"  *^c  cases  wh*ch  uge  the  word  void*  in  reference  to 

be  avioded  by  deeds  and  bonds  of  infants  and  persons  Hon  compos* 

the  adult  or    The  application  of  one  test  alone,  will  undeniably 

•**e  Pfj"00*    prove  it.     All  those  acts  may  be  rati6ed  or  confirmed 

m  to»  .        ajjcr  ^  ^mQ^ai  0f  the  disability,  without  any  new 

consideration;  and  in  all  of  them  the  adult  and  sane 

party  is  bound,  though  the  infant  and  lunatic  may 

avoid.     The  references  already  made,  clearly  show 

this;  in  addition  to  which,  the  following  are  cited:  "If 

an  infant  after  age,  promise  to  pay  a  bond  executed 

when  an  infant,  he  is  bound;"  2  Term  Reps.  776, 

rtThis  could  not  be  if  the  bond  bad  been  void;"  Cro, 

Eliz.  700. 

InCro  Eliz.  920,  it  is  said  that  a  penal  bond,  by  an 
infant  for  necessaries,  is  "void;"  but  thai  a  single  bond 
is  "valid."  It  is  obvious  that  the  court  mean  that  the 
penal  bond  is  voidable.  And  this  will  be  self  evident 
by  scrutinizing  the  case  as  stated  by  Coke.  It  shows 
that  a  single  bond  for  necessaries,  cannot  be  avoided, 
but  that  a  penal  bond  may  be ;  and  therefore,  Is  not 
binding  until  ratified  or  assented  to  after  the  infant  is 
twenty-one,  and  consequently  is  voidable.  Some  of 
these  cases  show  how  carelessly  the  word  void  has  been 
used.  A  security  given  by  an  infant  for  another,  is 
only  voidable;  2  Term  R.  766. 

A  lease  by  an  infant  without  reservation  of  rent,  is 
voidable  only,  and  he  cannot  plead  non  est  /actum ;  Noy, 
130;  2  Institutes,  483;  5  Co.  Rep.  119;  See  also, some 
of  the  foregoing  authorities  showing  that  the  adult 
party  is  bound* 

An  unequal  partition  is  only  voidable  Co.  Litt.  171. 
If  any  of  the  contracts  of  infants  shall  be  held  void. 
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I  be  such  only  as,  Dot  apparently,  but  neeewsd-  Bricmw 
ate  to  hw  prejudice;  13  Mass.  Rep.  240;  14  "•*■*■'■ 


it  atould  1 

nfy operate  u  ..«.  r— j — --, -  — r ,  --         Tfc 

Ik.  461.  Ormbbt. 

A  deed  erf  bargain  and  sale  by  an  infant,  is  not  void  — — * 
but  only  voidable;  6  Mass.  Rep.  78;  1  New  Hamp- 
shire Rep.  73. 

Without  amplifying  more,  it  Seems  to  the  court,  that  Cooclutiont 
it  is  authorized  to  deduce  from  the  cases  cited  and  the  *™  *{£ £•?" 
principle  involved  in  them  all,  when  analysed,  the  fol-  pietand  cases 
lowing  conclusions: 

First.  The  fact  of  title  passing  by  delivery  of  the 
deed,  or  of  the  thing  granted,  is  not  more  essential  in 
considering  whether  the  deed  of  an  infant  or  non  com* 
pea  be  void  or  voidable,  than  it  would  be  in  the  case  of 
an  adult  and  sane  person. 

Second.  Nor  is  the  aembfonce  of  benefit  material  as 
an  exclusive  criterion. 

Third.  If  "the  delivery"  be  a  proper  test,  it  is  the 
delivery  of  the  deed  and  not  of  the  thing  granted. 

Fourth.  But  the  rule  laid  down  by  Mansfield,  seems 
to  be  the  only  just,  rational  and  consistent  one;  that 
is,  that  none  of  the  contracts  of  infants  are  void,  ex- 
cept such  as  those,  in  which  it  would  be  better  for 
the  infant,  as  a  general  principle,  that  they  should  be 
void,  than  voidable. 

And,  Fifth.  No  contract  of  an  infant  or  non  compos 
is  void,  if  St  can  be  confirmed  or  is  binding  on  the  other 
party  to  it;  and  the  cases  cited  to'  prove  that  deeds 
and  bonds  of  infants,  &c.  are  void,  prove,  when  sate 
jected  to  this  test,  that  they  are  only  voidable. 

And  surely  the  doctrine  could  not  be  tolerated  in 
this  country,  that  all  deeds  by  infants  are  void,  and 
binding  neither  on  them  nor  the  other  parties  to  them.' 
But  such  must  be  the  consequence,  if  all  are  void  that 
do  not  pass  title  by  livery  of  seisin;  for  there  is  no 
livery  here.  And  if  the  delivery  of  the  thing  were 
necessary  in  the  case  of  a  deed,  it  would  be  equally  so 
in  other  contracts.  It  would  be  equally  preposterous 
to  decide  that  bonds  and  other  contracts  of  infants  are 
void,  uhless  they  exhibit  the  semblance  of  benefit  If 
any  such  contract  be  void,  it  is  only  such  as  cannot 
possibly  be  beneficial  to  the  minor  party. 
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Bricks*^  The  privilege  of  infancy,  being  personal,  the  tihei 
*ID° *•!  *'**  Pa|lty  *°  contracts  with  .infants,  are  and  should  be  bound; 
OaMsar.  It  is  enough  for  the  protection  and  security  of  the  in* 
*  fant,  that  when  he  acquires  legal  discretion,  he  may 

avoid  or  affirm  contracts,  made  when  an  infant  AntJ 
this  security  is  increased,  by  not  permitting  an  adult 
party  with  whom  an  infant  contracts,  to  treat  such  con- 
tract as  a  nullity.  Bind  the  other  party,  but  leave  the 
infant  free*  This  is  the  doctrine  of  the  books.  It  id 
the  dictate  of  reasofn,  and  is  the  only  maxim  that  ac- 
cords with  the  privilege  of  infancy.  There  may  be 
exceptions  as  stated  by  Mansfield. 

Btit  if  on  a  deed,  the  proper  test  be  ftie  delivery,  the' 
The  deed  from  foregoing  considerations  and  dilations  are  deemed  suf- 
w.  Beall,  to  ficient  to  prove  that  otf  that  hypothesis,  the  deed  in  this 
Mrtbead*7*  case  is  voidable  only ;  because  th*  Hght  passed  by  dfc- 
tadffed'votfe-  Hvery  of  the  deed,  not  of  the  land: 
lit,  not  void.         jf  the  p0ssibnity  of  benefit  be  the  proper  tc8t<  thefi 

the  deed  in  this  case,  can  be  no  more  than  voidable,  for 
it  wftt  evidently  beneficial.  And  if  neither  should  bfc 
the  test  as  we  should  say,  (in  the  absence  of  authority) 
of  course  the  deed  is  not  void. 

The  next  question  which  occurs,  is,  can  the  appellee 
(admitting  the  insanity,)  be  permitted  to  take  advan- 
tage of  it? 

Privies  in  blood  and  in  representation, may  avoid  th«J 
Privies  in  voidable  deeds  of  infants  and  lunatics.  All  the  au- 
^°°^?i j*  thorities,  without  any  contrariety,  ooncur  in  this; 
may  avoid""  But  whether  purchasers,  have  the  same  privilege,  has 
the  voidable  not  been  certainly  ascertained  by  the  same  unvaried 
/e^i^f/n"  uniformity  of  opinion.  Their  right  will  depend  on 
&n.  Privies"  wnat  *8  meant  °y  tne  authorities  which  decide,  that 
in  law  and  privies  in  estate  cannot  avoid.  The  words,  "are  void- 
estate  cannot  able  by  himself,  by  his  heirs,  and  by  those  who  have 
A  purchaser  ^is  estate,"  in  the  twelfth  section  of  Perkins  on  the 
is  snoh  a  pri-  effect  of  deeds  by  infants,  have  received  different  con- 
vy,  by  rtpre-  structions*.  Some  judges  have  supposed,  that  he 
JJJ2?^fWI,  meant  by  the  words,  "who  have  his  estate,"  those  who 
avoid  the1  *  bold  by  purchase,  in  contradistinction  to  heirs.  This 
deed  of  an  was  the  opinion  of  the  supreme  court  of  New  York,  in 
rletf^end^r  the  ca8e  of  Jacksdn  vs*  Burchin,  14  John.  127.  The' 
£hen  ro'ch*'  on'y  reason  assigned  by  the  court  for  this  construction, 
iti;  that  in  Zoirch  vs.  Parsons,  and  in  Shepherd's  Tou^h'- 
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Atone,  2^3;  the  twelfth  section  of  Perkins,  is   recog-  Bricmk- 
niied  as  sound  law-     But  Mansfield   and  Shepherd  **DQ**  H'M 
have  not  said,  that  the  phrase  "i&Ao  have  bis  estate,"  Ormsby. 
means  purchasers.     They  say  nothing  about  this* 


They  refer  to  Perkins,  to  prove  only*  that  a  deed,  pas-  {J^lSCby 
sing  by  deliver)',  is  only  voidable.     And  it  is  very  evi-  the  vendor, 
dent,  that  the  expressions  last  q doted  from  that  sec-  whit  heir, 
tion,  are  susceptible  of  other  constructions,  than  that 
given  by  the  court  of  New  York,  as  will  appear,  not 
only  by  an  analysis  of  the  whole  section;    but  thb 
authorities,  which  would   apparently  establish  ano- 
ther and  different  doctrine.     Therefore,  as  the  opin- 
ion in  14  Johnson,  seems  to  be   founded  on  a  miscon- 
ception of  Lord  Mansfield  and  Shepherd,  and  assigns 
hoother  reason  in  its  support,  than  they  had  said,  what 
they  never  did  say,  it  should  not  be  regarded  as  enti- 
tled to  much  influence  on  this  point     1  Fonblanquej 
50,51,  asserts,  that  neither  privies  in  estate,  nor  by 
tenure,  can  avoid  the  deeds  of  infants  or  lunatics,  ana 
he  is  supported  in  tbis  opinion,  by  4  Coke,  124;  8  lb. 
42,  b.  Whittcnham's  case;  Newland  19;  Jacob's  Law; 
Diet,  title  infancy.     Highmore,  114,  and  other  au- 
thorities.   Jacob,  after  quoting  the  expressions   from 
Perkins,  (those  who  have  his  estate)  says  "but  privies  in 
estate,  sucb  as  the  donor  of  an  estate  tail,  &c,  and  pri- 
vies in  law,  as  the  lord  by  escheat,  shall  not  avoid,  &c," 
and  Highmore  suggests,  that  the  right  to  avoid  the 
deeds  of  persons  non  compos,  is  founded  on  the  statute 
of  17  Ed.  2;  which  declares,  that  "after  the  death  of 
Such  idiot,  he  (meaning  purchaser)  shall  render  it  (the 
estate)  to  the  right  heirs  so  that,"  &x.    None  of  these 
tases,  use  the  word  purchaser.     But  in  exemplifying 
their  doctrine,  they  mention  as   privies  in  estate,  by, 
tenure  in  law,  only  remainder  men,  tenants,  lords  of 
escheat,  and  others  of  the  same  kind.     The  decision 
in  Johnson,  so  far  as  it  applies  to  a  purchaser  may  be 
reconciled;  with   these  apparently  opposing  authori- 
ties, and  Perkins  may  mean  purchasers,  in  the  language  |f  ^  wh|je 
fauoted.     We  think  he  does.     The   case  cited   from  an  infant,  de- 
johnson,  was  one  in  which  an  infant  who  had  made  a  ,i?^Ta^d 
deed  to  A,  after  he  came  to  the  age  of  twenty-one,  J^fi ^at- 
tonveyed  the  same  land  io  B,  and   the  question  was,  taint  bit 
whether  B.  could  take  advantage  of  the  infancy.     It  full  age,  he 
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BnBcnic-  was  decided,  that  he  could:  because,  in  the  language 
bidge'sh'iu  of  the  court>  perkin8,  in  the  twelfth  section,  laid  it 
OmmbV        down,  that  privies  in  estate  had  that  right.     Although 

the  court,  may  have  erred  in  this  construction  of  I  er- 

deli wi  a  tins,  and  thus  gave  a  reason  for  its  opinion,  which  was 
™V  taodto  too  comprehensive,  yet  we  concur  in  the  opinion,  that 
C,  C  may  a-  the  last  purchaser  might  avoid,  not  because  a  privy 
void  tbc  d*ed  in  e8tate  may  avoid;  but  because  a  privy  by  contract 
from  A  to  B.   erreppe8CI1tati©n  may,  and  such  is  a  purchaser. 

None  of  the  cases  in  which  if  has  been  held,  that 
privies  in  law,  and  in  estate,  cannot  avoid  the  voida- 
ble deeds  of  infants  and  lunatics,  have  mentioned,  or 
by  their  terms  include  a  subsequent  purchaser  from 
the  person  laboring  under  the  disability.  And  we 
are  of  the  opinion,  that  when  they  speak  of  privies, 
who  are  not  allowed  to  avoid,  they  do  not  mean  such 


the  differ-  purchasers;  but  such  persons  as  hold  by  privity  of  es- 
JririftT ?n«-n  *ate  alone.  Privies  in  estate,  strictly  mean,  those  only 
late,  and  pri-  between  whom,  there  are  certain  rights  and  relations 
vietty  con-  resulting  from  the  estate  held,  and  not  from  contract 
he^'portonal  between  them.  Such  a  privity  in  estate,  or  in  law 
repreienta-  exists  between  a  lessor  and  a  snb-tessce,  a  vendor  by 
tive,  or  pur-  <jeed  of  warranty ,'a'nd  a  remote  vendee  or  assignee,  the 
«a*Sdioft°or  *or(l  b?  escheat> aud  the  tcrrctenatti,  &c.  In  such  cases 
non  eampoty  there  is  no  right  or  obligation  between  these  parties, 
sabteqaentto  growing  out  of  any  contract  between  them.  All  their 
deV  may  We  ri8hts> as  between  themselves,  are  created  by  the  prir- 
mvoio*  the  ity  of  estate.  But  it  is  not  so  between  the  lessor,  and 
•ane,  after     his  lessee,  the   vendor  and   his  immediate   vendee. 

!u*  *!!? ^  of  The  rights  and  obligations  which  subsist  between  these 
the  idiot  or  &,        j  ■     A.°.  .        .       .      .      ,, 

lunette.  arc  produced  by  tneir  contract  principally. 

There  is  no  privity  of  estate,  between  a  lessee,  and 
assignee;  1  Salkield,  317.  It  is  only  where  an  inter- 
est in  the  same  estate,  without  any  contract  between 
the  parties,  (called  privies  in  estate)  constitutes  them 
privies,  that  they  can,  with  strict  propriety  and  precis- 
ion, be  denominated  privies  in  estate.  And  although. 
there  can  be  a  privity  of  estate  and  of  contract,  be- 
tween  the  same  parties,  the  authorities  which  main- 
tain, that  "privies  in  estate"  cannot  avoid  the  deeds  of 
infants,  tc,  must  mean  those  only,  whose  privity  is 
exclusively  that  of  estate.  Blackstonc,  in  the  2d  voL 
&f  his  Commentaries,  page  355»  sa\%  "privies  to  a  fine 
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«re  such,  as  are  any  way  related  to  the  parties  who  Brbcmk- 
levy  the  fine,  and  claim  under  them  by  any  right  0fWDG*8«HI1* 
blood  or  the  right  of  representation ;  such  as  are  the  Ormsbv. 
heirs  general,  of  the  eognisor,  the  issue  in  tail,  since  the  ■  ■  ■  ' 
statute  of  Henry  the  VIII ;  the  vendor,  the  devisee,  and 
all  others  who  must  make  title  by  the  persons  who  levied  the 
fine.  For  the  act  of  the  ancestor,  shall  bind  the  heir, 
and  the  act  of  the  principal,  his  substitute,  or  such  as 
claim  by  any  conveyance,  made  by  him  subsequent  la  the 
fine  levied.1*  The  same  doctrine  is  affirmed  in  Coke's 
Rep.  87.  And  Blackstone  says  in  the  6ame  book;  (2 
Comr's  291)  "clearly  the  next  heir,  or  other  person  in- 
terested, may  after  the  death  of  the  idiot,  or  non  compos, 
take  an  advantage  of  his  incapacity,  and  avoid  the 
grant."  He  means  by  "other  person  interested,"  tho 
personal  representative,  or  any  one  who  has  acquired  a 
right  to  the  estate  from  the  idiot,  or  non  compos,  by  conr 
tract,  after  the  deed  sought  to  be  avoided.  Of  this 
there  can  be  no  doubt.  "If  a  lessor  grants  his  reversion, 
the  grantee  and  lessee,  are  privies  in  estate ;  privies  in 
contract,  extend  only  to  the  persons  of  the  lessor  and 
lessee,  and  where  the  lessee  assigns  all  his  interest,  here 
the  lessor  and  lessee  remain  privy  in  contract,  but  not 
in  estate,  which  is  removed  by  assignment."  Jacob 
title  privies,  and  3  Co.  Rep.  23. 

It  is  evident  to  us,  from  these  extracts,  if  there  were 
no  other  reason  for  it,  that  when  the  cited  books  speak 
of  "privies  in  estate,"  they  do  not  mean  to  include  as 
privies,  the  vendor  and  his  immediate  vendee.  And 
these  authorities  also  shew,  that  a  purchaser  or  devi- 
see, holding  his  right  from  the  infant  or  non  compos, 
derived  after  the  attainment  of  legal  discretion,  or  res- 
toration to  sanity,  may  avoid  a  deed  made  for  the  same 
estate,  during  disability.  Without  these  authorities 
we  should  be  of  this  opinion ;  and  decide,  that  the 
cases  which  have  declared,  that  privies  in  estate  can- 
not avoid,  apply  only  to  those  between  whom  and  the 
infant  or  lunatic,  there  is  only  a  privity  of  estate,  and 
not  a  privity  of  contract.  There  is  no  reason,  why  a 
purchaser,  from  a  person  who  had  conveyed  the  same 
estate  previously,  and  when  an  infant,  shall  not  have 
as  much  right  to  avail  himself  of  the  disability,  as  the 
heir  or  executor  of  the  infant  has.     Indeed 'there  is 
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Baacuif^     plainly  much  reason  for  his  having  a  stronger  right.  Ms 
m,D*?i!  *'*"  ****  Pa^  ^  va'ue  °f  *he  estate^}  they  have  given  noth* 
paMiBT.        »og.  If  he  bad  not  bought  it, they  might  have  reclaimed 
■    it  from  the  purchaser  from  the  infant:  or  the  infant 
might  have  obtained  a  restitution  himself.   By  his  pur- 
chase after  the  removal  of  the  disability,  he  has  given 
the  value  of  the  estate  to  his  vendor  and  which  enures  to 
the  benefit  of  his  heirs  and  personal  representatives ;  as 
they  might  have  recovered  the  estate,  if  he  had  not 
bought  it,  and  have  virtually  done  so,  by  receiving  from 
him  its  value,  why  should  he  not  hold  it?  He  certainly 
has  as  good  a  right  to  it,  as  if  the  heir,  or  his  ancestor, 
had   expressly  avoided  the  deed  made  during  infancy, 
and  afterwards  sold   it  to  him.     Resides,  the  deed  to 
him,  conveys  all  the  right  that  the  vendor  had.   As  the 
vendor  had  a  right  to  avoid  the  former  deed,  certainly 
the  vendee  has  acquired  the  same  right     Why  should 
not  such  a  purchaser,  have  equal  rights  mth  a  second  mort- 
an  infant  can.  gaffe,  <zi*  assignee,  or  a   creditor?      Moreover,  the  last 
only  avoid      deed,  made  after  the  infant  was  21,  avoids  that  made 
of  recoil        during  infancy.      An  infant  must,  while  an  infant, 
pending  in-    avoid  an  act  done  in  a  court  of  record ;  but  an  act  "tn 
fancy; other-  jpau9"  can  only  be  avoided  effectually  after  he  is  2J; 
^'«iii't0a0ti  because,  w*len  he  becomes  2t,  he  may  confirm  it,al- 
though,  before,  he  may  have  attempted  to  avoid  it. 
Any  act  after  How  is  an  infant,  to  avoid  a  deed?    Certainly  after  he 

toff  oI'diMent-  attain*  iike  a8e  of  2,»  he  mav»  bv  anv  act*  «P*&Ssillg 
in*  from  a  his  asfept,  confirm;  and  of  course  an  act  done,  after 
deed,  deliver- 21,  of  as  much  solemnity  and  dignity  as  the  deed, 
Jane"'©?"1  eviDci°g  his  disaffirmance,  will  necessarily  have  the 
equaJ'jolem-  «ftct  °f  avoiding  it.  And  this  is  expressly  so  decided 
aity  with  the  in  the  case  cited  from  14  Johnson, 
deed,  annuls 

and  avoids  If  therefore  the  deed,  made  after  the  disability, 
the  deed.  ^  B^d\\  have  Deen  removed,  per  ?e,  avoids  one  made  to  an- 
other before  its  removal,  the  vendee  in. the  last  deed 
can  hold  the  estate  conveyed  to  him,  by  shewing  the 
fact,  that  when  the  first  was  made,  a  disability  existed, 
which  rendered  it  voidable;  and  for  which  it  has  been 
avoided  by  a  subsequent  deed  to  bim,  and  he  must 
therefore  hold  the  estate,  unless  the  other  can  shew  a 
confirmation  before  the  date  of  the  last  deed.  This 
alone,  is  decisive.  And  this  too  is  positively  asserted  by 
Blackstone?  \a  one  of  the  foregoing  extracts. 
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There  is  another  consideration  to  prove,  that  the  JJJJUJfJJ^ 
vendor  and  his  vendee,  are  not  considered  as  privies         ?i# 
in  estate,  in  the  sense  which  that  term  is  contended  by  Ormmjy. 
some,  to  have,  in  the  cases  which  affirm  that  privies  in  — i— * 
estate  cannot  avoid. 

Whenever  a  suit  is  brought,  on  the  mere  privity  of 
estate,  it  is  local.  And  it  has  never  been  intimated, 
that  a  suit  by  the  vendee  against  his  vendor,  is  local. 
It  is  undeniably  transitory.  It  is  a  suit  on  the  contract, 
and  not  on  the  privity  of  estate.  But  the  same  au- 
thorities show,  that  suits  by  privies  in  estate  are  local. 
Therefore,  the  conclusion  is  inevitable,  that  when  they 
say  that  privies  in  estate  cannot  avoid  the  deeds  of 
infants,  &c»,  they  mean  only  such  as  those  mentioned^ 
by  them,  to-wit:  the  lessee  and  grantee  of  the 
reversion,  the  donor  and  the  remainder  man,  &c,  &c, 
who  acquire  no  right  from  the  infant  or  non  compos^ 
do  not  represent  him  by  contract,  are  not  his  substi- 
tutes; but  hold  and  claim,  either  by  operation  of  law, 
or  by  the  gift  or  grant,  in  which  the  infant  or  non  com- 
pos, has  had  no  active  or  voluntary  agency. 

The  lord,  by  escheat,  does  not  claim  by  any  act  or 
Contract  of  the  deceased  holder.  He  does  not  derive 
title  from  him;  nor  does  the  remainder  man,  nor  the 
grantee  of  the  reversion,  hold  from  the  tenant  of  the 
particular  estate  or  the  lessee,  by  any  contract  with 
-  them,  or  in  consequence  of  any  act  done  by  them. 
Between  such  parties,  there  is  no  right  excepting  what 
results  from  mere  privity  of  estate,  or  of  law,  and 
therefore  some  arc  called  privies  in  law,  and  some 
privies  in  estate.  They  are  not  privies  in  contract  or 
in  representation,  as  the  purchaser  is.  And  we  have 
been  unable  to  find  any  case,  which  intimates  that  a 
subsequent  purchaser  may  not  take  advantage  of  the 
infancy  of  his  vendor,  and  by  pleading  the  disability^ 
avoid  the  estate,  conveyed  by  the  infant  to  another, 
when  the  vendor  laboured  under  a  disability,  which 
rendered  it  voidable. 

Hence,  we  conclude,  that  the  apparent  discrepan- 
cies, in  the  authorities  on  this  subject,  do  not  in  fact 
exist,  or  may  be  easily  reconciled.  And  therefore  con- 
cur in  the  opinion,  in  14  Johnson,  that  a  purchaser  may 
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Brk«mk-      avoid  the  deed   which  his  vendor  might  avoid;  and 

»id«ii)»  a'M  ||ja^  |y  conve?ing  to  him,  the  vendor  for  himself,  has 

Ormsbt.        avoided  it     This  opinion  in  Johnson,  is,  we  have  no 

>  >  ■  ■  doubt,  sound  law,  although  the  reason  for  one  branch 

of  it,  is  misconceived.     But  it  may  be  said,  that  luna* 

tics  cannot  stultify  themselves;  and  therefore, cannot, 

like  infants,  avoid  their  deeds;  and  consequently,  that 

purchasers  from  them,  cannot  avoid  them. 

This  is  specious,  but  no  more.  Whether  a  person 
non  compos,  may  or  may  not  plead  his  disability,  is,  in 
our  opinion,  yet  a  "questio  vexata;"  which,  without  any 
violation  of  our  judicial  duties,  we  might  decide  either 
way.  The  reason  and  equity  of  the  case,  are  on  one 
side;  the  weight  of  more  ancient  authority  on  the 
other.  But  the  hard  and  arbitrary  interdiction,  en- 
forced by  some  ancient  dicta,  and  acquiesced  in,  by 
some  more  modern  cases,  and  in  Kentucky  too,  has 
been  relaxed,  where  it  originated,  more  and  more,  as 
light  has  been  diffused ;  and  the  only  question  on  this 
point,  would  be,  whether  the  doctrine,  is  so  inflexibly 
settled  against  the  lunatic,  that  "nofera  volens"  wo 
shall  be  bound  to  recognize  it  as  the  fixed  law.  This 
we  shall  not  now  decide,  because  it  is  not  necessary  to 
do  so  in  this  case. 

Whether  a  non  compos,  can  avoid  his  own  deed  ov 

Dead  eiecut-  not,  his  heirs  and  representatives  may.    And  we  see 

vered  by  one,  no  rea8°n  ™hy  a  ^01ia  fi^e  purchaser  from  him,  may 

when  Won       not.    The  equity  and  reason  of  the  privilege,  apply 

compos*  may    to  a  purchaser,  as  well  as  an  heir.     Although   the  lu- 

^rebata?       na*ic  WR?  DQt  ^  Perm*tted  to  benefit  himself,  by  disr 

SoriajTucid    affirming  a  deed,  made   by  him,  under  mental  dis- 

interval,  tho'  ability,  his  subsequent  deed  to  a  purchaser,  after  a  re- 

vMdor  still     Covery  of  sanity,  indicates  his  dissatisfaction   with 

the  former  one;  and  although  it  may  not,  as  in  the  case 

of  infancy,  avoid  the  first  deed,  it  vests,  in  another,  as 

much  right  to  do  it,  as  the  heir  can  possess.     And  the 

authority  of  one  of  the  extracts  from  Blackstone. 

seems  decisive  on  this  point.     For  the  expressions 

"heir,  or  other  persons  interested"  can  mean  nothing 

else,  than  the  heir  or  other  person,  who  shall  have 

acquired  from  the  non  compos*  an  interest  in  the  estate 

conveyed. 
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We  are  therefore  of  opinion,  that  the  appellee  io  Bregskn- 
this  case,  as  purchaser,  has  the  same  right  to  plead  EI,>0"  H  m* 
the  lunacy  of  Walter  Beall,  as  the  heirs  of  Walter  Beall  Obmssv. 
would  have.  ___ 

But  can  such  a  plea,  be  availing  to  either  the  heirs  Tbenertgage 
or  purchaser?    It  cannot;  because  the  deed  to  Breck-  °|  wqJ*     ' 
enridge,  in  1802,  (when  it  is  admitted,  that  W.  Beall,  oitiogthatof 
was  not  disabled)  is  a  confirmation,  by  Beall,  of  that  I80i,indi- 
made  in  1801  ^and  Ormsby's  is  posterior  in  date,  tc~wit :  ca'ei  aM6?f» 
in  1804.     Any  ac/,  which  shews  assent,  especially  a  a°a  conSr ma- 
recognition    in  a  subsequent  deed,  which  (as  that  of  tion,  be  beta? 
1802  docs)  refers  to*  and  describes  the  voidable   one,  thenwne. 
in  a  manner  to  evince  an  acquiescence  in  it,  is  a  valid 
and  irrevocable  confirmation.    Bac.  Ab.  title  Infancy 
15  Mass.  Rept's.  220;  Gilb.  Ten.  75;  11  Johnson's 
Reports,   542;  Reaves's   Dom.  Rel.  240;  Philips   vs. 
Green,  Man.  of  C.  Appl's. 

BeaiPs  heirs  and  all  claiming  under  him,  by  pur-  Parlies  and 
chase,  since  1802,  are  estopped,  by  the  recital  in  the  5eed*a?S  erf- 
deed  of  1802,  from  pleading  his  lunacy  to  avoid  the  topped  by  re- 
previous  deed  of  1 80 1  •   The  mortgage  of  1 802  recites,  oiiah  in  web 
that,  that  of  1801,  is  given  for  the  same  property;  JjJ^  ^B: 
states  that  it  is  sufficient  for  the  payment  of  the  debts  purchaser, 
to  be  secured  by  each;  and  certainly  is  an  effectual  with  notice. 
waiver  of  ail  right  to  avoid  the  first.    Besides,  as  each 
deed  was  executed  to  Breckenridge*  whenever  the  es- 
tate is  sold,  at  his  instance  or  that  of  his  representa- 
tives, to  satisfy  the  first  mortgage,  all  title  passed  by 
the  deed  of  1802,  to  Breckenridge,  enures  to  the  pur- 
chaser under  the  decree.     For  Breckenridge  cannol 
sell  the  estate  to  pay  one  debt  and  still  hold  a  lien  on 
it  to  secure  others.    The  whole  title  is  sold;  and  title 
is  an  unit    The  alleged  lunacy  of  W.  Beall,  there- 
fore, in  1801,  cannot  benefit  Ormsby,  by  enabling  him 
to  avoid  the  deed  of  1801.     And  he  cannot  complain; 
because  he  had,  when  he  purchased  in  1804,  either 
actual  or  legal  notice  of  all  the  mortgages;  and  cer* 
tainly  had  notice  of  them,  when  he  purchased,  at  the 
commissioner's  sale,  the  same  property  the  second 
time. 

The  fact  that  the  appellants  were  willing,  when  the  Wiltingueti 
first  decree  was  rendered  directing  the  safe,  to  accept  at  •ftetime, 
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£ekcu*»}     Commonwealth's  paper,  cannot  benefit  Ormsby  •    They 

m,D°*i!  *  **  had  to  get  another  decree,  and  that  directed  the  sale 

O&mibt.        to  be  for  specie.    The  creditors  were  under  no  obli- 

r- r- ~  gation  to  take  bank  paper.    The  sale  is  good. 

te  rcceifo 

ooa'th*.  pa-        Nor  can  any  alleged  defect  in  the  proceedings  in  the 
art  dtf  feted  8U**  ^or  forec'os*°g  tne  mortgage,  benefit  Mr.  Ormsby. 
does  not  bind  Waiving  the  very  questionable  attitude  in  which  be 
afterward*,     presents  his  claim  for  relief,  after  an  unsuccessful  at- 
tempt to  avoid  his  purchase  under  the  decree,  in  the 
circuit  court,  pending  the  suit  in  chancery;  the  fact 
of  his  making  the  purchase  on  such  a  judicial  sale,  and 
the  additional  circumstance,  that  his  property,  after 
judgment  on  his  bond  for  the  price  bid  by  him,  has  been 
sold  to  satisfy  that  judgment;  nevertheless,  without 
any  of  these  objections  to  the  relief  sought  by  him, 
whilh  would  be  very  cogent,  the  decree  which  he 
seeks  to  avoid,  opposes  an  insuperable  barrier. 

(      If  the  court  had  jurisdiction,  and  such  parties  were 


The  defect, 
if  any,  in  the' 
proceeding! 
of  the  Fay- 
ette circuit 


before  it,  as  to  enable  it  to  decree  at  all,  no  delect  of 
parties  or  other  irregularity,  c^n  authorize  this  court 
or  any  other,  incidentally  to  call  the  decree  in  question, 
or  consider  it  in  any  other  light,  than  that  of  a  final 
court,  not  to  \  and  conclusive  decision  between  the  parties  to  itj  until 
fr  ttoc^T*  U  8haH  be  "^versed  by  the  appellate  court,  in  a  direct 
collaterally  proceeding  for  that  purpose.  Nothing  appear*  which 
and  incident-  can  show  want  of  jurisdiction  in  the  circuit  court  of 
*MJ-  Fayette. 

It  is  true,  if  none  of  the  defendants  resided  in  Fay- 
Tne  service  ette,  ad  the  mortgaged  property  was  elsewhere,  the 
*f  process, in  court  would  have  no  jurisdiction  of  the  case.  But 
tbe^acknow1-  unless  both  the  realty  and  the  persons  were  out  of  that 
lodgement  ef  county  and  fixed  in  some  other,  the  court  had  jurisdic- 
semce,snffi-  flon#  A  bill  to  foreclose  is  m  rem  and  in  personam* 
dence'or'resi-  And  either  the  thing  or  person  of  the  defendant  gives 
dence  to  gi?e  jurisdiction.  Now,  although  the  fact  may  be,  that  none 
^riikuun  °^  *c  defendants  resided  in  Fayette,  it  does  not  ne- 
foreolose,  as  cessarily  so  appear  in  the  record.  Process  is  execut- 
the  proceed-  ed  on  one  of  them  in  Fayette.  And  there  is  no  evi- 
inf  it,  **P**-  dence  in  the  case  which  would  authorize  this  court  Xa 
ai^rew.  decide  judicially,  that  Samuel  Beall,  o*n  whom  the 
sheriff  of  Fayette  served  a  subpama,  or  Norhorne  B. 
Beall,  who  acknowledged  service,  (and  both  of  whom 
answered.)  were  not  resident  in  Fayette.     The  an- 
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fiWefe  do  not  deny  the  jurisdiction  on  any  such  ground  j  *R*C™^ 
nop  could  the  plea  of  residence  be  mate  rial,  unless  the    1DG*<*,v*» 
Bealls  had  been  served  with  process  out  of  Fayette.      O&miby. 

There  were  certainly,  both  complainants  and  defen- 
dants enough  to  make  a  case  fit  for  adjudication;  and 
although  there  may  be  others  who  might,  and  perhaps 
ought  to  have  been  made  parties,  and  although,  for 
this  defect,  the  decree  might  possibly  be  liable  to  be 
reversed,  such  a  defect  is  not  sufficient  to  invalidate  it, 
in  the  collateral  and  indirect  mode  attempted. 

It  would  have  been  more  regular  to  have  jnade  the  Omitting  to 
trustees  for  Samuel  Beall,  defendants.    But  this  was  JDak*  they  g 
not  necessary.    Because:  First.  They  were  only  nomi-  BealMfePtB. 
nally  interested,  the  beneficial  interest  being  in  Beall'i  no  error, 
heirs;  who  were  defendants.     And,  Second.  The  time 
which  had  elapsed  from  the  date  of  the  trust  and  the 
tacit  admission  of  BealPs  heirs,  that  it  had  been  ful- 
filled, are  sufficient  to  authorize  the  presumption  that 
it  was  extinguished.    S.  BealPs  heirs  are,  at  all  events, 
estopped  now  to  set  up  any  claim  under  the  trust,  and 
of  course,  that  deed  cannot  render  the  right  of  Orms- 
by  more  insecure  than  it  would  be  without  it;  Bui.  ni. 
pr.  110;  3Bro*289;  3  Pr.  Wm.  287;  7.  Johns.  Repts. 
283;  3  lb.  38C;  12  lb.  242;  5  Johns.  Cha.  Repts.  552. 

It  would  also  have  been  more  regular,  to  have  made  Breckon. 
dreckenridge's  heirs  parties.     But  this  omission  cannot  noVbeineoar- 
render  the  decree  a  nullity.    The  mortgage  was  only  tiw,  does  not 
a  collateral  security;     Any  thing  that  assigns  or  extiri-  nullify  too 
guishes  the  debt,  transfers  or  discharges  the  mortgage  decree, 
deed;  2  Marsh.  109;   2  Burrow,  978;  11  Johnson's 
Repts.  534;  15  lb.  319. 

Where  a  mortgage  is  paid  off,  no  release  is  necessary 
to  reconvey  the  title  to  the  mortgagor;  18  Johnson,  7; 
and  it  would  seem  from  this  case,  that  it  is  not  essential 
that  the  payment  should  be  before  breach  of  the  con- 
dition. 

A  payment  of  the  mortgage  debt  extinguishes  the  The  payment 
mortgage,  at  law,  as  well  as  in  equity.    The  mortgage  of  a  mortgage 
is  but  a  chattel  interest.    The  right  to  the  money  ^^n^u 
passes  to  the  personal  representative  of  the  mortgagee,  ter,  forfeiture 
and  his  receipt  of  the  debt,  is  good  against  the  heir,  extioguiibei 
•The  wife  of  the  mortgagor  is  dowable,  and  the  wife  **>•*•*****<* 

Ybu  1.  H2 
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Brsckiii- 
bidoe's  h'r8 

vs. 
Ormsbt. 

the  title 
v«**u  id  mort- 
gagor, or  pur- 
chaser from 
mortgagor, 
Without  re- 
lease or  re- 
conveyance. 


of  the  mortgagee  i9  not,  even  after  forfeiture.  Tn4' 
estate  mortgaged  may  be  sold  to  pay  the  mortgagor'* 
debts,  but  not  for  the  debts  of  the  mortgagee.  The 
debt  cannot  be  seperated  from  the  mortgage.  The  mort- 
gagee, after  forfeiture,  may  maintain  an  ejectment 
against  the  mortgagor  to  recover  the  possession  of  the 
estate  mortgaged.  tJiat  he  may  have  the  benefit  of  the  pro- 
jits.  But  the  legal  title,  pro  forma,  is  vested  in  the 
mortgagee  after  forfeiture,  for  the  sole  purpose  of  secur- 
ing his  debt.  He  cannot  sell  or  assign  the  estate  with- 
out  parting  with  the  debt;  and  it  seems  to  result,  ne- 
cessarily, that  by  an  extinguishment  of  the  debt,  ipso 
facto,  the  perfect  legal  title  relapses  to  the  mortgagor* 
It  is  not  doubted  that  a  payment. of  the  debt,  before 
forfeiture,  extinguishes  the  mortgage  at  law*  But 
there  are  many  learned  judges  who  doubt  whether  a' 
payment  after  forfeiture,  will  have  the  same  effect. 
On  this  point  there  is  great  diversity  in  the  cases  re- 
ported, as  well  as  in  the  "auctoritas  prudentum"  But 
ever  since  the  days  of  Hardwick,  the  opinion  has 
grown  more  and  more  prevalent,  that  a  payment,  at 
any  time  before  the  title  has  been  passed  to  the  mort- 
gagee, by  a  decree  or  sale,  will  per  se  at  law,  as  it  will 
in  equity,  divest  the  mortgagee  of  all  title.  In  support 
of  the  foregoing  propositions,  sec  4  Johnson's  Repts. 
42-3;  2  Bur*  969;  Douglas,  630;  lb.  455;  6  Johnson, 
294;  7  lb.  278;  10  lb.  38J  ;  7  Massachusetts  Repts. 
139;  5  Johnson's  Cha.  Repts.  552-570-454;  Tullee, 
185-6;  Powell  on  mortgages,  683. 

A  stranger  cannot  set  up  the  title  of  a  mortgagee  as* 
an  outstanding  title;  6  Johnson,  290;  7  lb.  278;  10 
lb.  381.  A  conveyance  by  the  mortgagor,  with  cove- 
nant of  seisin,  before  foreclosure,  or  possession  taken 
by  the  mortgagee,  is  no  breach  of  the  covenant  in  hiff 
mortgage;  7  Johnson,  37G.  The  mortgagor  in  pos- 
session may  maintain  trespass  against  the  mortgagee 
for  an  entry  on  the  mortgaged  estate,  after  forfeiture; 
and  if  the  defendant  plead  liberum  tenementum*  the 
mortgagor  may  re|,ly  that  the  freehold  is  in  him;  Run- 
yian  vs.  Merserean,  1 1  Johnson,  534. 

The  foregoing  propositions,  which  are  affirmed  and 
undeniably  sustained  by  the  authorities  whirh  we  have 
£fted,  leave  us  no  just  ground  for  resisting  the  condu* 
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Hon  that  a  payment  of  &  mortgage  debt,  whether  be-  Biwto 
fore  or  after  forfeiture,  is  in  law,  as  well  as  in  equity,  *TDa=f*  H  M 
an  extinguishment  of  all  title  in  the  mortgagee  to  the  Ormsb*\ 
estate  mortgaged ;  and  that,  consequently,  no  recon- 
veyance in  either  case,  by  the  mortgagee  or  his  heirs, 
is  necessary  to  perfect  the  title  of  the  mortgagor,  or  of 
a  purchaser  under  a  decree  of  foreclosure  and  sale. 
Either  a  payment  or  a  saje  by  decree,  would  seem  suffi- 
cient*    If  we  are  mistaken  in  some  of  the  reasons  for 
this  opinion,  still  as  the  executor  of  the  mortgagee  has 
a  right  to  the  debt,  if  he  sue  in  chancery  and  obtain 
the  amount  of  it,  by  sale  of  the  property,  the  heir  is 
bound,  because  he  is  rep'frsented, "quoad  hoc"  by  the 
executor,  and  it  would,  therefore,  seem  that  the  title 
of  the  heir  passed. 

The  mortgagor  may  maintain  a  bill  against  the  mort- 
gagee or  his  heirs,  for  a  release  or  reconveyance,  after 
payment.  But  this  is  not  because  the  pa}  ment  is  not 
an  extinguishment,  but  only  because  the  fart  of  pay- 
ment may  not  be,  at  all  times  conveniently  susceptible 
of  proof  without  written  or  record  evidence.  Such  a 
bill  in  such  a  case,  is  filed  as  a  precautionary  measure. 
But  the  fact  of  payment  is  sufficient,  if  it  can  be  made 
to  appear,  without  a  reconveyance,  particularly  if  it 
be  manifested  by  a  decree  of  court. 

In  this  case,  the  final  decree  whtch  will  be  rendered, 
and  the  former  decree,  under  which  the  lot  was  sold, 
will  be  ample  and  indisputable  evidence  of  the  pay- 
ment of  the  mortgage  debt,  and  the  consequent  extin- 
guishment of  the  title  of  Breckenridge's  heirs.  The 
executors  of  John  Breckenridge  have  a  right  to  receive 
the  money.  The  heirs  not  only  assent  to  their  receiv- 
ing it,  but  in  this  suit  insist  on  it.  If,  therefore,  they 
could  have  any  legal  right  to  the  lot  after  the  payment, 
they  have  waived  it,  and  will  forever  be  estopped  by 
this  record,  from  asserting  it.  We  are,  therefore,  of 
opinion  that  Breckenridge's  heirs  were  not  necessary 
parties,  although  it  would  have  been  more  proper,  for 
the  prevention  of  future  contests  or  doubts,  to  have 
made  them  parties. 

But  if  we  shall  be  mistaken  in  this  opinion,  never- 
theless, the  decree  was  not  a  nullity,  and  cannot  be  dis- 
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vs. 
Ormsby. 


Dfeerea  and 
mandate. 


BaccMNr ^  regarded  by  the  court  in  this  case.  If  Ormsby's  titla 
*,J>°*g*  H  **  would  not  be  secure  without  a  conveyance  by  Breck- 
enridge'4  heirs,  still  the  sale  should  not  be  cancelledj 
unless  it  could  be  shown  that  he  could  not  procure  such 
a  conveyance.  He  would  only  have  bad  a  right  to  go 
ipto  chancery  to  obtain  a  release  by  the  heirs.  As, 
therefore,  in  this  suit,  in  which  they  are  parties,  they 
seem  to  waive  all  pretence  to  any  claim  to  the  mort- 
gaged property ;  and  as  a  reconveyance  may  be  decreed 
if  desired,  so  as  to  remove  the  most  fastidious  objection 
to  the  title  of  Ormsby,  no  ground  is  furnished  in  any 
aspect  of  the  case,  for  perpetuating  the  injunction.  If 
Ormsby  desire  a  release  by  the  heirs,  he  can  have  it, 
s^nd  then  there  could  bo  no  objection  to  enforcing  his 
contract  of  purchase. 

The  decree  of  the  circuit  court  is,  therefore,  revers- 
ed, $nd  the- cause  remanded  with  instructions  to  dis- 
solve the  injunction,  and  decree  a  release  by  Breck- 
enridge's  heirs,  if  Ormsby  ask  for  it.  But  as  he  did 
not  tile  his  bill  to  obtain  title,  nor  complained  in  it  that 
he  could  not  get  it,  and  as  he  has,  in  our  opinion,  all 
the  right  that  ever  vested  in  W.  Beall,  or  J.  Brecken- 
ridge,  and  as  good  an  one  as  Breckenridge's  heirs  can 
make  to  him,  he  must  pay  the  costs  in  this  and  in  the 
circuit  court. 

Wickliffe  and  Chinn,  for  appellants;  Hoggin  *nd 
Crittenden,  for  appellees. 

Messrs.  Haggin  and  Crittenden,  counsel  for  the  appellee, 
presented  to  the  court,  a  petition  for  a  re-hearing* 

The  object  of  this  petition  is  not  to  controvert  the 
general  doctrines  established  by  the  very  learned  and 
able  opinion  delivered  by  the  court  in  this  cause,  but 
to  suggest,  as  a  ground  for  further  consideration,  some 
matters  which,  amidst  the  variety  of  questions  present- 
ed by  the  record,  seem  to  have  escaped  the  attention 
of  the  court,  and  which  the  counsel  for  Ormsby  believe 
will  have  a  material  and  decisive  influence  in  the  issue 
pf  his  cause. 

Our  object  shall  be  rather  to  suggest  than  to  dis? 
cuss;  trusting  more  to  the  reflections  of  the  court; 
than  to  oqr  own  arguments. 


Petition  far  a 
re-htariog* 
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Ormsby,  as  a  subsequent  purchaser,  attempts  to  intj-  Bu™-} 
peach  and  invalidate  a  previous  mortgage,  executed  RlDG*£  H'M 
by  Beall  to  Breckenridge,  in  the  year  1801,  alleging  Ormsbt. 

the  insanity  of  Beall,  at  the  date  of  that  mortgage.  r~7 

Upon  this  aspect  of  the  cause,  the  court  has  decided,  f^j^f!?[ a 
that  the  deed  of  an  insane  person  is  not  void,  but  only 
voidable;  and  that  a  subsequent  purchaser,  standing  in 
the  attitude  of  Ormsby,  ha?  a  right  tp  impeach  and 
avoid  it  But  that,  in  this  case,  if  Beall  was  insane  at 
the  date  of  that  mortgage,  (a  question,  on  which  np 
opinion  is  given,)  yet,  that  it  is  confirmed  anc)  qoade 
unavoidable  by  the  recitals  of  it,  in  a  subsequent  deed 
pf  mortgage,  to  secure  other  debts,  made  by  Beall  to 
Breckenridge,  in  the  year  1802;  at  a  time,  when,  as 
the  court  say,  there  is  no  allegation  of  his  insanity. 
And  upon  this  part  of  the  case,  the  decision  of  this 
Court  has  been  made  to  turn  against  Ormsby,  upon  the 
supposed  confirmation  of  the  mortgage  of  1801,  by 
the  mortgage  of  1802.  If  the  facts  upon  which  this 
decision  is  predicated,  had  been  properly  alleged 
and  proved,  the  correctness  of  the  decision  would  pro- 
bably have  been  unquestionable.  But  it  is  respectfully 
suggested  and  insisted,  that  the  very  fact  upon  which 
the  decision  has  been  made  to  turn,  is  not  alleged  in  the 
pleadings  of  the  parties,  even  if  it  can  be  considered  as 
pfoved.  The  ground  relied  upon  by  Ormsby,  for  re- 
lief, in  this  particular,  is  the  insanity  of  Beall,  at  the 
date  of  the  mortgage  of  1 80 1 .  This  is  directly  alleged 
in  his  bill, and  is  directly  denied  by  the  answers  of  the 
defendants,  who  insist  that  he  was  sane  at  that  time. 
Thus,  then,  the  issue  is  fairly  and  distinctly  made  upon 
the  sanity  or  insanity  of  Beall,  at  the  date  of  that 
mortgage.  Upon  that  issue,  the  parties  have,  on  both 
fides,  prepared  themselves  with  testimony,  and  on  that 
issue,  the  parties  have  mutually  staked  the  cause. 
There  is  not  in  the  bill  of  Orm«by,  nor  in  the  answer 
of  the  defendants  to  it,  any  allegation  of  any  subsequent 
ratification  or  confirmation  of  the  mortgage  of  1 801 ;  nor 
is  there  in  those  answers,  the  slightest  allusion  to  the 
deed  of  1 802,  now  relied  on  as  amounting  to  such  a 
confirmation.  If  the  deed  of  1802,  or  any  other  act  of 
£eall,had  been  intended  to  be  urged,  and  relied  on  as 
<t  confirmation,  the  defendants  ought  to  have  explicitly 
alleged  a  confirmation,  and  thereby  afforded  to  Ormsby 
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Biisczfiir-  the  opportunity  of  investigating  and  repelling  such  a 
aiDGE^H'Rs  defence.  This  they  have  not  done,  but  turning  aside 
Ormsbt.  from  the  issue  taken  upon  the  insanity  of  Beall,  at  the 
— — —  date  of  the  mortgage  of  1801,  they  attempt,  for  the 

?e-htl°*  f°ra  ^rs* *ime  *n  ""■  court>  to  surPr*8e  Ormsby  by  a  new 
*'      and  different  defence,  of  which  they  had  given  no 
warning  in  their  answers, 

If  the  deed  of  1802,  had  been  alleged,  and  the  de- 
fendants in  their  pleadings,  had  insisted  upon  it,  as  a 
confirmation  of  the  former  mortgage,  this  court  cannot 
know,  or  anticipate,  but  that  its  effect  on  this  case, 
might  have  been  successfully  obviated,  and  the  deed 
itself,  shown  to  have  been  void  or  inoperative.  But 
admitting  the  deed  to  be  operative,  and  to  be  proof 
enough  of  a  confirmation  of  the  previous  mortgage, 
ought  not  the  defendants  to  have  alleged  a  subsequent 
confirmation  by  Beall,  in  order  to  render  that  proof 
admissible  or  availing? 

It  is  a  settled  maxim,  that  the  allegata  and  probata 
must  agree*  And  our  own  court  of  appeals  has  said, 
that  it  was  just  as  improper  to  permit  a  party  to  re* 
cover  upon  a  case  proved  but  not  alleged,  as  upon  a  case 
alleged  but  not  proved.  The  same  principle  applies 
to  defendants,  and  equally  requires  the  agreement  of 
their  allegata  and  probata,  to  sustain  a  defence.  It  is 
altogether  unnecessary  ttgive  illustrations  of  this  doc- 
trine, or  to  make  a  parade  of  authorities  in  support  of 
it  It  is  no  where  better  known  or  established,  than 
in  this  court  And  even  the  uniform  current  of  au- 
thorities, upon  which  it  rests,  will  not  more  certainly 
secure  for  it,  the  sanction  of  your  honors,  than  will 
its  own  intrinsic  propriety  and  justice. 

The  deed  of  1802,  no  otherwise  appears  in  this 
cause,  than  as  part  of  the  record  of  the  former  suit  in 
chancery,  brought  by  Breckenridge's  administrators,  in 
the  Fayette  circuit  court,  and  which  record  is  refer- 
red to  by  both  complainant  and  defendants  in  this  suit. 
But  by  neither,  is  there  any  reference  made  to  that 
deed,  for  any  purpose.  Nor  is  the  reference  to  the 
record  of  that  suit,  made  for  the  purpose  of  raising  or 
effecting  any  question  touching  a  ratification  or  confir- 
mation of  the  mortgage  of  1801.  It  is  referred  to  by 
Prmsby,  not  to  increase  its  effect  upon  him,  or  to  ac 
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quiesce  in,  or  submit  to  it,  but  to  show  the  correctness  Bbeomm-^ 
of  his  allegation,  that  the  decree   pronounced  in   it,  ridg*bb  H'E* 
was  a  mere  nullity,  by  reason  of  the  irregularity  of  Ormsbv. 
the  procedings  on  which  it  is  founded.     It  is  referred  — - — - — , 
to  by  the  defendants,  for  the  supposed  conclusive  effect  ^^fog*  * 
of  its   decree^  upon  some  of  the  matters  of  equity, 
alleged  by  Ormsby. 

But  it  is  considered  as  very  certain,  that  the  refer- 
ence which  is  made  to  that  record,  cannot  be  regarded 
as  equivalent  to  an  allegation  of  the  confirmation  of 
the  mortgage  of  1801.  By  no  magic  or  conjuration 
can  such  an  allegation  be  considered  as  implied  in 
such  a  reference ;.  and  if,  by  any  strained  construction, 
it  might,  the  court  would  not  allow  such  obscure  and 
occult  implications,  to  supply  the  place  of  those  plain 
and  direct  allegations,  by  which  parties  litigant  ought 
to  warn  each  other  of  their  several  matters  of  com- 
plaint and  defence- 

In  the  suit  in  Fayette,  no  question  was  made  about 
the  insanity  or  sanity  of  Beall;  about  the  validity  of 
the  mortgage  on  that  ground,  or  about  subsequent  ra* 
tification.  As  to  all  these  matters,  that  case  was  to- 
tally silent;  Ormsby  was  no  party  to  it;  Ormsby  then, 
cannot  be  affected  by  the  decree  or  evidence  in  that 
cause,  so  far  as  it  relates  to  the  issue  formed  in  this,  as 
to  the  insanity,  &c.  of  Beall.  Btft,  at  any  rate,  the 
record  referred  to,  can  only  operate  tis  evidence^  on  the 
Issue  alluded  to,  and  be  available  so  far,  and  so  far 
only,  as  there  are  allegations  for  it  to  agree  with.  And 
we  repeat,  that  there  is  no  allegation  by  the  defendants 
that  the  mortgage  of  1801,  was  ever  thereafter  ratified 
Ot  confirmed  by  Beall,  and  consequently  that  all.  evi- 
dence to  that  effect,  must  be  unavailing;  and  the  more 
especially  if  that  evidence  be  of  a  character  (a  deed, 
tor  instance,  as  it  is  here,)  which,  by  the  rules  of  plead- 
ing, in  law  and  equity,  ought  to  be  specially  alleged* 

If  this  view  be  correct,  and  the  counsel  of  Ormsby 
has  great  confidence  in  it,  it  must  exclude  all  conside- 
ration of  any  subsequent  confirmation  of  the  mortgage 
of  1801,  and  must  leave  the  validity  of  that  mortgage^ 
to  depend  and  be  decided  exclusively  upon  the  ground' 
of  the  sanity  or  insanity  of  Beall,  at  its  date.  And 
ftpon  that  question,  not  yet  decided  by  the  court,  the 
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Brscuk-  most  entire  confidence  is  felt,  that  your  honors  will  be 
kidgb^  h'm  of  opinion  that  the  insanity  of  Beall  is  firmly  estab* 
Ormibt.        lished ;  and  that  on  that  side,  there  is  a  decided  prepon- 

— — derance  in  the  number  of  witnesses,  and  in  the  weight 

f/.beariif '  a  and  intelligence  of  their  testimony ;  and  consequently, 
that  the  mortgage  ought  to  be  declared  void. 

If,  however,  there  should  be  dotfbt  that  Beall  wad 
utterly  incapable  of  rational  exercise,  at  the  date  of 
the  mortgage;  or  if  it  should  be  held,  still,  that  by 
some  technical  rule  the  latter  deed  must  enure  a  con- 
firmation, yet  because  of  the  extreme  imbecility  of  in- 
tellect, on  the  part  of  Beall,  and  the  unfairness  in  ob- 
taining the  mortgage,  by  Breckenridge,  the  deed  should 
be  canceled.    Breckenridge  had  no  just  or  plausible 

Sretext  for  demanding  this  mortgage.  On  the  first  of 
[arch,  1798,  Breckenridge  sold  to  Beall  and  Nicholas, 
his  interest  in  the  Slate  fafnace  and  the  contiguous 
lands,  without  responsibility  as  to  the  title.  Beall  was 
to  let  Breckenridge  have  a  tract  of  .1000  acres  on  Bear 
Grass,  and  600  acres  on  Drennons  Lick  creek,  purcha- 
sed from  Samuel  Beall.  Breckenridge  was  to  obtain 
the  title  fromSam'l.  iJealPs  representatives,  for  which, 
in  the  words  of  the  agreement,  "Walter  Beall  will  not 
be  answerable  in  any  manner  whatever,  except  that  he 
will  possess  Breckenridge  wiih  an  agreement  entered 
into  between  him  and  Samuel  Beall,  whereby  the  said 
breckenridge,  in  case  of  deficiency  of  title,  may  avail 
himself  of  all  advantages  by  said  agreement."  Breck- 
enridge afterwards  received  the  promised  writing  on 
Sam'l.  Beall,  gave  his  receipt  accordingly,  and  in  troth 
obtained  the  patent  in  his  own  name.  Walter  Beall 
then  had,  in  every  thing,  fulfilled  his  covenant  with 
Breckenridge,  and  stood  absolved  from  all  liability  to 
him.  Yet,  at  a  period  when  all  his  neighbors  and 
friends  look  upon  him  as  laboring  under  the  heaviest 
affliction,  the  utter  loss  of  reason,  and  noqe  could  fail 
to  observe  considerable  derangement,  this  mortgage 
was  obtained  to  secure  the  payment  of  £1000  in  land, 
the  mortgagee  executing  a  bond  for  the  conveyance  of 
the  600  acres  of  land  on  Drennons  Lick.  None  can 
doubt  of  the  consideration;  and  as  little  cause  remains 
to  question,  that  it  was  entirely  the  art  of  that  mort- 
gagee. How  did  it  happen  that  the  parties  met  af 
Bardstown?  that  this  transaction,  now  fairly  and  finally 
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"closed,  'should  again  be  opened;  that  Beall  should  Baxfctaii-* 
become  the  purchaser  of  the  si*  hundred  acres  of  land,  *IDG*j*  B  E8 
and  at  the  round  and  enormous  sum  of  £1000;  that  Ormsby. 
be  should  execute  a  mortgage  to  secure  the  price  be-  -"*-" — r~ 
fere  he  received  a  deed,  and  employ  a  lawyer;  at  the  f^eaHngT  a 
same  time,  by  bond,  as  a  mere  courtesy,  to  investigate 
the  title  to  this  newly  acquired  estate?  What  partici* 
pation  had  Walter  Beall  in  this  cobtract,  at  a  time 
when  he  did  not  associate  with,  or  recognize  a  friend, 
himself;  but  the  subject  of  their  sympathy?  When,  in 
the  language  of  some  of  the  witnesses,  he  was  inca- 
pable of  settling  the  account  with  his  butcher.  But 
the  right  of  Ormsby  to  impugn  this  deed  is  denied. 
Surely  this  is  without  authority.  He  was  the  innocent 
and  bona  fide  purchaser  and  improver  of  the  lot,  which 
would  be  incumbered  by  this  fradduleht  instrument. 
If  both  the  parties  to  the  deed  had  contemplated  a  dis- 
honest purpose,  the  cases  are  numerous  to  show  that 
such  a  purchaser  could  avoid  it  in  chancery.  And  with 
equal  propriety  may  redress  be  sought  against  the  ont\ 
whose  contrivance  would  prejudice.  The  opinion  de- 
livered shows,  that  at  law,  this  is  often  the  privilege  of 
privies.  In  chancery,  more  confidently  would  it  be 
expected.  .Were  it  an  absolute  deed,  fraud  would 
annul  it.  It  Is  but  a  mortgage,  a  charge  upon  the  es- 
tate, which  is  well  subject  to  subsequent  mortgage  or 
sale,  and  to  redeem  against  which,  is  eyery  days  prac- 
tice, upon  the  application  of  privies.  The  cognisance 
of  the  court  once  attaching,  its  scrutiny  must  not  stop. 

Touching  the  question,  whether  ibis  deed  of  mort- 
gage is  void,  or  voidable,  we  have  expressed  our  ap- 
prehensions, and  indeed  it  would  seem  presumptuous 
in  counsel,  to  hope  to  change  an  opinion  formed  upon 
deliberation,'  arid  investigation,  so  profound  as  the 
present.  Yet  they  would  be  permitted  to  suggest* 
that  they  have  long  looked  upon  the  conveyance  by 
livery  of  seisin,  accompanied  with  a  deed  of  feoffment, 
declarative  of  the  intent,  as  the  most  solemn  and  con- 
clusive act  in  law,  of  which  parties  to  a  contract,  were 
capable  in  the  country.  Therefore,  that  conveyance 
should  stand,  notwithstanding  most  disabilities,  until 
deliberately  avoided.  All  other  conveyances  by  in- 
fants, &c'.,  were  void,  and  such  they  think,  is  the  receif  - 

Voi.  h  12 


Digitized 


by  Google 


2M  J.  J.  MARSHALL'S  REPORT 

Brecken^  ed  opinion  of  the  profession  generally.  It  is  letf 
RiDOBjt  h'rs  pro(,aMj,  the  misfortune  of  the  counsel,  that  they  are? 
ORMtBr.        jet  unable  to  understand  the  rule  given  by  Perkias  on 

— 7; this  subject,  as  the  court  expounds  it.     That  author,  . 

^•ariiii^ a  certainly  intended  to  discriminate,,  between  deeds 
which  took  effect,  by  delivery  of  the  band,  and  those 
which  took  effect  by  the  delivery  of  the  deed.  The 
former  he  pronounces  voidable  only;  the  latter  void. 
The  deed  of  feoffment;  does  not  necessarily,  nor  did  it 
originally  contain  a  granting  clause.  Its  province  was 
to  perpetuate  evidence  of  the  intent  of  the  conveyance, 
the  title  passed  by  livery,  or  delivery  of  the  hand.  But 
the  deed  of  lease  and  release,  took  effect  from  the  de-1 
livery,  by  delivery  6f  the  deeds*  Therefore,  that  was 
once  the  most  ordinary  mode  of  conveyance.  But  un- 
der the  operation  of  our  statute,  the  deed  of  bargain 
and  sale  superseded  as  a  conveyance,  that  of  lease  and! 
release,  and  indeed  all  others*  Perkins  speaks  of  the 
common  law  rule.'  He  makes  a  distinction  between  a 
delivery  of  the  hand  and  of  the  deed\  that  he  says,  is  the 
test  by  which  the  effect  of  the  conveyance  is  to  be  de- 
termined. And  yet  the  opinion  says,  that  proves,  that 
all  deeds  which  take  effect  by  delivery  of  the  deed  are 
voidable  only.  If  Perkins  meant  deed  and  hand  as 
synonymous,  the  conclusion  of  the  court  is  right;  if  he 
did  not,  then  the  contrary  inference,  it  would  seem,; 
were  inevitable.  If  such  was  the  intention  of  Perkins, 
his  labor  for  all  practicable  purposes  was  vain.  For 
he  makes  a  distinction  without  a  difference  and  at  last 
leaves  us  without  a  rule.  And  in  this  condition  lord 
Mansfield  found  himself.  And  he  was  consequently 
reduced  to  the  necessity  of  adopting  another  rule,  to 
ascertain  what  acts  of  an  infant  were  void,  and  what 
only  voidable.  If  the  infants  contracts,  are  to  his 
benefit,  they  are  only  voidable,  if  they  are  to  his  preju- 
dice they  are  void.  And  here  full  scope  is  given  to  our 
benevolence.  But  we  are  without  a  guide.  Now  con- 
cerning the  handcuff  and  the  shield,  and  the  policy  of 
infants  to  trade  and  speculate,  binding  others,  them- 
selves free,  &c.  It  had  seemed  to  us,  that  the  law 
did  not  will,  or  expect,  that  infants  should  contract* 
because  they  were  supposed  to  lack  discretion.  Therew 
fore  their  contracts  are  generally  denounced.  They 
are  not  bound*    But  as  they  must  live,  and  receive  in- 
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atraction,  &c.,  and  that  they  may  labour  under  no  Catki,  *c. 
disadvantages  in  their  contracts,  on  those  subjects,  they  Wooljmudge 
are  at  liberty,  thus  far  to  bind  themselves.     So  far  as  ■ 
the  law  deemed  it,  to  comport  with  their  interest,  or  Petition  tot  a 
comfort,  they  were  placed  upon  an  equality  with  the  w*11**"11* 
adult.    But  where  it  is  deemed  inexpedient,  that  they 
should  act,  the  law  denounces;  mostly,   we  acknow- 
ledge, to  the  prejudice  of  the  adult,  but  to  suppress 
the  practice.     And  we  should  have  apprehended,  that 
any  facilities  or  encouragement  to  the  infant,  to  specu- 
late upon  the  means  of  others,  reserving  to  himself 
the  liberty  of  rendering  an  equivalent  at  bis  own  good 
pleasure,  upon  the  attainment  of  full  age,  comported 
neither  with  the  justice,  the  policy  or  the  morality  of 
our  institutions;  and  was  not  "as  it  should  be."     We 
have  never  investigated  the  question,  that  we  might 
negative    the  supposed  analogies,  between   lunacy, 
and  infancy  in  law;  although  we  are  very  conscious  of 
a  diversity  in  many  things.  We  had  confidently  relied, 
that  were  this  a  case  of  infancy,  the  mortgage  would 
be  held  void ;  and  now  tested  by  the  rule  given  by 
Mansfield,  we  would  say  that  a  mortgage  upon   his 
land,  even  to  secure  payment  for  necessaries  by  an 
infant,  is  void.   By  every  test,  the  infant  has  no  power 
to  mortgage  his  land*  / 

Petition  overruled. 


Coles  and  Locker  vs.  Wooldridge*       injubctio* 

Appeal  from  the  Christian  Circuit;  B.  Shackucfokd,  Judge,  B°m' 

Case  o0. 

Injunction*    Practice.    Pleading*    Bar.    Statute.        .  r|!  17 

Judge  Umderwood  delivered  the  opinion  of  the  Court.  Statement  of 

The  appellee  instituted  a  suit  against  the  cat*, 
the  appellants  on  an  injunction  bond.  A  demurrer 
was  filed  to  the  declaration;  the  plaintiff  confessed  the 
demurrer  and  amended  his  declaration.  The  record 
before  us  presents  three  pleas,  one  is  in  substance,  that 
the  injunction  was  not  dissolved  as  alleged  in  the  de- 
claration; and  one  other  in  substance  alledges,  that 
since  the  institution  of  the  action  upon  the  injunction 
bond,  another  injunction  had  been  granted,  enjoining 
the  collection  of  the  judgment  at  law;  which  last  in- 
junction was  still  pending,  in  full  force  and  undecided. 
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Cat**,  *c.     This  last  plea,  is  plead  as  a  bar  to  part  of  the  decfo? 
WooLbkiDGx  rati00  on'jS  to-wit:  to  that  breach  which  goes  for  the 

recovery  of  the  amount  of  the  judgment  at  law. 

Neither  of  these  pleas  are  noted,  as  filed  by  the  clerk, 
or  entered  on  the  order  book  as  filed.  That  which 
denies  a  dissolution  of  the  injunction,  commences  with 
this  language,  "and  for  further  plea  in  this  behalf,  the 
said  defendants  say,91  &c,  the  other  begins  in  these 
words,  "and  the  said  defendants,  by  their  attorney, 
come  and  defend  the  wrong  and  injury,"  &c  from 
which  it  may  be  inferred,  that  the  plea  denying  the 
dissolution  of  the  injunction,  was  intended  to  be  num- 
bered as  the  second  plea,  and  the  other  as  the  first, 
The  record  states  that  the  plaintiff  filed  a  demurrer 
to  the  first  plea  of  the  defendants,  which  was  sustained 
by  the  court.  The  record  then  states  that  the  defen- 
dants filed  the  plea  of  conditions  performed ;  on  which 
an  issue  was  made  up,  a  trial  bad,  and  verdict  and 
judgment  given  for  the  plaintiff. 

The  assignment  of  errors  complains,  1st.  That  the 
Assignment  of  court  erred  in  sustaining  the  plaintiff's  demurrer  to  the 
erron.  plea.  And,  2nd.  That  the  court  erred  in  giving  judg- 

ment for  the  plaintiff,  without,  in  any  wise,  disposing  ojf 
one  of  the*  defendant's  pleas. 

It  is  required  by  the  30th  section  of  the  act  to  rqgu- 

Requisition  of  late  proceedings  in  suits  at  law  and  in  chancery,  ap- 

the  30th  sec.   proved,  31st  of  January,  1810,  that  clerks  should  en* 

1810.6  u\he  dorse  on  every  plea,  the  time  when  it  was*  filed,  and  to 

clerk  fail  to    enter  on  the  order  book,  that  such  plea  is  filed ;  but  it 

note  a  plea     js  not  necessary  to  copy  it  on  the  order  book.     If  a 

the  licoH       c'er^  on"ts  to  perform  the  duty  thus  enjoined,  and  "the 

prove  such      record  evinces  that  other  acts  have  been  done,  in  the 

plea  to  have    progress  of  the  cause,  substantially  answering  the  same 

w  tte^ofrrt  PurP08e8j"  *his  court  can  regard  the  pleas  as  was  de- 

wiil  consider   cided  in  the  case  of  Miller  and  Dennis  vs.  Foley,  4 

it.  Bibb,  200.     The  record  states  that  a  demurrer  was 

filed  to  the  first  plea ;  this  was  such  an  act,  done  in  the 

progress  of  the  cause,  as  would  induce  us  to  regard 

the  first  plea,  if  we  could  ascertain  which  was  thej£rrt 

Slea,  although  it  has  not  been  numbered  or  noted  as 
led,  in  any  manner,  by  the  clerk. 

If  the  demurrer-  could  be  considered  as  applicable 
flea,  denying  to  the  plea,  denying  the  dissolution  of  the  injunction, 
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*s  alleged  in  the  declaration,  we  should  not  hesitate  to  Ca*es,  &o. 
reverse  the  decision  of  the  court  below,  in  sustaining  Woold&idge 

the  demurrer,  for  that  plea  is  unquestionably  good. . 

No  cause  of  action  could  accrue  on  the  injunction  bond,  **>*  ditsola- 
until  the    injunction  was  discharged  *  or  dissolved,  j^km"^^ 
That  fact  was  necessarily  averred,  to  show  a  cause  of  to  an  action 
action,  and  might  properly  haye  been  put  in  iBsue.  od  injunction 
But  there  is  nothing  in  the  record  which  can  induce  *£**  JJJjJJj^ 
us  to  apply  the  demurrer  to  that  plea;  on  the  contrary,  injunction 
the  language  of  the  plea  already  quoted,  and  the  man-  bad  boon  ob- 
ner  in  which  the  demurrer  ha*  been  set  out,  seem  to  joined,  »P 
connect  it  with  the  plea,  seting  forth  the  obtention  of   ar' 
the  second  injunction.    That  plea  is  not  a  valid  bar  to 
any  breach  assigned  in  the  declaration.    All  the  events 
had  taken  place  according  to  the  averments  in  the  de- 
claration, which,  under  the  stipulations  of  the  injunc- 
tion bond,  entitled  the  plaintiff  to  recover.    By  this 
plea  the  defendants  would,  in  effect,  amend  the  condi- 
tion of  their  bond,  withput  the  assent  of  the  plaintiff, 
and  make  the  payment  of.  the  money  depend,  not  upon 
the  dissolution  of  the  injunction  mentioned  in  the  bond, 
but  upon  the  dissolution  of  that  injunction  and  all 
others  which  might  be  at  any  time  obtained*     There  is  no 
principle  to  justify  us  in  giving  such  an  effect  to  the  in- 
junction bond.     The  plea  was,  therefore,  not  even  a 
partial  bar.    ft  is  hot  necessary  to  decide  what  reme- 
dy chancery  could  afford,  in  suspending  the  collection 
of  part  of  the  judgment,  which  may  be  rendered  in  a 
suit  upon  an  injunction  bond,  where  a  second  injunc- 
tion, staying  proceedings  on  the  judgment  at  law  has 
teen  obtained.    Regarding  the  plaintiff's  demurrer  as 
applicable  tothi*  plea, it  was,  therefore,  properly  sus- 
tained by  tne  coqrt. 

But  it  was  the  duty  of  the  defendants  to  have  their  H &P*P"  ftp- 
pleas  properly  endorsed  and  filed,  and  to  show  by  the  j^rd"  which 
record  that  the  court  has  inflicted  a  probable  or  cer-  hat  not  been 
tain  injury,  by  rejectingor  overruling  the  defences,  re-  »o  noted,  ae 
lied  on.     Where  this  is  not  done,  and  the  record,  when  JJjJj  "^ 
brought  up  to  this  court,  contains  a  copy  of  a  paper,  consideration 
purporting  to  be  a  plea  which  was  never  noticed  by  of  the  inferior 
the  court  below,  and  which  was  never  so  filed  or  en-  ^ort  ofa  - 
tered,a8to  require  the  notice  of  the  inferior  court,  we  ^ali  wif/not 
pannot  regard  it.    Sqct)  i$  the  attitude  of  the  plea  de-  regard  it 
nying  the  dissolution  of  the  injunction:    There  is  good  ^J  of  dclVi 
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pMfTH'f  ■'&•  reason  to  believe,  that  after  the  amendment  of  the  de> 

Mithkll's.    c'arat*OD»  fc^at  plea  was  intentional] j  abandoned;  for 

L  the  record  of-  the  Todd  circuit  court  shows,  that  the 

to  see  their     injunction   was   dissolved  as  averred.     There  is  no 

pleas  proper)/  error  'm  the  proceedings  of  the  inferior  court,  us  charg- 
entered  and         ,  .     ,,      -  r.        ,        e    ,  •         c        '  « 

filed.  ©d  in  the  first  and  second  assignments  of  error. 

The  trial  having  taken  place  on  the  plea  of  condi- 
tions performed,  the  case  of  Harrison  vs.  Park,  decided 
at  the  present  term,  furnishes  an  ample  response  to  all 
other  questions  presented  for  consideration,  and  shows 
that  there  is  no  error  in  the  record. 

The  judgment  of  the  circuit  court  is  affirmed  with 
costs  and  damages. 

Crittenden,  for  plaintiffs;  Denny,  for  defendant. 


scire  waci a9  Smith's  heirs  vs.  MitchdVs  heirs* 

Cue  61.  Appeal  from  the  Montgomery  Circuit ;  Silas  W.  Robbins,  Judge. 

Revivor*     Scire  facias*     Parties*     Restitution* 

April  18.         Judge  RobjertsoN  delivered  the  opinion  of  the  Court. 

Weathers  Smith  obtained  a  judgment 

Statement  of  in  ejectment,  in  1810,  against  Mitchell,  Craig  and 

the  ca«e.  others,  which  was  revived  in  1 8?0.  In  1 822  the  judg- 
ment of  revivor  was  reversed,  because,  as  the  whole, 
judgment,  as  well  for  costs  as  for  the  term,  was  revived, 
the  personal  representatives  ought  to  have  been,  but 
were  not  parties.  In  the  mean  time  the  heirs  of  Smith 
having  obtained  possession  by  a  habere  facias,  and  af- 
terwards by  another  scire  facias,  revived  the  judgment, 
the  heirs  of  Mitchell,  after  the  reversal  of  the  first 
judgment  of  revivor,  sued  out  a  scire  facias  for  resti- 
tution of  possession;  which,  after  a  full  trial  on  a  de- 
murrer and  several  pleas,  was  awarded  by  the  court. 
To  reverse  this  last  judgment,  Smith's  heirs  have 
brought  the  case  to  this  court 

It  is  certainly  very  unusual  to  attempt  a  restitution 
Scire  foetal,  of  possession  by  scire  facias*  The  usual  and  most  ap- 
fa*  rotation  propriate  mode  is  by  motion.  But  we  suppose  that 
correct*  tho*  **  rao<'e  0*  Presenting  the  question,  is  not  very  essen- 
unusuaiinode  tial,  if  it  be  such  as  will  enable  the  court  to  try  all  the 
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facts  necessary  to  a  correct  decision.  If  all  the  re*  Sfcm'sH'R* 
quisite  facts  are  of  record,  (a*  id  this  case,)  we  should  Mitchell's- 
Nicline  to  the  opinion  that  a  scire  facias  might  be  sus-  ' 

tained. 

But  the  process  should  have  been  conformable  to  w&?»  adopt- 
the  right  of  the  parties  as  exhibited  by  the  record.  jJj^JJJJJ 
And,  therefore,  all  the  persons  who  had  been  evicted  ^th  there- 
ought  to  have  been  plaintiffs.     Mitchell's  heirs  alone,  oord:  til  per- 
could  not  prosecute  a  scire  facias9  on  a  record  which  E^^^S?. 
shows  that  they  are  only  a  part  of  the  defendants  who  thoa)dhavt ' 
had  a  right  to  be  relieved,  by  the  judgment  demanded  been  pl'tift. 
by  them.     As  they  thought  proper  to  resort  to  a  scire 
facias,  they  should  have  been  required  to  proceed  ac- 
cording to  the  established  law  in  relation  to  such  a 
remedy.    And  no  principle  is  better  settled  than  that 
a  scire  facias  must  correspond  with  the  record. 

The  court  erred,  therefore,  in  sustaining  the  scire 
facias. 

It  also  erred  in  rendering  judgment  of  restitution,  ^3^/*"' 
after  Smith's  heirs  had  revived  the  judgment  in  eject-  judgment  fa 
tnent,  subsequently  to  the  reversal  of  the  first  judgment  ejectment, 
of  revivor.    It  is  true  that  it  is  alleged  that  the  jefre  {JJ^JJJ^ 
facias  which  was  issued  to  obtain  this  last  revival,  issu-  0°  firstreyi- 
ed  against  only  one  of  the  original  defendants,  and  won  error  to 
Roseberry,  who  was  asserted  to  be  the  tenant  of  Smith's  J**"1  J6^- 
heirs.     It  is  equally  true  that  neither  the  scire  facias  r^dant^  *" 
ftor  the  judgment  upon  it,  shows  that  the  term  had  not  piaintiAJhaT- 
expired.    But  these  objections  cannot  prevail  before  in*  ***■»«•* 
thte  court  now.     The  judgment  is  not  a  nullity  by  ^J^/^Jj 
reason  of  the  alleged  want  of  adversary  parties.    The  The  second  * 
evidence  tends  to  prove  that  Roseberry  was  not  the  iwiw  might 
tenant  of  the  Smith's  when   the  scire  facias  issued  ^tflnifwS 
against  him;  and  the  sheriff,  in  his  return  of  service  itiiobli^ato-r 
on  him,  states,  that  he  was  terre-tenant  of  Craig,  one  of  '7  opon  the 
the  original  defendants  in  the  action  Of  ejectment.  courta* 
So  far  then,  as  the  question  of  tenancy  was  concerned, 
the  court  had  a  right,  on  these  facts,  to  revive   the 
judgment  in  ejectment,  as  it  did,  in  favor  of  Smith's 
heirs. 

Restitution  of  possession  is  not  a  matter  of  course, 
after  the  reversal  of  a  judgment  under  which  it  had 
been  acquired.    But  whether  there  shall,  in  such  a- 
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HaVFTOH 

VI. 
DUO  LET. 

Restitution, 
after  reter- 
Mtl  of  judg- 
ment, not  a 
matter  of 
fight;  but  de- 
pendant upon 
the  found  dis- 
cretion of  the 
court. 


case,  be  restitution,  is  a  question  addressed  to  the 
sound  discretion  of  the  court,  on  all  the  circumstances* 
Restitution  should  be  awarded  unless  some  good  rea- 
son can  be  shown  to  the  contrary.  The  facts,  that  it 
was  conceded,  that  Smith's  heirs  held  the  superior  title, 
had  obtained  a  judgment  thereon,  were  accordingly 
ia  the  possession  of  the  land,  or  by  a  judgment  of  re- 
vivor, unreversed  and  in  full  force,  seeihed  entitled  to 
the  possession,  might  have  been  sufficient  to  justify  a 
refusal  of  an  order  for  restitution.  The  court  which 
rendered  the  last  judgment  of  revivor,  could  not  dis- 
regard or  resist  it,  however  erroneous  it  might  be.  If 
it  were  right  and  irreversable,  it  would  interpose  an 
insuperable  barrier  to  the  restitution.  It  must  be  con- 
sidered by  the  circuit  court  as  right,  until  reversed* 
Besides,  a  restitution  of  possession  to  Mitchell's  heirs, 
might  do  irreparable  injury  to  Smith's  heirs;  and  we 
tfee  enough  in  the  record  to  show  that  it  would.  A 
refusal  to  award  restitution,  could  not  materially  injure 
Mitchell's  heirs*  because  Smith's  heirs  were  entitled 
to  the  land,  and  had  been  kept  out  of  its  use  many 
years;  and  their  judgment  for  execution  was  reversed 
oaa  technical  ground,  which  does  not  affect  the  merits 
of  their  claim*  The  court  ought  not,  therefore,  to 
have  felt  itself  bound  to  grant  the  restitution.  A  lib- 
eral and  sound  discretion  might  well  have  refused  it* 
and  we  think  that  the  court  had  no  right  to  do  other- 
wise, than  refuse  it  in  this  case*  The' defect  of  par* 
ties,  and  the  unreversed  jodgoient  of  revivor  alone, 
should  have  been  conclusive. 

Wherefore,  the  judgment  of  the  circuit  court  is  re- 
versed. 

Hanson  and  Tdtboti9  for  appellants;  Crittenden,  for 
appellees* 


Chancery. 

Case  62. 


April  20. 

Statement  of 
the  caie. 


tfampton  vs.  Dudley. 

Error  to  the  Franklin  Circuit;  Hekry  Datidok,  Judge. 

Practice.      Chancery.      Damages.     Judgment.     Costs.1 

Dissolution  of  injunction.    Jurisdiction.    Fraud. 
Judge  Robertson,  delivered  the  opinion  of  the  Court. 

James  M'Crackkn,  being   entitled,  otf 
settlement,  to  $100  in  commonwealth's  paper,  from  tho 
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trustees  of  Frankfort,  for  sinking  a  well  for  the  use  bf  Ha»to* 
the  town,  Jeptha  Dudley,  the  treasurer  for  the  board,  Dudley, 
or  their  order,  executed  to  him  the  following  note, 


(vie:)  "Due  Mr.  James  M'Cracken,  one  hundred  dol-  P0*^'*  V** 
lart  out  of  the  town  funds,  &c.  it  being  in  part  of  cer-  toM'C"*0™1 
tificate  No.  71,  to  be  paid  according  $o  seniority*   . 
«J.  DUDLEY*  Treasurer." 

This  note  was  assigned  to  Hampton; 

H.  L.Mills,  who  assisted  M'Cracken  in  the  work  Mills's  bill  vt. 
on  the  well,  filed  his  bill  in  chancery,  against  him  and  M'Craokefc. 
Dudley,  charging;  that  he,  (Mills,)  was  entitled,  as 

Sartner  with  M'Cracken,  to  one  half  of  the  note,  that 
PCracken  Was  insolvent,  &c.  and  praying  an  injunc- 
tion to  restrain  Dudley  from  paying  M'Cracken. 

Before  either  M'Cracken  or  Dudley  answered,  the  orcjer  0f  ,cir: 
dourt}  on  the  motion  of  Mills,  made  an  order  directing  cult  court 
Dudley  to  pay  over  to  him  the  amount  enjoined,  which 
was  $67,  on  the  exe'cution,  by  Mills,  of  a  refunding 
bond. 

Afterwards,  Hampton,  as  assignee,  brought  an  ac-  Hampton  as- 
tion  of  covenant  on  the  note  against  Dudley,  and  by  sigoee,  &o. 
default,  on  a  writ  of  enquiry;  having  obtained  the  fol-  ■«••  w  cove- 
lowing  verdict,  (viz:)  -We  of  the  jury,  find  for  the  ^'".ndbw 
plaintiff,  the  debt  in  the  declaration  mentined,  and  one  jodement  ?*. 
cent  damages;"  the  co.rt  rendered  in  his  favor,  the  Dudley, 
following  judgment,  (viz:)  "That  the  plaintiff  recover 
df  the  said  defendant,  the  sum  of  one  hundred  dollars, 
the  debt  in  the  declaration  mentioned,  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  from  the  29th  of 
August,  1825,  until  paid,  and  the  damages  assessed  by 
the  jurors,  &c.  &c." 

Dudley  then  filed  his  answer  to  Mills9  Bill,  in  which  Dudley's  aii- 
he  set  forth,  that  the  contract  with  M'Cracken  and  the  ,wer*  a,|d 
trustees,  viras  for  commonwealth's  paper;   that  the  orbMbl11- 
order  on  him  was  dtawn  for  paper;  that  the  funds  of 
the  town  were  such  paper,  and  nothing  else,  and  so 
known  to  be  by  M'Cracken;  that  Hampton  refu&ed  to 
accept  commonwealth's  paper  in  discharge  of  his  judg- 
itoenti  that  in  consequence  of  the  order  of  court,  he 
had  paid  Mills  $12,    for  which  he  exhibited  Mills7 
receipt,  and  for  which  he  prayed  credit.    He  also 
prayed  for  an  injunction  against  the  judgment^  ahd 
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HistToA       for  final  and  general  relief,  and  made  Hampton  aoi 
Dudlk*.        M'Cracken  defendants  to  his  answer,  in  the  nature  of 

„, 1_„  a  c  rofls  bill.    The  inj  unction  bei  ng  granted,  M'Cracken 

and  Hampton  answered  the  cross  bill,  and  required 
proof  of  all  its  material  allegations.  Bat  every  alle- 
gation of  Dudley  is  abundantly  proved,-  except  the 
payment  of  the  $12,  of  which  there  is  no  evidence, 
except  a  paper  purporting  to  be  Mills'  receipt  for  it. 
Mills9  bill  abated  by  his  death,  and  all  its  equity  had 
been  denied  and  seemed  to  be  abandoned. 

The  court  perpetuated  Dudley's  injunction  for  the 
decree  of  the  $i£,but  dissolved  it  for  the  remainder,  without  dama- 
ges, and  decreed  in  his  favor  against  Hampton,  his 
costs. 

The  decree  for  costs  would  have  been  right,  if  it 
Perpetualm*  ^ad  ^en  pr0per  to  perpetuate  the  injunction  for  the 
to  fls%£,  $12-  But  in  allowing  this  credit,  the  court  erred. 
Hampton  be-  As  Hampton  was  no  party  to  the  suit,  when  the  order 
jD*  no  Pjrty  was  made,  no  payment  by  Dudley  under  the  order 

code?  which  couId  affect  bis  "6bt  to  the  wbo,e  amount  of  tbe  Dole' 
it  wai  paid.  Dudley's  only  remedy  for  the  $12,  was  against  Mills 
on  his  bond,  which  he  might  have  enforced  in  the 
suit  in  chancery,  or  might  yet  put  in  suit  at  law.  The 
otfder  was  a  very  extraordinary  one.  But  if  it  were 
allowable  for  the  court  to  make  it,  Hampton  cannot 
be  in  the  slightest  degree,  prejudiced  by  it*  If  there 
had  been  sufficient  evidence  of  the  payment  of  the 
$12,  the  court  erred  in  allowing  the  credit  for  it 

There  is  no  doubt  that  Hampton  was  entitled  to  na 

com yieteV<Je?  rtore  tban  tbe  va,ue  of  $ l  °° io  commonwealth's  paper* 
fence  at  law,  But  can  Dudley  now  be  relieved  in  Chancery!    We 
and  neglect-'  think  not.     He  had  all  the  means  of  relief,  full  and 
ing  to  avail     complete  in  the  action  of  covenant  against  him.     By 
cannot  apply  Prov>nS  tbat  *be   toWn  funds  Were  commonwealth's 
to  the  chan-   paper,   and   proving   the   value  of  the    paper,    he 
cellor  for  re-  WOuld  have  been  entitled  to  a  correspondent  reducy 
8beV«atufac!  tion  in  the  a*nc-unt  of  the  verdict  and  judgment     The 
torr  excuse     note  cannot,  by  any  reasonable  construction,  be  made 
for  not  de-      to  mean  any  more  than  that  Dudley  is  to  pay  to 
fending  at      M'Cracken,  $100  in  such  funds  as  belong  to  the  trus- 
tees.    If  these  funds  were  specie,  the  $100  is  specie; 
if  they  were  commonwealth's  paper,  the  $100  was 
paper,  as  much  Sis  if  the  note  had  been  drawn  expressly 
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for  such  paper*    Having  ample  defence  at  law  there-  Lillaad 
fore,  Dudley  cannot  ask  relief  of  the  chancellor,  unless  FlEL^'' 

he  had  shewn  some  good  reason  for  not  making  his  de- ! 

fence  at  law.  This  he  has  not  attempted  to  do.  It  was 
therefore  right  to  dissolve  his  injunction)  so  far  as  this 
ground  of  equity  was  concerned.  ? 

It  would  be  hard  that  Dudley  should  pay  the  nom- 'Erroneous  - 
inal  amount  in  specie.    But  he  ought  to  have  made  ^d|  afnnre^ 
the  proper  defence  at  law.    The  judgment  cannot  be  verted,  oblig-, 
resisted,  as  long  as  it  shall  remain  unreversed.    Whe-  atOTJ  and  not 
ther  it  could  be  reversed  or  not,  it  would  be  prema-  {^uSS? fer 
ture  and  improper  now  to  decide,  or  even  intimate,  fraud  in  its 
But  it  cannot  be  controlled  or  modified  by  a  suit  in  obtentieu. 
chancery,  without  proof  of  fraud,  in  obtaining  it.    If 
it  be  correct  and  irreversible,  Dudley  has  now  no  rem- 
edy left  for  his  extrication  from  its. legal  effects.    If  it 
be  erroneous,  its  reversal,  by  writ  of  error  to  this 
court,  is  the  only  mode  for  avoiding  or  postponing  its 
operation. 

The  court,  therefore,  erred  in  decreeing  to  Dudley,  Upon  distolo- 
eosts;  and  as  Dudley  had  no  right  to  go  into  chancery,  tjon  of  injunc* 
the  court  ought  to  have  decreed  damages  on  the  dis-  jjJJJJjj  e 
solution  of  the  injunction.  Jottt  and 

.  Wherefore,  the  decree  is  reversed  and  the  cause  d*™**8* 
remanded,  with  instructions  to  enter  a  decree,  corres- 
ponding with  this  opinion. 

Triplet^  for  plaintiff;  Hoggin,  for  defendant. 


iMard  vs.  Field.  »***' 

Error  to  the  Anderton  Circuit;  Thomas  M.  Hickxt,  Judge.      Caie  63. 
Usury*    Pleading.     Statute. 

Judge  RoSertsow,  deKTered  the  opinion  of  the  Court. 

To  tin  action  of  debt  brought  in  the  JpnI  *• 
Anderson  circuit  court,  by  Fields  vs.  Mark  Lillard,  on  8tatute«  of* 
a  note  executed  by  him  and  Thomas  Lillard,  in  1825,  1798  &  1819, 
for  $908  13  cents,  (Thomas  Lillard  being  dead,)  the  atainrt  usury, 
defendant  filed  two  pleas;  the  first  was  intended  to  ^fo^. 
relieve  him  to  the  amount  of  an  alleged  excess  of  ir>-snej. 
terest,  under  the  aet  of  1819*,  against  usury ;  the  second 
seems  to  have  been  drawn  with  the  intent  of  barring 
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hiLhAwo        the  action  entirely ;  alleging  that  the  note  was  given  in 
Field*  consideration  of  a  parol  usurious  loan  of  money  by 

*  the  plaintiff  to  T.  Lilian),  in  181 8,  on  which  the  usury 

had  been  paid  before  1826.  Demurrers  to  these  pleas 
were  sustained  by  the  court,  and  the  defendant  failing 
to  plead  oyer,  judgment  was  rendered  against  him  for 
the  whole  debt  and  legal  interest. 

The  sufficiency  of  the  pleas  is  the  only  question  pre- 
sented by  the  record. 

The  first  is  too  vague.  It  does  not  show  enough  to 
defendant9*  aH°w  an  >8sue  f°r  any  precise  sum,  of  usury,  and  a 
by  proper  judgment  by  the  court  for  the  remainder.  There  is 
pfea,taay  ex-  no  doubt  that  any  excess  beyond  six  per  cent,  may  be 

wlfffrombtba      pl**d  a*  laW'  *P  a  8uit  0n  a  b°°d  for  a  loan  *inC€  1819* 
eicew'of  in-    But  the  plea  must  be  issuable  and  show  on  its  face 

terest,oTO  6   enough  to  enable  the  court  to  regulate  the  judgment 
per  cent.        between  the  parties,  if  the  plaintiff  does  not  reply. 
This  is  certainly  not  such  a  plea.    It  is  uncertain  and 
indefinite.    It  does  not  show  how  much  credit  defen- 
dant claims,  and,  therefore, is  bad;  18  Johnson,  28. 

The  second  plea  i*  also  defective.  If  the  consid$- 
Plea  thai  a  ration  of  the  note  were  money  usuriously  loaned  before 
inuS6wM  the  act  of  ISlMhat  fact,  properly  averred,  would  not 
apon  a'usa-'  be  a  good  legal  bar  to  the  whole  action.  The  act  of 
rioai  oon-  1819  does  not  touch  contracts  made  before  its  passage. 
Mr°ol  inyi8?g.  The  9tatute  of  1798>  declared  that  all  usurious  cop. 
no  bar  to  the  tracts  should  be  void.  But  it  has  been  decided  by  this 
action  since  court,  that  a  note  given  since  1819,  in  consideration  of 
^^tate  of  an  usurious  loan,  made  before  the  act  of  1819  took 
/ore/unlew  "  effect,  ma7  be  enforced,  for  principal  and  legal  inter- 
tbeumryoon-  est  due  on  the  usurious  Joan.    And  even  without  the 

taminated  the  act  of  1819,  an  usurious  contract  could  be  purged  by 
note,  ©r  ma-  *  .  • 

Wn^part"?     agreement. 

the  ion.  rpjjg  &Upreme  court  of  the  Union,  in  the  case  of 

De  Wolf  vs.  Johnson,  10  Wheatoo,  367,  has  decided 

that  an  usurious  contract  may  be  cleansed,  by  a  new 

contract  which  drops,  or  does  not  contain  any  taint  of 

the  usury;  and  such  also  was  the  decision  of  this  court 

in  the  case  of  Postlethwait  vs.  Garret,  3  Monroe,  347; 

in  which  it  is  decided,  that  a  new  bond  which  does 

•not  include  the  usury  or  otherwise  reserve  it,  is  good 

alt^pugh  the  usury  had  been  before  received  and  r* • 
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tained  by  the  lender.    These  decisions  were  under  the  Liixabd 
»<*<>.  1798.  FlBU£ 

This  doctrine  is  so  well  settled  by  these  and  many  - 
other  authorities,  that  although  an.  usurious  contract 
under  the  act  of  1798  is  void,  nevertheless  this  court 
cannot,  if  disposed,  disregard  what  must  be  received  * 

as  established  law. 

The  second  plea  does  not  aver  that  the  bond  in- 
cludes any  of  the  usury  which  had  been  reserved  in 
the  loan  of  1818.  It  shows  that  it  does  not*  For  it 
alleges  that  the  usury  f\n$  a  portion  of  the  legal  inter- 
est had  been  paid.  If,  therefore,  this  bond  had  been 
dated  before  the  act  of  1919,  it  would  not  have  been 
liable  to  impeachment  by  such  a  plea,  for  usury  reserv- 
ed and  paid  before  its  date.  But  would  have  been  in- 
valid only  for  reserving,  prospectively,  more  than  legal 
interest.  As  the  act  of  1819  only  bars  a  recovery  for 
the  usury  on  contracts  of  loan  made  after  its  date,  a 
plea  of  usury  to  a  suit  on  such  a  contract,  could  not 
bar  the  whole  action.  The  second  plea  in  this  case, 
considered  as  a  plea  in  effect,  to  get  clear  of  the  usury 
and  not  to  bar  the  action,  is  liable  to  the  objections 
which  have  been  deemed  fata]  to  the  first  plea;  and  is 
also  liable  to  another  equally  fatal.  It  begins  and  ends 
in  bar;  See  1  Chitty,  610;  1  Saund.  28,  n.  3. 

As  the  note  does  not  include  any  of  the  usury  re- 
served on  the  contract  of  1818,  and,  therefore,  is  not 
contaminated  by  the  contract,  according  to  the  authori- 
ties cited ;  and  as,  therefore,  it  can  only  be  objected  to 
so  far  as  it  is  void  by  the  operation  of  the  act  of  1 8 1 9, 
and  for  that  purpose  the  plea  is  not  good)  the  demur- 
rer was  properly  sustained. 

If  Lillard  can  establish  the  facts  intimated  in  his 
pleas,  the  chancellor  who  does  not  inflict  penalties,  but 
does  justice  between  parties,  can  and  will  relieve  him 
to  the  extent  of  any  injury  which  he  may  be  in  danger 
of  sustaining,  by  being  compelled  to  comply  with  his 
contract. 

Judgment  affirmed,  with  costs  and  ^ap^ages* 

Triplet^  for  plaintiff;  Monroe  and  Sanders,  for  defen- 
dant. 
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Lillard         Tke  counsel  for  the  plaintiff  in  error,  prttenUd  a  petitte% 

Field.  /or  a  re'h^arxng* 

p     .  The  counsel  for  the  plaintiff  in  error  solicits  a  recon- 

r^he^ring^  *  deration  of  the  opinion  of  the  court.    The  court  de- 
cide the  defence  set  up  in  the  first  plea,  is  available  at  * 
'  law,  but  the  plea  is  not  issuable,  and  has  not  been  kind 

enough  to  give  us  a  better  form.  The  issue  could  not  be 
formed  on  it;  as  to  the  plea,  it  is  herewith  copied,  viz: 
''This  day  came  Mark  Lillard,  by  his  attorney  and  de- 
fends the  wrong  and  injury,  when  and,  &a  and  says, 
the  plaintiff  to  have  and  maintain  his  action,  for  part 
and  parcel  of  said  debts,  in  the  declaration,  ought  not, 
because  he  says  that  the 'said  writing  in  the  declaration 
mentioned,  was  made  by  the  said  Lillard,  on  the  3rd 
day  of  June,  1825,  at  the  court  house  and  circuit  afore- 
said, to  secure  the  repayment  of  a  certain  sum  of  mo- 
ney previously  lent  to  Thomas  Lillard,  to- wit:  the  sum 

of  seven  hundred  and  fifty  dollars,  on  the day 

of  October,  1817,  at  the  court  bouse  and  circuit  afore- 
said, and  it  was  there  corruptly  and  against  the  forms 
of  the  statute  in  that  case  made  and  provided,  agreed 
by  and  between  said  Lillard  and  field,  that  said  Field 
should  lend  and  advance  unto  the  said  Thomas  Lillard, 
the  sum  of  seven  hundred  and  fifty  dollars,  in  lawful 
money ;  and  the  said  Lillard  should,  for  the  forbearance 
and  giving  day  of  payment  thereof,  to  said  Lillard, 
until  the  3rd  day  of  June,  1825,  then  next  ensuing* 
and  said  Lillard,  for  the  loan  and  giving  day  of  pay- 
ment thereof,  as  aforesaid,  and  for  the  time,  should 
five  and  pay  to  the  said  Fields,  the  sum  of  seventy- 
ve  dollars  per  annum  for  interest;  and  for  securing 
said  sum  so  lent  and  interest,  promissory  notes  were  exe- 
cuted, and  in  pursuance  of  said  corrupt  agreement,  ou 
the  3rd  day  of  June,  1825,  the  parties,  to- wit:  said 
Fields  and  Lillard,  came  to  an  adjustment  of  said  priiv 
cipal  and  interest,  usuriously  agreed  on.  The  said 
Fields  received  the  sum  of  three  nund red  dollars  usu- 
rious interest,  and  said  Thomas  Lillard  and  Mark  Lilr 
lard  executed  their  note  in  the  declaration  mentioned* 
for  $908  13  cents,  including  therein  as  usurious  inter- 
est, the  sum  of  one  hundred  and  fifty-eight  dollars  thir- 
teen cents,  for  usurious  interest,  at  the  rate  aforesaid; 
and  the  defendant  in  fact  says,  that  the  amounts  so  in- 
cluded ia  said  note  and  usurious  interest  received,. 
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amount  to  $458  13  over  and  above  the  sum  of  seven  *-«***» 
hundred  and  fifty  dollars  loaned,  and  the  said  Lillard  FimL£ 
avers  that  the  said  sum  of  10  per  cent*  interest  'so  re- 


served and  received  aforesaid,  exceeds  the  rate  of  six  Petition  for  a 
pounds  for  the  forbearing  and  giving  day  of  payment*  ra-h**riDgj 
of  one  hundred  pounds  for  one  year*  and  contrary  to  v 

the  form  of  the  statute  in  such  cases  made  and  provid- 
ed* By  means  whereof*  and  by  force  of  said  statute, 
said  writing  is  void  in  law,  for  all  sums  except  the  sums 
due  as  loaned  aforesaid*  with  interest*  after  deducting 
the  sums  paid  and  reserved  as  usurious  interest; 
Wherefore  he  prays  judgment  whether  he  ought  to  be 
charged  beyond  said  sums*  This  he  is  ready  to  verify* 
wherefore  he  prays  judgment*  fee. 

TRIPLETT*  p.  q." 
Your  honors  say  no  precise  sum  for  usury*  is  shown* 
we  will  ask  the  court  if  there  is  any  words  that  could 
be  used  stronger,  than  to  say  "that  one  hundred  andjifly- 
eight  dollars  and  thirteen  cents,  was  included  in  said  note 
as  usury?  also  showing  that  three  hundred  dollars  had 
been  paid  as  usury)  which*  on  any  calculation*  would 
amount  to  the  sum  averred*  seventy-five  dollars  per 
annum*  for  the  forbearance  of  $750  for  one  yean 
The  averment  In  the  plea*  is  express  and  positive,  that 
ten  per  cent*  per  annum  was  reserved  as  usurious  in- 
terest* and  that  three  hundred  dollars  had  been  paid 
and  the  remainder  included  in  the  note  sued  on*  Pre- 
vious to  the  statute*  approved*  6th  February*  1819* 
the  whole  note  was  void*  and  in  equity  the  usurious 
and  legal  interest  was  always  relieved  against;  See 
Digest,  1 225 ;  Cave  against  Davis,  not  reported  in  your 
own  court*  The  case  referred  to  in  18  Johnson,  28* 
is  not  in  town;  its  principles  and  reasoning  I  cannot 
controvert;  whether  it  was  a  plea  of  usury  or  not,  I  do 
not  know*  On  reference  to  2  Churches  Digest,  1079 
of  the  decisions  of  New  York,  1  find  the  follow- 
ing note*  "where  a  plea,  at  its  commencement*  purports 
to  be  an  apswer  to  the  whole,  but  answers  only  a  part 
of  it,  it  is  bad*  Hullet  against  Holmes,  18  Johnson's 
Itep*  28*  If  this  is  the  case  relied  on,  it  has  no  bearing 
on  this  case,  as  this  plea  only  professes  to  answer  to 
part  and  parcel  of  said  demand,  and  the  court  could 
have  rendered  judgment  for  the  amount  due,  without 
the  intervention  of  a  jury*   A  small  calculation  would 
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Hka»,Hobbs  have  produced  the  true  result,  $158  13  from  the 
*Tf*L'      amount  of  the  note,  would  have  produced  the  true 
Ward  rr  al.  amount,  as  the  plea  shows  $300  as  usury  had  been  paid* 
:  .  ;  '  which  was  more  than  covered,  the  legal  interest,  due 

r^he^rin'r/  *  on  sa*^  0"g*nal  l°an«    A  reconsideration  is  respect- 
fully solicited. 

Upon  which  the  court  made  the  following  correction  of  the 
opinion  delivered^  but  overruled  the  petition. 

We  had  transposed  the  order  of  the  pleas,  and, 
therefore,  miscalled  the  second  plea  the  first,  and  the 
first  the  second;  consequently,  we  were  mistaken  as  to 
the  precise  import  bf  tne  first  plea* 

But  our  objections  to  the  first  plea  are  not  removed ; 
we  are  still  unable  to  determine  whether  it  is  a  plea 
of  $458,  or  of  only  $158. 

And  besides,  the  note  given  in  1825,  wad  virtually 
payment  and  a  reloan.  See  De  Wolf  vs.  Johnson,  10 
Wheaton,  393;  no  previous  paytnent  bf  usury  can 
Contaminate  it* 

Here  the  $300  paid,  discharged  the  usurious  four 
per  cent  and  more,  and  it  does  not  appear  that  any 
usury  infects  the  note.  It  is  not  for  as  much  as  princi- 
pal and  six  per  cent. 


6ba*xrv.  Head,  Hobbs  et  al.  ts.  Ward  et  at. 

Case  63.  Error  to  the  Jefferson  Circuit;  Hknry  Pirtlx,  Judge. 

Mortgage.  Mortgagor.  Mortgagee.  Possession  of 
Mortgaged  property.  Deeds  of  trusL  Fraud.  Regis- 
tration.   Jvotice.     Statute. 

Judge  Robertson  delivered  the  opinion  of  the  Court* 

These  are  two  suits  in  chancery,  which 

were  consolidated  in  the  circuit  court 

The  first  was  a  bill,  filed  by  Ward,  against  Head, 
Hobbs  &  co.,  and  their  trustees,  to  set  aside  a  deed  of 
trust,  executed  to  them,  by  Laws,  for  several  slaves  to 
secure  debts. 

The  other  was  a  bill  exhibited  by  a  part  of  the  firm 
Second  bill,    of  Head*  Hobbs  &  co.,  vs.  the  other  members  of  the 
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ftnri,and  the  trustees,  and  against  Laws  and  Ward,  to  H*ab,HoX 
enforce  the  sale  under  the  deed  of  trust,  or  some  of      * ^L" 
the  slaves  which  remained  unsold,  and  a  contribution  Waedetal; 
of  their  share  of  the  proceeds  of  the  sale   of  others  ■ 

that  had  been  sold  bj  the  trustees. 

The  deed  of  trust,  for  the  benefit  of  Headj  Hobbs,  £jjjj $  im& 
&  co.,  was  executed  in  October,  1818,  and  recorded  in  to  Head, 
January,  1819.  Hobbs  &  Co. 

Ward  claims  the  slaves  included  in  this  deed  of  Ward'§  c,ai0i 
trust.     His  claim  is  founded  on  deeds  of  trust,  and  bills 
of  sale,  of  a  date,  posterior  to  the  registration  of  the 
deed  to  Head,  Hobbs  &  co. 

He  charges,  that  the  deed  to  Head,  Hobbs  &  co.  Decree  of  the 
is  fraudulent  in  law,  and  ih  fact.     The   circuit  court  circuit  coart. 
dismissed  the  bill  of  Head  and  Hobbs,  and  decreed  in 
favor  of  Ward  on   his  bill,  $1153  12  cents  against 
Head,  Hobbs  &  co.,  for  the  slaves  sold  by  them. 

This  decree  cannot  be  sustained. 

The  deed  to  Head,  Hobbs,  &co.,  waft  not  fraudu-  The  rule,  that 
lent,/>er  *e,  as  the  counsel  for  Ward  supposed.    The  remains  "with 
cases  cited  by  them j  do  not  apply  to  this  deed.    They  the  gantor,in 
only  decide,  that  the   vendor    retaining  the  posses-  an  absolute 
sion  of  property^  the  tile  to  whifch  had  been  trans-  ^i°urchl,l°r 
ferred  to  another,  by  a  deed  or  bill  of  sale  absolute  on  deed  or  bill 
its  face  is,  per  $c,  fraudulent  as  to  creditors  and  purcha-  °f  •**•  »■ 
cers.     This  doctrine  is  indisputable.     It  is,  because  f™^l™& 
the  possession  is  incompatible  with  the  writing,  that  purchasers  fc 
the  fraud  is  inferred  by  the  law.     But  it  applies  to  per-  creditors, 
sonal  property:  it  is  not  as  ah  inflexible  rule,  appli'ca-  jj|oe*  "Jj^ 
ble  to  real  estate  because  the  possession  is  not  the  befit  gjgei,  deed*  * 
evidence  of  title  to  real,  as  it  is  of  right,  to  personal  of  trust,  or 
property.     Besides,  if  the  rule  applied  to  real  estate,  conditional 
its  reason  does  not  exist  when  the  deed  is  conditional;  '*  es" 
such  as  a  mortgage  or  deed  of  trust.    The  possession 
never  accompanies  such  deeds  as  these,  unless  (which 
is  seldom  the  case)  there  is  an  express  agreement 
to  that  effect.     The  conveyance  is  considered  as   a 
collatteral  security,  and   the  title  is  virtually  in  the 
conveyor,  until  foreclosure  or  sale.    The  possession  by 
the  mortgager  of  mortgaged  property,  after  the  date 
Of  the  mortgage, is  not, per  se,  fraudulent;  and  the  sarnie 

Vol.  I.  L2   . 
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Hxad,Hobbs  principle  applies  to  deeds  of  trust.  We  know  that 
B*tAZ"       Kent,  in  his. Commentaries,  suggests  a  different  opin* 

WiRDiTiL.  ion.  But  our  respect  for  this  eminent  jurist,  will  not 
■  justify  a  reversal  of  the  long  established  law.  We 
consider  the  doctrine  so  well  settled  here  bj  adjudica- 
tions, as  well  as  by  a  correspondent  practice,  that  we 
do  not  deem  it  necessary  to  employ  the  arguments, 
that  might  be  very  forcibly  urged,  or  to  give  an  analysis 
of  the  cases  reported,  to  prove  that  the  possession  of  the 
mortgagor,  is  not,  "persef  fraudulent;  such  possession* 
before  forfeiture,  cannot  be  construed  to  be  fraudulent, 
because  it  is  consistent  with  the  title ;  that  not  vesting 
until  forfeiture.  Nor  can  a  continuation  of  the  posses* 
sion,  after  a  breach  of  the  condition,  of  itself  uncon- 
t  uected  with  any  other  circumstance  of  lapse  of  time, 
or  the  conduct  of  the  mortgagee,  be  considered  a  strong 
badge  of  fraud.  The  deed  is  still  a  mortgage;  the 
right  of  the  mortgagee  is  still  contingent  and  col- 
latteral ;  and  the  possession  of  the  mortgagor,  is  not 
necessarily  inconsistent  with  the  title*  We  do  not 
know  why  it  should  be  feared,  that  a  possession  by  the 
mortgagor,  either  before  or  after  forfeiture,  would 
give  him  a  credit  more  delusive,  than  that  of  the  mort- 
gagee, would  extend  to  him.  The  deed  is  recorded, 
and  is  notice  to  the  world.  Neither  the  mortgagor 
nor  mortgagee,  can  convey  the  absolute  title.  A 
purchaser  of  such  title  from  the  mortgagee,  would 
be  as  much  deceived,  as  if  he  had  purchased  from  the 
mortgagor.  In  the  one  case,  he  would  be  liable  to 
loose  the  property,  on  the  payment  of  the  mortgage 
debt;  in  toe  other,  he  could  not  hold  it  without  dis- 
charging the  debt.  Who  then  would  be  most  likely 
to  be  deceived  by  a  delusory  possession;  a  purchaser 
from  the  mortgagor,  or  one  from  the  mortgagee  in  pos- 
session? If  we  should  adjudge  the  possession  of  the 
mortgagor,  abstracted  from  any  other  facts,  to  be  in- 
tra versable  evidence  of  fraud,  or  in  other  words,  "fraud 
in  law?  such  a  sentence  (it  seems  to  us,)  would  be  a 
legal  fraud,  on  the  rights  of  the  citizen,  and  on  the 
common  sense  of  society. 

We  should  not  have  noticed  this  subject,  if  it  had 
not  been  the  occasion  of  earnest  argument  by  counsel 
in  this  case;  and  we  shall  pursue  it  no  farther,  except 
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to  refer  to  a  very  f«w  of  the  host  of  authorities,  fa  sup-.  Head,Hobbs 
port  of  the  position,  which  we  maintain.     See  Robards      KT?^L* 
on  Frauds,  560;  Cadogan    vs.  Kennet;  Cowper,  432;  Ward  btal. 

Hamilton  vs.  Russell,  1  C ranch,  309;  M'Gowan  vs. 

Hoy,  5  Uttell,  243. 

The  cases  relied  on  by  Kent,  are  post-revolutionary,  Possession 
and  not  only  will  they  (when  all  of  them  are  collated)  of  mortgagor, 
not  sustain  him,  but  he  is  overruled  by  the  supreme  " J^y*^  ig 
court  of  his  ow  n  state.  not,  ;*r  ** 

A  mortgage  or  other  conditional  sale,  being  good  fraud^hen 
at  (he  commencement,  without  a   transfer  of  the  pos-  mortgage,  or 
session  to  the  mortgagee,  or  vendee,  it  will,  in  tew,  con-  other  oondi- 
tinue  so,  notwithstanding  the  retention  of  the  posses-  J^JJ ^ibm* 
sion  by  the  mortgagor  or  vendor,  after  forfeiture;  lad;  beginning,  it 
Lambert's  case,  Touchstone,  65.  will  continue 

good,  in  law, 

The  possession  of  the  mortgagor  or  vendor,  on  con-  notwithitand- 
dition,  might  be  characterized  by  such  circumstances, in*  .tne  P°'" 
as  would  establish  fraud  conclusively,  as  in  the  cases  ^rtgager  of 
of  Pitts  vs.  Viley,  and  many  others  reported*    But,  in  vendor, 
the  abstract,  it  is  not  fraudulent. 

The  facts  of  this  case,  according  toour  construction  Heed  of 
of  them,  will  not  authorize  us  to  decide,  that  the  deed  £oo'£dar- 
of  trust  to  Head,  Hobbs  &co«,  is  fraudulent  either  in  ed  ?*iid.C 
law  or  in  fact.     This  deed  having  been  recorded  in  Having  been 

E roper  time,  it  is  immaterial  whether  Ward  bad,  or  £corded  >* 
ad  not  actual  notice  of  it     But  the  fact,  that  he,  for  ■rieMhTne* 
the  same  debt,  obtained  two  deeds  of  trust,  and  af-  eessity  of  ao- 
terwards,  a  bill  of  sale  for  the  same  property,  and  took  tnal  aotioe. 
it  into  possession,  is  strong,  intrinsic  evidence  of  his 
actual  notice,  and  that  he  relied  on  the  possession. 

The  decree  in  favor  of  Ward,  must  be,  and  is  re- 
versed. 

It  results  from  the  foregoing  opinion,  that  there  was  An  act  of  the 
error  in  the  dismission  of  the  bill  in  the  other  case,  {jjjjeh  ^ne- 
The  complainants,  were  entitled  to  relief.    The  sale  rates  upon 
by  the  trustee  in  January  1 820,  was  without  a  decree  vested  rights, 
of  court;  but  it  was  made  with  the  assent  of  Laws.  JJa"£nooll~ 
And  if  it  had  not  been,  it  could  not  be  objected  to  by  ^ctiTe^oa- 
him,  or  his  heirs,  merely  because  there  had  been  no  less  pipressly 
decree  on  the  deed  of  trust.     The  act  of  1819,  which  totb^Jtra" 
requires  such  a  decree,  must  be  construed  to  be  pros-  ***£  if  it  $£. 
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ViuatD 
vs. 

Fields* 

pair  the  ob- 
ligation of 
contracts. 


pective.  Acts  of  the  Legislature,  which  operate  or 
vested  rights,  or  on  contracts,  cannot  be  retroactive* 
unless  thej  are  made  so  expressly;  and  even  then,  they 
will  be  inoperative,  so  far  £S  they  might  impair  the 
legal  obligation  of  contracts.  A  decree  therefore  in 
this  case,  was  not  necessary  to  give  validity  and  effect 
to  the  sale.  And  we  are  not  allowed  by  the  evidence 
to  vacate  the  sale,  for  imputed  fraud. 

Wherefore  the  decree  in  this  case  is  reversed  also, 
and  both  cases  are  remanded  for  such  decrees  to  be 
rendered,  as  shall  be  just  and  equitable  according  to 
the  principle*  of  this  opinion. 

Denny,  for  plaintiff;  Crittenden  and  Richardson*  for 
defendant. 


Covenant. 
Caw  64. 

April  SO. 

Character  of 
fait. 

DePts.  plea. 


Demurer  sus- 
tained and 
judgment  for 
plaintiff. 


If  the  whole 
consideration 
of  an  instru- 
ment, bill, 
bond,  note  or 
deed,  be  usu- 
rious, it  is 
void .    The 
act  of  1819 
dees  net  ap- 
?lt. 


Liilard  vs.  Fields. 

Error  to  the  Anderson  Circuit;  Thomas  M.  Hicket,  Judge, 

Usury.     Statute.     Plea. 

Judge  Robbrtiok,  delivered  the  opinion  ef  the  Court. 

Field  sued  Mark  Liilard  as  surviving; 
obligor,  in  a  covenant  executed  by  Thomas  Liilard  an§ 
himself  for  $52  62  1-2  cents,  in  commonwealth's  pa- 
per. The  defendant  61ed  a  plea*  which  declared,  in 
substance,  that  the  obligation  sued  on,  was  given  for 
excess  of  interest  above  the  legal  rate,  reserved  on  a 
loan  of  a  larger  sum,  and  for  no  other  consideration. 

A  demurrer  to  this  plea  being  sustained,  a  verdict 
and  judgment  were  rendered  for  Field;  and  the  ques- 
tion for  this  court  to  decide,  is,  whether  the  plea  was. 
good? 

We  are  of  opinion  that  the  plea  was  substantially 
good.  If  the  whole  consideration  were  usury,  the  note, 
even  under  the  act  of  1819,  is  void.  And  the  plea, 
although  not  very  precise  in  the  statement  of  all  the 
facts,  is  direct  and  positive,  in  averring  that  there  was, 
no  other  consideration. 

It  was  not  necessary  to  allege  the  amount  of  the 
loan,  nor  its  date.    The  plea  being  to  the  whole  cause 
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pf  action,  and  plainly  shewing  on  its  facei  enough,  if  VamabVsh'* 
true,  to  bar  it,  ought  to  have  been  sustained*  Hopeum* 

The  judgment  of  the  circuit  court  is,  therefore,  apm»".  **. 
reversed,  and  the  cause  remanded,  for  proceedings 
Consistent  with  this  opinion. 

Triplett,  for  plaintiff;  Monroe  and  Sanders  for  defen- 
dant. 


VanadcCs  heirs  vs.  Hopkins9  adnCr.  fyc.    chancery. 

Error  to  the  Heoderion  Circuit ;  Alhey  McLean,  Judge.        Caie  65. 
Power  of  attorney.     Specific  performance. 

Judge  Uzidekwood  delivered  the  opinion  of  the  Court.  April  20. 

The  chief  question  in  this  cause,  turns  Bill,  filed  for 
on  the  validity  of  the  acts  of  Samuel  Hopkins,  de-  «pecific  de- 
ceased, acting  in  the  character  of  attorney  in  fact,  ^ntroct!* 
for  Walter  A  Ives.    On  the  27th  of  September,  1807,  madebyHop. 
Alves  executed  a  power  of  attorney,  vesting  authority  kint,  for  him- 
in  Hopkins,  to  sell  494  3-4  acres  of  land,  in  Hendei*  J^^jf  "f 
son's  grant;  "also,  all  his,  said  Alves9  part, or  share  of  w.  Al*e§,° 
the  north  west  quarter  section  of  lot  No*  5,  north  of  with  the  an 
Green  river,  in  said  grant,  being  the  same  that  was  oe«tor  of 
allotted  to  James  Hogg,  by  the  company  in  the  deed  statement  of 
of  partition,  forty-one  forty-eighth  parts  thereof,  be-  the  fact*, 
ing  by  him  conveyed  to  George  Hogg,  and  by  him  P°wer  of  *J* 
to  said  Alves.     The  deeds  which  show  the  above  j£3Kit 
conveyances,  being  recorded  in  the  office  of.  Hender- 
son county,  the  legal  title  to  the  remaining  seven  forty- 
eighth  parts  still  remaining  in  the  heirs  and  represent- 
atives of  said  James  Hogg,  of  whom  said  Walter  is 
one,  &c."     The  power  proceeded  as  follows:  "and  I 
authorize  my  said  attorney  to  sell  my  said  forty-one 
forty-eighths  of  said  lot,  say  845  acres,  as  it  is  at  pre- 
sent undivided,  or  to  obtain  any  equitable  division 
thereof,  agreeably  to  law,  and  sell  it  all  together  or 
partially,  as  he  may  think  best;  and  I  further  empower 
said  Samuel  Hopkins,  to  sell  for  credit  or  otherwise, 
and  for  such  sums  of  money  as  he  may  think  proper, 
and  I  do  hereby  bind  myself  to  ratify  and  confirm 
whatever  my  said  attorney  shall  legally  do  in  my  name, 
\n  yirtue  of  the  premises/'    On  the  1 3th  of  October, 
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Vanada'ih'i  1808,  said  Hopkins  "for  himself,  and  as  attorney  for 

HopKnit'        Walter  A  Ives,"  entered  into  a  contract  with  Martin 

adm'rs.  &c.  Vanada  and  Charles  Winpee,  in  which  it  is  stated  that 

*  "Hopkins,  for  himself  and  as  attorney,  &c.  hath  sold 

all  the  land  they  own  or  possess  in  Henderson's  grant, 
in  lot  No.  5,  on  the  north  side  of  Green  river,,  lying 
north  east  of  a  line  to  be  run  across  the  said  lot,  No. 
5,  to  begin  at  Griffith's  pond,  &c.  The  agreement 
further  says,  "Samuel  Hopkins  obliges  himself,  his 
heirs,  &c.  for  himself  and  as  attorney  as  aforesaid, 
to  make  or  cause  to  be  made  to  them,  (to- wit:  Vanada 
and  Winpee,)  a  good  title,  in  fee  simple,  to  the  said 
lands,  with  general  warranty,  and  it  is  signed  and 
sealed  thus,  "Samuel  Hopkins  for  himself,  and  as  at- 
torney for  W.  Aires,"  (seal).  The  contract  between 
Hopkins  for  himself  and  as  attorney  in  fact  for  Alves* 
and  Vanada  and  Winpee,  does  not  specify  any  certain 
quantity  of  acres,  as  having  been  sold,  but  Vanada 
and  Winpee  were  to  have  all  the  land  owned  by  Hop- 
kins and  Alves,  included  within  the  boundaries  of  lot 
No.  5,  lying  north  east  of  a  line  to  run  across  said 
lot  No.  6,  "to  begin  in  Griffith's  pond,"  &c.  A  survey 
having  been  executed  to  ascertain  the  quantity,  it  was 
found  that  there  were  325  acres,  which  the  bill  alleges 
were  sold  by  Hopkins,  as  attorney  in  fact  for  Alves. 
Hopkins  and  Alves  being  dead,  and  neither  having  con- 
veyed the  land  to  Vanada,  (who  by  a  division  of  the 
land,  jointly  bought  by  him  and  Winpee,  had  become 
entitled  to  the  said  325  acres,)  he  filed  his  bill  against 
the  heirs  of  Alves  and  Hopkins,  and  the  administra- 
tor of  Hopkins,  with  a  view  to  have  a  specific  exemp- 
tion of  the  contract,  and  for  general  relief. 

The  heirs  of  Alves  do  not  resist  a  specific  execution, 
of  the  contract,  ijpon  any  plausible  ground,  other  than 
the  want  of  authority  on  the  part  of  Hopkins,  under 
his  power,  to  bind  them  or  their  ancestor,  by  the  con- 
tract as  made  and  entered  into  with  Vanada  and  Win- 
pee. The  points  relied  on  by  them  are:  1st  That 
the  power  of  attorney  did  not  authorize  Hopkins  to 
sell  less  than  Alves9  entire  interest  in  lot  No.  5,  with- 
out first  having  procured  a  division  and  a  severance  of 
his  interest  from  that  of  his  co-tenants;  in  which  event 
it  is  conceded  he  might  have  sold  less  than  the  entire 
interest:     And,  2d.     That  the   contract  as  signed 


Grounds 
upon  which 
the  beirt  of 
Alves  resist 
Specific  per- 
formance. 
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by  Hopkins,  does  not  impose  any  obligation  on  them  Vawada'sh'i 
or  their  ancestor.  Hopkins' 

In  relation  to  the  first  point,  the  defendants,  heirs  of  *pm'»«<*p- 
Alves,  insist  that  Hopkins  departed  from  and  exceeded  Rule  at  to 
bis  power,  and  consequently,  that  bis  acts  are  void,  validity  of 
We  readily  admit,  that  whatever  act  an  agent  does,  un-  jj^jjjj*  JJ^ 
authorized  by  the  authority  Vested  in  him,  is  not  bind-  Qf  thow  deal- 
ing on  his  principal,  and  we  also  concede  that  agents  in*  witb 
may  be  limited  and  restricted  to  specified  and  particu-  Jj^^J?™ 
lar  acts,  so  that  they  may  be  deprived  Of  all  discretion.  u  be  cen/ 
To  enforce  these  doctrines,  it  was  useless  to  cite  au-  it  rued, 
thority.    They  are  based  upon  th*  common  sense  of 
all  men,  and  engrafted  in  every  civil  code;  and  were  it     ; 
otherwise,  the  principal's  most  valuable  rights  might     ' 
be  sacrificed  by  the  ignorance  or  wickeduess  of  an    | 
agent,  in  whom  the  principal  had  no  intention  to  vest 
any  discretion,  or  to  give  any  power  but  to  carry  into 
effect  positive  instructions.     Whenever  one  man  pre-     I 
sents  himself  as  the  agent  of  another,  it  is  the  duty  of     ! 
all  who  may  have  transactions  with  him,  in  his  repre- 
sentative character,  to  inquire  into  the  extent  of  his 
authority,  and  they  must  deal  with  him  at  their  peril. 
But  all  powers  conferred  must  be  construed  with  a 
view  to  the  design  and  object  of  them,  and  the  means 
most  usual  and  proper  for  carrying  their  design  and       j 
object  into  effect,  having  respect  to  the  language  Which       ' 
the  maker  of  the  power  employs,  to  corwef  his  mean- 
ing and  intent. 

The  language  of  all  nations  is  liable  to  fluctuate  T!*  ^F* 
with  the  changes  that  take  place,  in   the  progress  of  ^actuations 
time,  in  their  affairs  and  condition.    A  word  or  a  limitations 
phrase  which  has  a  definite  meaning,  and  which  will  inlanfaage. 
De  universally  understood  in  the  same  sense  by  all  who 
speak  the  language,  from  various  causes,  may  loose  its 
original  signification,  and  ultimately  have  a  meaning 
attached  to  it,  essentially  different.     It  is  the  duty  of 
courts  to  take  notice  of  these  mutations  in  language. 
Without  doing  so,  they  cannot  observe  the  great  and 
paramount  rule  of  effectuating  the  intentions  of  men  in 
all  their  transactions.     Accordingly,  in  the  case  of 
Lampton  vs.  Haggard,  3  Monroe,  149,  this  court  have 
interpreted  the  expressions  "Kentucky  currency"  and 
"currency  of  the  state,"  which  are  equivalent,  to  meatt 
Very  different  things  at  different  times. 
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VjifADA'sa'i      flaj  Hopkins  authority  Tested  in  him,  by  the  power1 

Horsuri'       to  8e"  Ie88  than  the  ent,re  interest  of  Alves,  in  lot 
adm'bs.  &c.  No  5?  If  he  had  not,  then  he  has  conferred  no  right  on 

~ Vanada,  and  imposed  no  obligation  on  Alves.     The 

attoroe7t«0f  fl1168^011  must  be  answered  by  construing  the  power 
Hopkins,  ex-  according  to  the  rule  prescribed,  that  is,  with  a  view 
amined.  to  the  design  and  object  of  the  power,  and  the  means 

most  usual  and  proper  for  carrying  the  design  and  object 
into  effect,  ascertaining  these  by  the  popular  significa- 
tion of  the  language  employed  at  the  date  of  the  power, 
by  its  maker,  to  convey  his  meaning.  The  first  sen- 
tence in  the  power,  relative  to  lot  No.  5,  authorizes 
Hopkins  to  sell  all  Alves'  part  or  share  of  the  north 
west  quarter  section  of  lot  No.  6.  Were  this  the  only 
sentence  in  relation  to  this  land,  there  could  be  no 
doubt  of  Hopkins's  authority  to  sell,  not  only  the  forty- 
one  forty-eighths,  conveyed  to  him  by  George  Hogg, 
but  also  the  interest  he  held  in  the  residue,  as  one  of 
the  heirs  of  James  Hogg.  By  subsequent  sentences; 
the  power  states  that  the  attorney  may  sell  forty-one 
forty-eightd  of  said  lot,  say  845  acres,  as  it  was  undi- 
vided, or  to  obtain  a  division  and  sell  it  altogether  or 
partially,  as  he  may  think  best.  It  is  contended  that 
those  last  sentences  qualify  the  first,  and  deny  to  the 
attorney  the  power  to  sell  the  interest  of  Alves,  held 
as  one  of  the  heirs  of  James  Hogg,  and  also  confine  the 
attorney  to  Waking  a  sale  of  the  whole  845  acres,  as  it 
stood,  undivided,  at  the  date  of  the  power,  to  one  or 
more  purchasers,  in  a  single  contract,  at  the  same  time, 
or  to  a  sale  of  A  Ives's  interest  altogether,  or  in  par- 
cels, after  a  division  shall  have  been  obtained. 

There  is  no  express  declaration  on  the  face  of  the 
A  general  power,  which  shows  an  intention  on  the  part  of  Alvee, 
bower  to  sell,  to  limit  and  restrict,  by  these  latter  sentences,  the  ope- 
e^byTodea"  ra^on  of  the  grant  of  the  power  in  the  first  instance, 
of  telling  to  sell  the  entire  interest.  The  argument  in  favor  of 
pointed  out  8UCh  restriction,  is  founded  on  the  supposition  that  the 
wWchdo not  authority  to  sell, in  the  particular  manner  pointed  outj 
necessarily,  '  excludes  the  idea  that  a  sale  can  be  effected  in  any 
abrogate  or  other  way.  We  are  of  opinion  that  thfc  maxim  "expres- 
general  now-  52°  wmM5  **'  exclusio  aherius,"  does  not  apply.  Such  a 
f r.  "  construction  would  tend  to  nullify  the  grant  of  power 

to  sell  the  entire  interest,  first  given,  which  does  not 
prescribe  any  rule  for  the  government  of  the  attorney* 
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\u  selling.  All  tbe  grants  of  power  can  stand  together  Vawxda»sh'i 
by  a  construction  of  the  instrument  giving  effect  to  all  Hopkins9 
its  parts,  and  one  more  congenial  with  the  intention  of  adm'ri.  *c. 
Alves,  to  be  collected  from  considering  the  general  im-  , 
port  of  the  whole  instrument,  than  that  contended  for 
by  the  appellee's  counsel.  It  is  this,  as  authority  had 
been  previously  given,  without  any  restriction,  to  sell 
494  3-4  acres',  part  of  Thomas  Hart's  lot,  No.  7,  and 
as  tbe  first  sentence  in  relation  to  his,  (Alves')  interest 
in  lot  No.  5,  is  equally  extensive,  and  as  the  authority 
to  sell  both  is  so  far  placed  upon  the  same  footing,  he 
intended  to  make  no  difference  between  them;  but  as 
others  had  a  very  small  interest  with  him  in  the  last 
tract,  he  gave  the  pdwer  to  have  their  interest  sepa- 
rated from  his,  if  the  attorney  should  deem  that  trou- 
ble and  the  expense  intident  to  it,  useful,  in  the  accom- 
plishment of  the  object  in  view,  to- wit:  the  sale  of  the 
land;  and  added  the  expression,  "sell  it  altogether  or 
partially,  as  he  may  think  best*"  not  for  the  purpose  of 
restricting  power  already  vested, but  to  satisfy  all  pur- 
chasers that  in  any  event*  his  attorney  in  fact  was  com- 
pletely authorized  to  sell,  Without  restriction.  More- 
over, as  the  heirs  of  James  Hogg  owned  a  small  part 
of  the  land,  purchasers  might  make  that  an  objection; 
if  so,  Hopkins  was  vested  with  power  to  obviate  it  by 
procuring  a  division.  Hence  the  power  to  procure  d 
division  was  inserted,  through  abundance  of  caution', 
to  enable  the  attorney  to  obviate  difficulties  which 
might  be  started  by  those  wishing  to  purchase,  with- 
but  any  intention  to  limit  the  general  power  to  sell,  pre- 
viously vested.  This  view  it  for ti fifed  by  tbe  unlimi- 
ted discretion  given  Hopkins,  as  to  price  and  credits. 
Believing  that  there  is  no  less  authority  in  Hopkins, 
by  the  power  to  sell  Alves'  interest  in  lot  No.  6,  than 
there  is  to  sell  his  interest  in  No.  8,  it  is  still  to  be  de- 
cided whether  Hopkins  could  lawfully  sell  a  smaller 
quantity  than  the  entire  interest;  This  brings  us  to 
the  consideration  of  tbe  means  which  may  be  employ- 
ed to  effectuate  the  power. 

Wheb  *  power  is  given  to  do  a  thing,  the  use  of  the  In  ckunnin- 
means  to  accomplish  it  are  included  and  necessarily  ini  wh«*h*r 

5 ranted  likewise.    These,  according  to  the  rule  alrea-  ^c^d  ftifc 
y  prescribed,  should  be  such  as  are  most  usual  and  authority,  the 
Vot.  J.  M2 
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which  are  proper  to  accomplish  the  thing  intended 
to  be  done.  They  should  be  such  as  are  ordinarily 
used  by  prudent,  discreet  men,  in  doing  similar  busi- 
ness* The  courts  most  notice  the  transactions  and  bu- 
siness of  society,  and  from  their  knowledge,  ex-officio, 
determine  on  the  usual  and  proper  adaptation  of  means 
to  accomplish  an  end,  for  which,  power  is  vested  in  an 
attorney  in  fact*  Hopkins  was  authorized  to  sell  twa 
tracts  of  tand,  one  of  494,  the  other  of  845  acres;  was 
he  bound  to  sell  by  entire  tracts?  His  letter  of  attor- 
ney  does  not  so  direct*  Is  it  usual  for  those  wishing  to 
sell  lands,  having  so  much  in  a  body,  to  sell  by  entire 
tracts,  or  to  divide  them  so  as  to  suit  purchasers,  leav- 
ing the  part  unsold  in  convenient  form  for  future  sale, 
when  a  purchaser  may  present  himself!  We  have  no 
doubt  such  has  been  the  common  practice  of  prudent, 
discreet  men,  in  managing  their  own  estates;  and  if  so, 
an  agent  acting  under  a  general  power  to  sell,  may  do 
the  same  thing.  The  situation  of  the  country  affords 
strong  reasons  in  support  of  such  practice,  on  the  part 
of  owners  and  their  agents.  Two  hundred  acres  of 
land  will  make  a  comfortable  farm;  a  large  portion  of 
the  land-holders  of  the  country  do  not  own  more;  and 
many  who  wish  to  buy  land,  are  not  able  to  pay  for 
more ;  unless,  therefore,  Hopkins  had  power  to  sell 
less  than  an  entire  tract,  he  was  placed  by  his  principal, 
in  a  condition  in  which  he  was  unable  to  act,  according 
to  the  circumstances  by  which  he  was  surrounded,  and 
the  general  practices  of  the  country*  To  put  such  a 
construction  on  tbe  power  as  would  result  in  a  denial 
of  the  usual  means  to  accomplish  the  end,  would  be  to 
make  the  power  ineffectual.  We  have  no  doubt  but 
it  did  authorize  Hopkins  to  sell  either  tract  in  parcels, 
and  that  his  discretion  was  confided  in  as  it  respects 
the  quantity  of  either  tract  he  might  sell.  It  is  con- 
ceded that  there  are  many  cases  where  an  agent  would 
tiot  be  authorized  to  divide  and  cut  up  the  thing  to  be 
sold,  but  that  he  would  be  bound  under  a  general  power 
to  sell  the  entire  thing.  The  principles  already  ad- 
vanced, indicate  when  it  would  be  proper  to  take  the 
one  course  or  the  other.  We  "do  not  coincide  with  the 
circuit  court  in  the  opinion,  that  Hopkins  had  no  au- 
thority to  sell  less  than  the  whole  845  acres,  until 
A  Ives's  interest  was  severed  from  that  of  his  co-tenants 
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But  it  is  urged,  that  Hopkins  sold  to  Vanada  and  Va*a»mHu'* 
Win  pee,  325  acres,  by  metes  and  bounds,  and  thus  he  Hopkins' 
gold  bind,  which  in  part  belonged  to  Jas.  Hogg's  heirs,  as   adm'e.  to. 
no  division  had  been  effected  between  them  and  A  Ives.   ■        .    f  ' 
This  view  of  the  subject  is  not  warranted  by  the  writ-  SopWo*  to 
ten  contract,  entered  into,  between  Hopkins,  Vanada  Vanada  and 
and  Win  pee.    By  that  contract,  Hopkins,  for  himself  Winpee,  only 
and  Alves,  only  sells  the  land  they  owned  or  potsessed  in  {^i^d0* 
lot  No.  5,  north  east  of  a  line,  to  be  run  across  the  ^j?ea# 
said  lot,  &c.     If  James  Hogg's  heirs  had  any  interest 
in  lot  No.  5,  north  east  of  the  contemplated  line,  they 
retain  it  yet,  and  we  perceive  no  objection  to  decreeing 
a  conveyance  of  Alves's  interest,  north  east  of  that 
line,  to  Vanada's  heirs,  and  leaving  them  and  Hogg's 
heirs  to  settle  their  interests  in  common,  if  such  shall 
be  created,  upon  the  principles  of  law,  applicable  to 
such  cases. 

The  contract  signed  by  Hopkins,  states,  that  the  Tfaeoatesin 
conveyance  is  to  be  made  by  deed,  with  general  war*  LL0*11"?  "Iv 
ranty.  It  is  contended,  that  this  is  unauthorized,  by  $7  reviewed.* 
the  power,  and  7  Johnson,  390,  and  b  Johnson,  57,  are 
relied  on  as  authorities,  to  establish  the  position.  The 
case  in  7  Johnson,  was  that  of  an  authority,  given  to  sell 
a  ship.  It  was  special.  The  agent  practised  a  fraud 
in  the  sale,  and  the  question  was,  whether  the  princi- 
pal was  liable  for  it.  The  court  held  the  negative,  and 
very  properly.  A  special  delegation  of  power,  to  sell  a 
ship,  in  the  same  manner  that  the  owner  might,  gave 
no  authority  to  practise  a  fraud,  for  which  the  princi- 
pal would  be  liable*  The  agent  therefore  having  ex- 
ceeded his  authority,  was  responsible  for  his  fraud  and 
not  his  principal.  There  is  a  distinction  between  the 
acts  of  a  general  agent,  constituted  by  parol  and  known 
by  his  general  conduct  in  the  business  of  his  principal, 
and  those  of  a  special  agent  with  power  to  do  a  par- 
ticular act;  a  power  to  make  representations  is  said  to 
be  necessarily  implied  by  such  general  agency,  and  if 
they  be  falsely  and  fraudulently  made, it  is  said  the  prin- 
cipal shall  be  answerable.  In  these  doctrines,  we  find 
nothing  decisively  applicable  to  the  present  case. 
They  have  grown  out  of  mercantile  transactions,  and 
there  is  strong  reason  for  holding  the  principal  liable 
for  the  frauds  of  his  agent,  in  all  cases  where  an  au- 
thority to  make  representations  can  be  implied.    The 
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ViNiBA'ii'i  case  in  5  Johnson  is  more  analogous  to  the  present 
**'  In  that  case,  it  was  held,  that  an  authority  to  sell  and 

to  execute  conveyance*  and  assurances  in  the  law,  erf  the 
lands  sold;  and  where  no  power  was  given  to  bind  the 
principal  by  covenants,  that  a  covenant  of  seisin,  inserted 
m  the  deed  executed  by  the  attorney,  was  void.  The 
reason  assigned  for  it  by  the  court,  is,  that  as  a  convey- 
ance or  assurance,  is  good  and  perfect,  without  either 
warranty  or  personal  covenants,  they  are- not  necessa- 
rily implied,  in  an  authority  to  convey.  There  is  no 
reference  to  authorities,  in  support  of  this  case,  and  it 
may  be  well  doubted  whether  in  this  state  it  can  be  t 
regarded  as  sound  law,  to  the  extent  insisted  on.  The 
court  state,  in  the  case  in  5  Johnson,  that  no  pow- 
er was  given,  to  bind  the  principal  by  covenants,  li  the  % 
letter  of  attorney,  in  that  case,  contained  a  clause 
limiting  the  agent's  power,  in  express  terms,  and  for* 
bidding  him  to  attempt  binding  the  principal  by  per- 
sonal covenants,  we  readily  admit,  that  all  such  cover 
nants,  inserted  in  the  deed  were  void ;  but  if  the  let- 
ter of  attorney,  was  merely  silent  on  the  subject,  then 
we  doubt  the  correctness  of  the  opinipn  aq  applicable  % 
to  similar  transactions  in  this  state, 

The  power  executed  by  Alves,  authorizes  Hopkins 
to  sell.  It  says  nothing  about  Hopkins  executing 
conveyances  of  the  title,  or  bonds  tor  the  title.  H 
gives  Hopkins,  unlimited  discretion,  is  to  credits. 
The  statute  of  Frauds,  requires  contracts,  relating  to 
the  sale  of  land,  to  be  reduced  to  writing.  When 
Hopkins  made  a  contract  of  sale  under  the  power  of 
Alves,  to  make  it  obligatory,  under  the  statute,  it  must 
be  reduced  to  writing,  either  by  an  executory  contract 
or  by  deed,  passing  the  title.  If  the  power  to  sell, 
does  not  necessarily  import  a  power  to  convey,  or  the 

Eower  to  execute  a  title  bond  or  other  executory  contract, 
inding  Alves  to  make  a  title,  then  hislettei  of  attor* 
ney,  to  Hopkins,  although  solemnly  executed,  would 
have  no  practical  and  binding  effect.  To  consider  it 
a  nullity,  would  be  absurd.  How  far  then  did  it  go  in 
vesting  Hopkins  with  power  to  bind  Alves  by  written 
contract?  We  cannot  give  it  less  effect,  than  to  au- 
thorize Hopkins,  in  consideration  of  the  sum,  which 
the  purchaser  may  promise  to  pay,  to  give  a  title  bond  ~ 
in  the  name  of  Alves,  binding  him,  on  the  payment  of  ~ 
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die  money,  to  make  a  sufficient  title.    What  kind  of  Vahaha'sii'i 
deed  or  conveyance,  would  such  a  bond  require?   The  Horsms' 
case<of  Fleming  vs.  Harrison's  devisees,  2  Bibb,  171 ;    adm'r.  *e. 
furnishes  the  answer.  It  would  be  a  deed  with  general  • 

warranty.  And  there  is  the  strongest  reason,  founded 
on  moral  fitness  and  justice  for  the  opinion,  a  covenant 
to  convey  land,  does  not  create  and  vest  in  the  cove- 
nantee, a  legal  estate  in  the  land;  but  it  invests  him 
with  a  legal  right  to  demand  such  an  estate,  and  unless 
"*  he  can  get  such  an  estate,  he  may  vacate  the  contract, 
and  recover  the  purchase  money.  If  then,  he  is  to 
accept  a  deed,  by  which  his  covenant  is  satisfied,  it 
should  be  such  a  deed,  as  would,  in  the  event  of  a 
paramount  title,  ousting  him,  give  all  the  right  to  re- 
cover the  purchase  money,  which  existed  on  the  cove* 
aant,  before  it  was  satisfied,  by  the  acceptance  of  the 
deed. 

The  power  of  attorney,  did  authorize  Hopkins  to  a  power  "to 
stipulate  for  the  conveyance  of  the  legal  estate.    If  tall"  land, 
Alves  did  not  intend  to  go  that  far,  he  was  vesting  a  tap1'**  * 
colourable  power  in  Hopkins,  by  which  to  deprive  men  CnTthe  prin-> 
of  their  money,  without  responsibility  on  his  part;  no  cipal  to  eon- 
one  would  so  understand  the  power  from  its  general  "?» wjtb 
tenor  and  language.    Hopkins  having  power  to  con-  £nty?iinTeei 
tract  for  the  conveyance  of  the  legal  title,  had  there-  there  be  re- 

*  fore  authority  to  stipulate  for  a  conveyance  by  deed,  •training 
with  general  warranty.  Such  would  have  been  the  word,# 
legal  result,  without  an  express  stipulation  to  that  ef- 
fect, had  his  contract  with  Vanada  and  Winpee,  only 
covenanted  to  convey  the  legal  title.  The  letter  of 
.attorney  sets  up  a  legal  title  to  the  lands  which  Hop- 
kins was  authorized  to  sell  in  Alves.  They  are  lands 
conveyed  to  him  and  descended  to  him.    It  is  this  legal 

•  title  which  he  authorizes  Hopkins  to  sell,  and  it  is  the 
legal  estate,  he  ought  to  assure  by  deed  with  general 
warranty.  Such  a  construction  does  him  no  injury, 
and  we  think  it  warranted  by  law.  The  case  of  Fu- 
gate  vs.  Hansford's  executors;  3  Littell,  363,  shews 
that  an  instrument  expressive  of  a  contract  of  sale, 
although  it  may  not  stipulate  to  convey,  will  justify  a 
court  of  chancery  in  decreeing  a  conveyance.  If  it 
were  then  conceded,  that  Hopkins,  lender  the  power 
was  not  authorized  to  convey,  yet  as  his  right  to  sell  is 
unquestionable,  a  court  of  chancery,  by  bringing  Alves 
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Vanaba'sb'i  of  his  heirs  before  it,  will  compel  them  to  do,  by  coat 
Hopkins'        veJin6»  ^at  which  will  give  effect  to   sales  made  by 
adm'r.  Ac.    Hopkins. 

"  rpjje  stipulation  in  Hopkins's  contract,  to  convey 

If  an  agent     with  genera]  warranty,  is  not  a   departure  from  his 
sell  land  and   power.     But  even  if  it  were,  we  are  not  prepared   to 
»anu°not       admit,  that  the  whole  contract  was  vitiated  by  it,  and 
warranted  by  rendered  a  nullity.   On  this  point,  the  case  of  Dehart, 
bis  authority,  &c#1  V8.  Wilson  &c,  decided   by  this  court,  at  the 
mayPUartChifer  APrU   term>   182S,  is  cited.     There   a  particular  au- 
•lection,  en-    thority  was  given  to  execute  an  injunction  bond  con- 
force  to  much  ditioned,as  required  by  law.     The  court  decide,  that 
ta*u<»n-    the  bond  actua,,y  executed  by  the  agent,  differed  in 
forms  to  the     the  condition  of  it,  substantially,  from  the  condition 
authority, or   prescribed  by  law.      Imposing  on  the  principal, in  the 
■ionVthV1'    °Pinion  of  the  court>  a  Mabilityf  different  from   that 
whole,  if  the    which  he  authorized  his  agent  to  impose,  it  was  there- 
principal  will  fore,  not  binding.     But  here  a   power  to  sell  land  is 
not  enter  into  g|ven.  no  particular  form  is  prescribed  for  the  instru- 
?  ecovenan     ments  which  the  agent  may   execute  as  evidence  of 
his  sales.     If  therefore,  in  any  such  instrument,  he 
shows  what  land  he  did  sell  for  bis  principal,  and  it  be 
the  land  he  was  authorized  to  sell,  and  then  proceeds 
in  the  same  instrument,  to  bind  his  principal  to  do  an 
act  not  warranted  by  the  power,  it  seems  to  us,  that 
the  principal  may  well   be  coerced   to  perform  thai 
part,  wherein  the  agent  had  power  to  bind  him.    la 
such  a  case,  the  purchaser  or  covenantee,  might  well 
resist  a  specific  execution  of  the  contract,  because,  he 
could  not  get  all  which  his  contract  stipulated  he  was 
to  have;  but  when  he  is  willing  to  accept  a  part  only, 
and  that  part  which  the  agent  had  authority  to  sell  or 
to  contract  for,  we  see  no  ground  upon  which  the  prin- 
/    cipal  can  object.    In  such  cases,  the  doctrine  of  Coke 
f     may  be  safely  relied  on,  that,  "where  a  man  doth 
{     that  which  he  is  authorized,  and  more,  it  is  good  for 
5      that  which  is  warranted,  and  void  for  the  rest"    If 
\     then,  the  stipulation  to  convey  with  general  warranty, 
exceeded  the  power,  we  are  of  opinion,  that  the  only 
effect  it  should  have  ought  to  be  an  exhoneration  from 
the  warranty. 

The  second  question  relates  to  the  manner  of  sign- 
The  signing    jng  the  contract  by  Hopkins.    It  is  contended  by  the 
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Counsel  for  the  appellee*,  that  it  is  the  contract  of  Vahaju'«»i 
Hopkins  alone,  and  that  it  cannot  be  enforced  upon  hofkim' 
A  Ives,  or  his  heirs.     That  Hopkins  is  personally    adm'r.  &c. 

bound  by  the  contract*  from  the  manner  of  its  execu-  ~ — — 

tion,  we  will   not  question.     We  might  concede,  that  yJJTfer but 
an  action  of  covenant  upon  it,  for  foiling  to  convey,  or  ielf/and  at 
cause  to  be  conveyed,  would  entitle  the  covenantees  to  attorney  for 
recover  against  Hopkins,  as  well  for  the  land,  owned  ^J1  Jfjj* 
by  Alves,  as  that  owned  by  himself.     But  it  does  not  personally* 
thence  follow,  that  a  suit  in  Chancery,  may  not  compel  and  though 
Alves,  or  his  heirs  to  a  specific  execution.    The  rule  *°{ .in  'P™^ 
that  an  attorney,  in  executing  an  authority,  should  do  Jn  exemption 
it  in  the  name  of  the  person  giving  the  power,  and  not  of  the  power, 
in  the  name  of  the  attorney,  is  laid  down  as  a  correct  "™aW"n_ 
one  by  Paley,  on  Agency,  152;  and  Coke  Lit.  258,  a.  ceiio^in  de- 
and  we  have  no  doubt  of  its  propriety ;  but  we  have  crating  a  ape- 
not  been  able  to  find  any  adjudged  case,  applicable  to  ciJj°£er0f° [lt 
an  executory  contract,  forbidding  the  chancellor  to  executory 
interpose,  to  aid  a  defective   execution  of  a  power,  contract, 
when  the   defect  consists  in  the  difference  between  Jhich  i*  e*** 
eigning  the  principal's  name  by  his  attorney,  and  sign-  a!ainst  the 
ing  the  attorney's  name  far  the  principal.     In  el-  heirs  of  w. 
ecuted  contracts,  such  as  the  case  of  Harper  vs.  *!▼*• 
Hampton;  1  Harris  and  McKenney,  175  (note)  and 
Frontin  v*  Small,  2  Raymond  141  ft,  courts  have  held 
deeds  invalid,  which  were  executed  in  the  name  of  the 
attorney  for  the  principal,  regarding  such  deeds  as  the 
acts  of  the  attorney,  and  not  the  acts  of  the  principal. 
But  the  case  of  Harper  vs.  Hampton,  referred  to, 
was  not  decided  by  the  court  of  appeals  of  Maryland,  • 
in  which  it  was  pending,  at  the  date  of  the  note  refer- 
red to,  and  how  it  was  finally  disposed  of,  we  know 
not*    The   case  of  Onion's  lessee  vs  Hall,  to  which 
the  note  relative  to  the  case  of  Harper  vs.  Hampton 
is  attached,  is  an  authority  in  support  of  the  validity 
of  a  deed,  executed  by  signing  thus,  "Roger  Matthews 
attorney  in  fact,  for  the  said  Anna  Wriothesley,"  and 
which  in  its  commencement,  purports  to  be  a  deed  be^ 
tween  said  Anna,  and  Wm.  Brown    The  signing  in  this 
case,  bears  a  strong  analogy  to  the  signing  by  Hop- 
kins for  Alves,  and  it  may  be  remarked,  that  the  con- 
tract which  is  sought  to  be  specifically  executed,  shews 
upon  its  face,  beyond  all  doubt,  that  Hopkins  in  styling 
himself  attorney  for  Alves*  did  not  merely  design 
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VawadaUh4i  thereby,  a  description  of  bis  own  person,  but  that 
HopKuts'  Alves,  was  intended  to  be  affected  by  it.  It  is  obvi- 
adm'r.  &o.  ously  an  attempt  on  the  part  of  Hopkins,  to  execute 
■  his  power,  by  entering  into  an  executory  contract. 
Whatever  adjudications  therefore,  may  have  taken 
place  on  trials  at  law,  in  regard  to  executed  contracts 
where  attorneys  have  not  observed  the  proper /orm,  in 
the  execution  of  their  authorities,  we  do  not  feel  our* 
selves  constrained  to  apply  the  rigid  rules,  to  be  found 
in  some  of  them,  to  executory  contracts,  in  a  chancery 
proceeding  like  the  present.  It  is  tbe  chancellor's 
proper  element,  to  decree  a  specific  execution  of  agree* 
ments,  to  assist  defective  conveyances,  and  to  aid  de- 
fective executions  of  powers.  In  Sugden$oo  Powers, 
344,  it  is  laid  down,  that  "at  law,  the  omission  of  any 
circumstance  required  to  the  execution  of  a  power* 
was  deemed  fatal;  but  equity,  where  there  was  a 
good  or  a  valuable  consideration  interposed  its  aid,  and 
supported  the  defective  execution  of  the  power.19  "A 
power  of  attorney,  is  a  common  law  authority."  Sug- 
den,  on  Powers,  1.  If  tbe  contract  between  Hop* 
kins,  and  Vanada  and  Winpee  was  invalid  at  law,  so 
far  as  Alves  and  his  heirs  are  concerned,  in  chancery, 
it  is  otherwise.  There  it  ought  to  be  enforced.  The 
statute  of  Frauds,  does  not  prohibit  our  doing  it.  Tbe 
terms  of  the  sale  are  evidenced  by  writing,  signed  by 
the  agent  for  the  principal,  and  we  cannot  perceive 
any  mischief  likely  to  result  to  society  from  enforcing 
a  specific  execution  in  such  cases. 

We  are  therefore  of  opinion,  that  the  circuit  court 
erred  in  refusing  relief  to  the  complainants,  now  plain- 
tiffs in  error;  they  were  entitled  to  a  specific  execu- 
tion of  the  contract  of  their  ancestor,  conformably  with 
this  opinion.  Had  it  been  proper  to  dismiss  tbe  bill,  as 
to  the  heirs  of  Alves,  the  court  ought  not  to  have  dis- 
missed it  as  to  Hopkins'  administrator  and  heirs.  If 
the  plaintiffs  in  error,  could  not  get  the  land  from  Alves4 
heirs  under  the  prayer  for  general  relief,  a  decree 
should  have  gone  against  the  representatives  of  Hop- 
kins. But  it  is  not  necessary  to  state  more  on  this 
point,  as  we  are  of  opinion,  the  plaintiffs  in  error  were 
entitled  to  a  conveyance  from  Alves'  heirs,  for  the  in- 
terest of  their  ancestor  in  their  land  described  in  th£ 
contract  sought  to  be  enforced. 
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the  decree  of  the  circuit  court  is  reversed,  and  the  Lorrus 
cA«e  remanded  with  instructions,  to  render  a  decree  ij0CKJif  &0# 

not  inconsistent  with  this  opinion.    The  appellants 1 — 1 

most  recover  their  costs. 

Crittenden  and  Denny,  for  plaintiffs;  Mayes,  for  de- 
fendant. 


LoftUS  VS.    LoCker,  fyc.  BcixEFAdiAt 

Error  to  the  Christian  Circuit ;  B.  ShacXslfoxd,  Judge.         Case  SG, 

Scire  facias*      Executor.     Assets.     Legal*     Equitable. 

Devastavit.    Judgment.     Quando  acciderint. 
Jddgo  Ro*K&TftoK  delivered  the  opinion  of  the  Court.  April  *l  • 

LpCMfe  and  Wheatly,  having,  on  an  Statement  df 
issue  of  fkne  admntstravu\  recovered  judgment,  the  case. 
uquando  accider%ntyv  against  Loftus,  as  executor,  after- 
wards issued  a  scire  facias  against  him,  reciting  their 
judgment,  and  suggesting  that  assets  sufficient  to  pay 
their  judgment,  had  since  come  to  the  hands  of  the 
executor. 

On  an  issue  involving  the  question,  whetfarer  asset* 
had  come  to  the  hands  of  the  executor  or  not,  the  jury 
found  a  verdict  against  the  executor,  and  the  court, 
thereupon,  rendered  judgmeut  for  executor,  &c. 

On  the  trial  it  was  proved,  that  after  the  date  of 
the  judgment,  in  favor  of  Locker,  &c.  the  executor 
had  sold  a  tract  of  land,  devised  to  be  sold,  for  pay- 
ment of  debts,  and  had  received  between  $1300  and 
-\  $2000  for  it;  and  it  was  also  proved  that  other  judg- 
ments had  been  obtained  against  the  executor,  by  de- 
fault, since  the  date  of  Locker  and  Wheatley's  judg- 
ment 

The  court  instructed  the  jury  that  the  money  receiv-  Instruction* 
ed  for  the  land,  was  equitable  assets,  which  could  be  pwntoike 
reached  only  by  bill  in  chancery,  and  that,  therefore, Jttrjr* 
the  proof  in  relation  to  that  fund  must  be  disregarded. 
And  the  court  also  instructed  the  jury,  that  the  said 
judgments  Against  the  executor,  by  default,  were  con- 
clusive evidence  against  him,  of  assets. 

Exceptions  were  taken  to  these  instructions,  to  the 
counsel  of  the  parties  respectively.  ^ 
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Lorrus,  The  court  erred  in  each  opinion.    Before  the  tend 

Locker,  &c.   was  ^^  aD(*  ^e  moncy  collected,  the  devise  for  pay- 

— 1  ment  of  debts,  might  be  assets  in  equity ;  but  the  mo* 

Land  deviied  ney,  when  received  by  the  executor,  was  assets  "enter 
thebwmentr  ™aiYw."  The  land  devised  to  be  sold  was  considered, 
of  debUre-  in  equity,  as  money,  before  the  sale.  After  the  sale, 
quitable  as-  the  money  produced  by  it,  was  assets  derived  from  the 
raone  arising  e8tete  °'  ^e  testator.  The  first  was  equitable,  the 
from^le!*1  last,  we  are  inclined  to  think,  was  legal  assets.  3  Bae. 
when  collect-  Abr.  58;  Har.  Co.  Lit.  236.  Money  arising  from  the 
e^,  legal  a*-  8aje  0f  |an(j  devised  to  be  sold,  is  legal  assets,  although 
the  title  to  the  land  was  not  vested  by  the  will,  in  the 
executor.  1  Pr.  Wins*  151;  Toller,  412-14. 

We  know  that  courts  of  chancery,  have  endeavored 

Executor      >fo  expand  the  doctrine  of  equitable  assets,  and  that 

"****  *ui.,t*  modern  authorities  may  be  found  in  Fonblanqu'e's  notes 

for  mifappli?   an(*  ^l^^^ere,  which  denominate  money  obtained  by 

cation  of  e-     the  sale  of  land  devised  to  be  sold,  equitable  assets. 

qaitable  at*     But  whether  the  money,  in  this  case,  were  legal  or  only 

^^npei,-b"  •Agitable  awcts,  was  not  material  to  the  issue  on  the 

•onallyjby      scire  facias.     We  suppose  that  an  executor  may  be 

legal  prooeif.   guilty  of  a  devastavit  for  the  misapplication  of  equita- 

„.    f   .        ble  assets;  and  may  be  subjected,  therefor,  to  personal 

proier?***      responsibility,  by  a  proceeding  at  law,  in  this  state,  a 

suit  in  chancery  is  not  necessary.     After  judgment, 

"quanta  acciderint"  if  any  assets  of  any  kind,  liable  to 

the  payment  of  debts,  came  to  the  executor's  hands,  he 

ought  to  have  appropriated  them  to  the  payment  of 

the  debts  of  the  testator;  and  for  not  doing  so,  the 

judgment  creditors  could  proceed  against  him  by  scire 

facias.    And  if  by  this  proceeding  they  cannot  coerce 

their  debt,  they  may,  in  the  appropriate  manner,  make 

the  executor  responsible  as  for  a  devastavit.     The  di£ 

ference  between  legal  and  equitable  assets  is,  that  the 

former  must  be  appropriated  to  payment  of  debts  ac- 

Jadgmeot™.  cording  to  legal  priority;  the  latter  may  be  subjected 

by  default  af'  1°  chancery,  to  all  the  debts,  ikpari  passu"    The  exe- 

ter  judgment,  cutordoes  not,  by  his  plea,  show  that  there  are  other 

•W^ont"    debts,  than  that  of  Locker,  &c 

former  iiotion  But  the  judgments  against  the  executor,  by  default, 
onsiirot*  werc  only  prima  facie  evidence  of  assets,  and  therefore, 
conclusive  of  the  court  also  erred  in  deciding  that  they  were  *con- 
*****  elusive."    Since  the  act  of  1811,  a  judgment  against 
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am  executor  for  debt,  by  default,  does  not,  as  before,.  Rtod 
conclude  him  as  to  assets*  Thomi! 

This  is  the  only  error  of  which  the  executor  com-  verdict  upon 
plains,  for  which  the  judgment  can  be  reversed,  and  tcin facial,  ta 
for  this  alone,  the  judgment  must  be  reversed,  and  the  enforce  judg- 
cause  remanded  for  a  nfew  trial.  JSferfiTii? 

If  there  be  another  finding  for  the  plaintiffs  below,  *JinJte*,r-  JJ 
it  should  ascertain  the  amount  of  assets  which  have  arai^inthe 
come  to  the  executor,  since  the  judgment  which  the  amouot  of 

scire  facias  seeks  to  enforce.  awetsthat 

have  cone  to 
Triplet^  for  plaintiff;  Crittenden,  Denny  and  Mayes,  bit  hand. 

for  defendants.. 


Rvdd  vs.  Thorns.  d*bt. 

Error  to  the  Mason  circuit;  Wis.  P.  Roper  Judge.  <ja,e  37, 

Won  est  factum.      Variance.      Evidence.      Departure* 
Pleadings*     Oyer.     Bill  of  exceptions. 

Judge  Uhdkkwood,  delivered  the  opinion  of  the  Court.  AorilSl. 

The  plaintiff  in  error  plead  non  estfao  Declaration 
turn,  in  these  words,  to  action  of  debt  brought  against  set  «ut  an  ob- 
bim  by  the  defendant,  "that  the  supposed  writing,  ob-  ligation  pay- 
rigatory  in  the  declaration  mentioned,  and  recited,  is  ^e'dept" 
not  his  deed."    Issue  was  joined  and  verdict  and  judg-  plead  mm  t»t 
roent  rendered  for  Thorns,  in  the  circuit  court.    The  /actum.  Pl'tff. 
obligation  sued  on,  as  set  out  in  the  declaration,  bore  Jjjj!^  i™  ^Jl 
date  14th  August,  1826,  and  was  payable  1st  of  Janu-  ligation,  the 
ary,  1 836,    In  support  of  the  issue,  Thorns,  on  his  part,  execution  of 
offered  in  evidence,  an  obligation  dated  14th  August,  7bp?b'  by 
1 826,  for  the  sum  demanded  by  the  writ  and  declara-  admitted" 
tion,  but  payable  on  the  1st  of  January,  1837,  instead  payable  1st. 
of  the  1st  of  January,  1826,  the  execution  of  which,  Janjiwy.obi 
by  Rudd,  was  admitted,  but  he  objected  to  its  being  J~rjanee\  the 
read  as  evidence,  because  it  varied  in  the  time  of  pay-  objeotion'tut* 
ment,  from  the  obligation  set  out  in  the  declaration,  tamed  ;dePt. 
The  court  admitted  the  evidence,  and  whether  the  p^Sa/he"0 
court  erred  in  admitting  it,  is  the  only  question  for  did. 
decision.    It  is  a  well  settled  rule,  that  when  a  deed  is 
the  foundation  of  the  action  and  profert  is  made  in  the 
declaration,  the  defendant  is  entitled  to  oyer.     But 
if  the  defendant  does  not  choose  to  crave  oyer,  on  the 
contrary  omits  it,  files  a  plea  of  non  est  factum,  as  tn 
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Eudd  the  present  case,  we  know  of  no  principle  of  law,  or 

ThomsI  ru'e  °'  practice,  which  prohibits  his  doing  so.     What 

.*  deed  was  it,  the  execution  of  which  was  put  in  issue 
\fj  the  pleading?  Surely  not  a  deed  payable  on  the 
1st  of  January,  1827,  butt  one  payable  on  the  1st  of 
Jan.  1826;  to  make  the  controversy  turn,  therefore, 
on  the  validity  of  an  obligation,  payable  on  the  1st  of 
January,  1827,  was  a  departure  from  the  matter  put 
in  issue,  and  calculated  to  surprize  the  defendant  in 
the  circuit  court.  The  evidence  offered,  was  there* 
fore,  inadmissible.  It  may  be  urged  that  it  was  obvi* 
ously  a  mistake^  apparent  on  the  face  of  the  declara- 
tion, in  seting  out  the  time  of  payment,  on  the  1st  of 
January,  1826,  that  being  a  day  prior  to  the  execution 
of  the  deed  declared  on.  H  is  true  that  the  declara- 
tion presents  an  apparent  inconsistency)  but  there  is  no 
more  reason  to  suppose,  from  the  face  of  the  declara- 
tion, that  there  was  a  mistake  in  the  time  fixed  for 
payment,  than  in  the  date  of  the  note  or  obligation,  and 
the  deed  might  have  been  written  precisely  as  declar- 
ed on.  The  proof  and  allegations  must  correspond  in 
substance,  if  they  do  not*  the  plaintiff  should  be  non- 
suited. The  variance  between  the  declaration  and 
proof,  in  this  case,  was  substantial.  1  Chitty,  478* 
shows  that  the  defendant  in  the  circuit  court,  had  a, 
right  to  plead  as  he  did. 

The  counsel  for  the  defendant  in  error,  insists  that  as 
1W  abiilof  the  bill  of  exceptions  does  not  purport  to  contain  all 

e*t* uietoat  *e  ev^ence  g^en on  *^e  tria'>  t*lat wc  should  not  re- 
jTcontai&t  verse  the  cause,  for  it  may  be,  that  such  an  obligation 
all  tbeevi-  as  that  declared  on,  was  given  in  evidence*  for  aught 
^■h*5  IhV*  ^at  aPPears#  ^e  cannot  admit  the  correctness  of  the 
iilegtUor  im-  argument.  It  is  manifest  from  the  exception, that  the 
proper  «vi-  obligation  read  in  evidence ,  and  which  was  objected  to* 
d*°C^W,i,hJr  waB  a<*m*tte<*  as  *e  foundation  of  the  plaintiff's  right 
So«ndatloaor  to  recover  on  his  declaration,  and  the  judgment  giving 
the  judgment,  interest  from  the  1st  of  January,  1827,  instead  of  1826, 
it  manifesto  also  shows  it.  It  will  not  do  to  disregard  long  settled 
wquirei°re"  ru,es  of  ,aw  and  Practtce.  If  they  procrastinate  jus- 
Tision.  tice  for  a  time,  as  may  be  the  case  in  the  present  in- 

stance, the  mischief  will  be  less  than  it  would  be  by  at- 
tempting to  adopt  new  rules  to  suit  the  justice  of  each 
particular  case.  Parties  must  present  their  cases 
qncfer  the  settled  rqles  of  law,  and  not  require  courts 
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to  make  new  rules  to   obviate  their  negligence  or  Hardin 
defects.  Xh»  gotsa* 

The  judgment  of  the  circuit  court  is  reversed,  and     W0R»  *<>•. 
the  caufee  remanded  for  proceedings  dc  novo.    The 
plaintiff  in  error  must  recover  costs. 

Hord^  for  plaintiff;  Broim,  for  defendant, 


Hardin  vs.  the   Governor,  for  Handlers  Dm. 
Executors. 

Error  to  the  Franklin  Circuit ;  Hsuar  Da  vino*,  Judge.         Cate  68. 

Sergeant  ef  the  Court  of  Appeals.     Statute.    Costs.    Se- 
curity. 

Judge  Uhdbrwood  delivered  the  opinion  of  the  Court.  April  21. 

The  sergeant  of  the  court  of  Appeals  The  deputy 
took  a  replevin  bond,  in  satisfaction  of  an  execution  «f  *b«  •«*- 
which  issued  in  favor  of  the  relators  for  costs  recover-  Sort  of  ap? 
ed  by  them  in  this  court*    The  replevin  bond  having  peaU,  collect- 
become  due,  an  execution  issued  on  it,  directed  to  the  «d  cost,  upon 
sergeant,  and  was  collected  by  one  of  bis  deputies,  "  "pie"y0n 
who  (ailed  to  pay  over  the  money.    Whereupon  the  bond,  and 
relators  instituted  this  suit  against  Hardin,  one  of  the  failed  to  pay 
sergeants  sureties,  in  his  official  bond,  to   recover  JJJJJ^8^^.. 
the  money  for  the  sergeants  default.    Hardin  resists  a  Curity  of  the" 
recovery  upon  the  ground,  that  the  sergeant  had  no  sergeant  re- 
lawful  authority,  to  execute  any  writ  of  execution  for  ?T^blA*  t 
costs,  and  consequently,  that  his  bond  did  not  render  the  ao^  %  rj^ 
him  responsible  for  any  act  of  the  sergeant  or  his  gest,  1128, 
deputies,  in  relation  to  executions  for  costs..    We  are  cJfatilll tbo 
of  opinion,  that  the  defence  relied  on  by  Hardin,  ought  ?eart,°pr*r~ 
to  have  been  sustained*    The  sixth  section  of  the  act  hibiu  his  col- 
creating  the  office  of  sergeant  of  the  court  of  appeals,  toting  coats 
prohibits  him  from  executing  "any  writ  of  execution  Recondition 
for  costs,"  see  %  Digest,  1 128.    By  the  same  act,  the  of  official 
clerk  of  this  court  could  not  direct  process  to  the  ser-  bond  not  bro- 
geant,  unless  at  the  request  of  the  party  interested,       ' 
and  no  request  of  the  party  would  legitimate  the  issu- 
ing an  execution  for  costs  directed  to  the  sergeant 
contrarv  to  the  sixth  section  of  the  act*    The  condi- 
tion of  lEIardin's  bond,  is  that  the  sergeant  shall  dis- 
charge the  duties  of  his  office  agreeably  to  law.    As 
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HARDIN 
VS. 

The  govxr- 
woa,  Ifo. 


Execution 
being  on  re- 
plevy bond 
not  material. 
The  court 
will  inspect 
the  whole 
proceedings. 


the  law  did  not  make  it  the  duty  of  the  sergeant  t* 
collect  executions  for  costs,  but  prohibited  his  doing 
it,  he  had  no  duty  to  perform  in  relation  to  such  exe- 
•  cutions;  consequently,  nothing  was  required  of  the  se- 
curities in  the  official  bond,  if  the  sergeant  failed  to 
execute  such  process.  If,  though,  he  proceeded  to 
execute  it  contrary  to  law,  and  collected-  the  amount, 
it  may  be  said  the  law  then  imposed  a  duty  on  him, 
to  pay  over  the  amount  to  the  person  entitled  to  it.  It 
is  true,  that  in  such  case,  an  individual  responsibility, 
would  be  imposed  by  law,  to  account  for  money  had 
and  received  to  the  use  of  another;  but  we  do  not 
perceive  the  ground,  for  official  responsibility  in  such 
a  case.  Where  an  officer  by  colour  of  his  office,  col- 
lects money,  in  virtue  of  process,  which  he  has  no  legal 
authority  to  execute,  and  thereby  inflicts  an  injury  on 
the  defendant  in  the  process,  by  transcending  his  pow* 
er,  we  do  not  intend  to  be  understood  as  deciding,  that 
an  individual  thus  injured,  could  not  maintain  an  action 
on  the  official  bond.  Such  a  case  is  materially  variant 
from  the  present. 

It  is  contended  by  the  counsel  for  the  relators,  that 
the  first  execution  for  costs,  was  merged  in  the  reple- 
vin bond,  and  that  as  the  second  execution  which,  is- 
sued on  the  replevin  bond,  was  that  on  which  the 
money  was  collected,  that  we  should  not  look  farther 
back,  than  to  the  replevin  bond,  which  we  should  regard 
as  a  judgment  for  so  much  money,  without  enquiring, 
whether  it  was  for  costs  or  not  We  think  differently ; 
we  have  a  right  to  inspect  the  whole  proceedings  in 
such  a  case,  and  to  prevent  that  being  done  by  indi- 
rection, which  cannot  be  lawfully  done  directly.  If, 
instead  of  taking  the  replevin  bond,  the  money  had 
been  received  on  the  first  execution,  it  being  for  costs, 
Hardin's  bond,  would  have  imposed  no  liability  on 
him.  Taking  a  replevin  bond,  and  then  collecting 
that  by  execution,  cannot  convert  costs  into  any  thing 
else.  The  securities  of  a  sheriff,  are  not  liable  for  the 
amount  of  fee  bills  collected  by  him,  and  which  be 
was  not  bound  by  law  to  receive.  The  present  is  a 
stronger  case  in  behalf  of  the  securities  of  the  ser- 
geant, who  is  prohibited  from  acting  on  executions  for 
costs. 
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The  judgment  of  the  circuit  court  is  reversed,  with  Violkt,  ice. 
directions  to  render  judgment  in  the  agreed  case,  for  WATJ£t, 

the  defendant   in  that  court.    The  plaintiff  in  error ! — 

must  recover  his  costs. 

.Afonroe,  for  plaintiff;  Brown,  for  defendant. 


Violet,  &?c.  vs.  Waters.  „    an 

Caw  69. 
Error  tb  the  Henry  Circuit;  Henry  Davidge,  Judge. 

Defendants.     Process.     Service.    Appearance.     Practice* 

Judge  Robe&tioh  delivered  the  opinion  of  the  Court.  Character  of 

.  This  is  an  action  of  covenant,  by  Wa-  action. 
ters  against  Violet,  and  two  others,  in  which  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff.     Three  Alrienmelltof 
errors  are  assigned.     1st.  That  the  declararation  is  erroft. 
defective,  and  therefore,  the  demurrer  to  it  ought  to 
have  been  sustained.     3d.     That '  improper  evidence, 
excepted  to  by  defendants,  was  admitted  by  the  court. 
And,  3d.    That  there  being  no  evidence,  that  process 
had  been  served  On  one  of  the  three  persons  sued,  it 
was  erroneous  to  give  judgment,  without  a  proper 
disposition  of  the  case,  as  to  him. 

There  is  nothing  in  the  two  first  error*  assigned. 
The  declaration,  although,  unnecessarily  minute,  and 
indiscreetly  historic,  is  nevertheless,  very  intelligible, 
and  shews  a  good  substantive  cause  of  action.     And 

the  evidence  excepted  to,  was  legal  and  admissable.  Three  persorn 

0  sued ;  record ; 

But  the  third  error  is  fatal.    It  is  not  necessary  to  "the  defend - 
decide,  whether,  if  only  two  persons  bad  been  sued,  ?Jlf,aprpear" 
the  often  repeated  declaration  in  the  record,  "the  de-  retorned°exe- 
fendants    appeared,"    and  "the   parties  appeared ;"  cuted  on  but 
would  necessarily  have  included  both,  and  such  evi-  Jwo;MI!*?5 
dence  of  appearance,  would  have  superseded  a  return  doeJ^iot 
of  service.    For,  as  three  were  sued,  the  expressions  prove  the  ap- 
quoted,  do  not  mean,  barely  because  they  are  in  the  Pf*'*?000' 
plural,  that  all  three  appeared,  "defendants;"    in  heVotKJ- 
the  legal  import  of  the  term,  means  those  on  whom  been  lerred 
process  has  been  served.    As   the  writ  was  returned,  with  procesi, 
executed  on  only  two,  the  legal  construction  of  the  ££]  *°  *** 
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DA  HA 

VS. 

Brown. 


style  of  the  record,  is,  that  those  two  (who  alone  were 
defendants)  appeared.  If  the  process,  was  not  exe- 
cuted on  the  third,  the  court  erred  in  its  judgment* 

There  is  nothing  in  the  record  which  can  enable 
Unlets  intrin-  this  court  to  decide,  that  the  writ  was  ever  executed  on 
sic  evidence  more  than  two,  or  that  the  third  person  ever  appeared 
courtwlunot  *n  court.  Unless  the  record  exhibited,  as  it  does  not, 
ex  officio,  or-  some  intrinsic  evidence  of  its  being  incomplete,  the 
der  a  ccrtiora*  court  would  not,  ex  officio,  direct  a  certiorari  to  supply 
n*  any  supposable  defect.    It  was  the  duty  of  the  coun- 

sel, to  have  moved  it,  if  he  supposed  that  it  could  op- 
erate to  the  advantage  of  his  client. 

On  the  record,  as  it  is,  the  court  cannot  do  other* 
wise,  than  reverse  the  judgment,  and  remand  the  cause 
for  proceedings,  consistent  with  this  opinion. 

Monroe,  for  plaintiff;  Crittenden,  for  defendant* 


Charccrt. 
Case  70. 


April  22. 

Bill  to  s object 
Crocket's 
stock  in  the 
F.  bank  of 
•Jessamine,  to 
the  payment 
of  a  judgment, 
upon  which 
eseevtioas 
,  had  been  re- 
'  turned  'no 

Property  ;* 
tockholders 
hot  defts. 
adjudged : 
•the  commis- 
sioners, ap- 
pointed to 
wind  up  the 


t)ana  vs.  Brown,  &fc. 

Error  to  the  Jessamine  Circuit;  W.  L.  KeLly,  Judge. 

Bank.     Stockholders.     Charier.     Parties.     IAen*     Lit 
pendens.     Commissioners.     Statute. 

Judge  RobkrtsoA  delivered  the  opinion  of  the  Court. 

Dana  having  obtained  judgment  against 
Robert  Crocket,  caused  executions  to  issue  thereon* 
which  were  returned  "no  property."  He  then  filed 
this  bill  in  chancery,  against  Crocket  and  the  commis- 
sioners of  the  Parmer's  Bank  of  Jessamine,  to  subject 
to  his  judgment,  stock  owned  by  Crocket  in  that  bank. 

Crocket  did  not  answer,  and  the  commissioners  ad- 
mit that  he  has  stock,  in  his  own  name,  to  the  amount 
of  $800;  in  that  of  his  wife,  for  $800,  and  in  those  of 
his  children,  for  $400;  but  insists  that  he  owes  the  baok 
a  debt  larger  than  the  amount  of  the  stock  in  his  own 
name. 

The  circuit  court  dismissed  the  hill  absolutely,  and 
the  decree  has  been  reversed  by  the  late  judges  of  this 
court,  on  the  ground  that  the  stockholders  were  neces* 
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6ary  parties,  and  therefore,  the  bill  ought  to  have  been  D**A 


?i. 


dismissed  without  prejudice.  Broww 


We  have  granted  a  rehearing,  and  now  decide,  that  bank  were 

the  stockholders  were  not  necessary  parties,  and  that  substituted* 

Dana  is  entitled  to  relief  out  bf  the  $800  in  Crocket's  by  the  legis- 
rt««  MM  v  lature,  tot  the 

own  name.  stockholders; 

The  Bank  of  Jessamine  is  one  of  those  whfch  had  JJJS£jjcri 
forfeited  their  charters.  Its  concerns  were  confided  to  not  necessary 
the  commissioners  (who  are  defendants,)  to  be  wound  defendants. 
up  by  them.  When  this  suit  was  brought,  the  Bank 
was  not  only  "functus  officio*?  and  therefore,  could  nei- 
ther sue  nor  be  sued,  in  its  corporate  capacity,  but,  as 
its  interests  were  all,  by  law,  vested  in  the  commission* 
erg,  and  its  funds  all  placed  in  their  possession,  these 
funds  might  be  attached  in  their  hands,  in  chancery, 
by  a  creditor  of  a  stockholder;  and  in  such  a  suit  it  is 
not  necessary  to  make  the  stockholders  parties.  If, 
notwithstanding  the  forfeiture,  the  stockholders  knight 
be  considered  the  legal  owners  of  the  stock,  still,  in 
equity,  the  stock  in  the  possession  of  the  Commissioners-, 
may  be  attached,  without  making  the  stockholders  de- 
fendants. Because  the  commissioners  are  appointed 
by  law  to  represent  and  act  for  them,  and  therefore, 
Ihey  are  bound  by  the  acts  of  the  commissioners.  But 
it  is  clear,  that  the  stockholders  can  only  act  through 
the  commissibners. 

A  bankrupt  is  not  a  necessary  party  to  a  suit  against 
his  commissioners.  Wherever  there  is  a  multitude  of 
persons  interested,  and  there  is  6uch  a  privity  among 
them,  as  to  render  a  decree  against  some,  obligatory 
on  all,  the  omission  to  make  all,  parties  td  a  bill  in  rela- 
tion to  the  joint  stock*  is  not  objectionable.  Thus,  in 
a  bill  against  the  committee  of  a  voluntary  society,  it  is 
not  necessary  to  make  the  members  of  the  society,  de- 
fendants. Cooper's  Equity,  40.  Such  seems  to  be  the 
relation  between  the  commissioners  and  the  stockhol- 
ders, in  this  case. 

The  legislature,  in  authorising  the  business  of  the 
bank  to  be  done  by  Commissioners,  intended  that  it 
should  be  done  without  the  intervention  of  the  stock- 
holders, otherwise,  there  would  haye  been  no  motive 
for  the  appointment  of  commissioners.    This  provi* 
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Coffee,  fee. 

vs. 
Watt. 


The  commis- 
sioners had 
no  lien  upon 
the  stock  to 
give  prece- 
dence. 


The  Luftn- 
dens  gives  pri- 
ority. 


sion  of  the  act  of  assembly,  was  intended  for  the  bene- 
fit and  convenience  of  the  stockholders,  and  their 
debtors  and  creditors;  and  surely  it  would  never  have 
been  made,  if  the  stockholders  were  expected  to  sue 
and  be  sued,  or  were  supposed  to  have  any  right  of 
action  without  the  act. 

We  are  of  opinion  that  it  was  not  necessary  that 
Dana  should  have  made  the  stockholders  defendants, 
with  the  commissioners.  The  latter  seem  to  occupy 
the  places  of  the  president  and  directors,  In  equity* 

The  claim  of  the  commissioners  to  retain  Crockett's 
stock,  for  a  debt  alleged  to  be  due  by  him  to  the  bank, 
cannot  at  ail  them  in  opposition  to  the  right  of  Dana. 
There  is  no  evidence  that  Crocket  is  indebted  to  the 
bank,  if  there  were,  the  bank  had  no  lien  on  his  stock, 
and  no  right  to  precedence  over  other  creditors. 

The  "Lis  pendens"  in  this  case,  gives  Dana  the  pric*- 
rity.  1  Litts.  Repts.  308;  4  Burrow,  2214;  Lit.  Set. 
Ca.  279;  4  Bibb,  340;  lb.  243;  3  Monroe,  126-,  3 
Atkin.  356;  Edhill  vs.  Hay  word. 

The  decree  is,  therefore,  reversed,  and  the  cause  re- 
manded with  instructions  to  enter  a  decree  in  favor  of 
Dana,  to  be  satisfied  out  of  the  stock  in  Crockett's  own 
name. 

Danaj  for  plaintiff;  Haggin,  for  defendants. 


Order  or 
ct'y  court. 
Case  71. 


April  22. 

It  is  error  in 
the  county 
court  to  bind 
out  any  or- 
phan or  poor 
child,  under 
the  statute  of 
1793,  2  Dig., 
1040,  until 
the  parent, 
next  friend, 


Coffee,  fyc.,  vs  Watt 

Error  to  the  Green  county  court. 

Orphans*     Apprentice,     Statute.     County  Court. 

Judge  Underwood  delivered  the  opinion  of  the  Court. 

The  county  court  of  Green,  at  their 
June  term,  1828,  made  an  order  directing  their  clerk 
to  bind  Yidner  Coffee,  and  seven  others,  children  of 
Annanias  Coffee,  (a  poor  person,  as  stated  in  the  order) 
to  James  Watt;  in  pursuance  of  which  order,  the  clerk 
executed  indentures  binding  the  children.  At  the 
July  term,  1828, of  said  court,  Annanias  Coffee  moved 
the  court  to  set  aside  the  order  of  the  June  term,  and 
to  award  a  summons  against  him,  to  shew  cause,  why 
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his  children  should  not  be  bound  out.    This  motion  Co»fe«,&c. 
was  overruled.     The  case  has  been  brought   to  this  watt! 
court,  and   we   are  called  on  to  decide,  whether  the 


children  have  been  legally  bound  out  or  not.     The  pro-  «*  person 
ceedings  in  the  county  court,  were  no  doubt  intended  car^ofiuch 
to  be  carded  on,  under  the  authority  of  the  act  of  orphan  or 
1793,  making  provision  for  binding  out  poor  orphans,  child,  shall 
and   such  other  children   whose    parents  are    inca-  D**ebeen 
pable  of  supporting  and  bringing  them  up   in   h&nest  and'makes9 
courses;  see   2  Digest,  1040.     By  that  act,  county  default, or 
courts  are  authorized, "if  to  them,  it  shall  seem  right  (*iU  to  ,hewj 
after  summoning  the  next  friend  of  or  person  wilh  whom  j^^he*!*-' 
such  poor  orphan,  or  other  child  shall  reside,  to  make  an  cord  must 
order,  directing  their  clerks  to  bind  out,"  &c.      It  is  »*>cw  the *ta- 
manifest,  that  the  act  directs  the  summoning  of  the  beeVpwsued. 
next  friend  or  person,  with  whom  the  child  resides, 
to  give  such  friend  or  person,  an  opportunity  to  shew, 
that  the  child  is  furnished  with  comfortable  food   and 
clothing,and  that  it  will  be  brought  up  in  honest  courses. 
If  this  can  be  shewn,  the  court  ought  not  to  take  the 
child  from  the  custody  of  its  parents  or  friends,  and 
according  to  any  rational  construction  of  the  act,  it 
is  not  until  after  summoning  the  next  friend  or  person 
keeeping  the  child  for  the  purpose  of  having  these  mat- 
ters investigated,  that  the  court  is  authorized  to  direct 
their  clerk  to  bind  out.     The   records  of  the  county 
courts,  should  always  show,  that  the  court,  after  issu- 
ing the  summons,and  bringing  the  parent  or  next  friend 
or  keeper  of  the  child,  before  the  court,  to  shew  cause, 
made  the  order  for  binding  out     In  this  case  so   far 
from  the  record  shewing,  that  the  court  brought  An- 
nanias  Coffee,  the  parent,  before  them,  by  summons, 
to  shew  cause,  why  his  children  should  not  be  bound 
out,  it  shews,  that  at  the   term,  after   the  order  was 
made  for  binding  his  children,  he  appeared,  requested 
that  the   order  might  be  set  aside,  and  a  summons 
awarded  against  him,  so  that  he  might  have  an  oppor- 
tunity, of  making  defence,  before  bis  children  were  ta- 
ken from  him.    This  the  court  refused.    We  are  clear- 
ly of  opinion,  that  the  proceedings  of  the  cpurt  were 
illegal.     There  is  no  subject  so  well  calculated  to  ex- 
cite strong  feelings,  and  intense  interest,  as  the  sepa- 
ration of  parents  and  children.     The  affections  and 
sympathies  of  the  human  heart  revolt  against  it,  and 
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Willi  ami, 


C^M,J?*  tea  '*  oqSbt  °°*  te  be  donc^  unless  the  welfare  of  the  chili 
renders  it  a  matter  of  necessity.  The  legislature  did 
not  intend  it  should  be  done  except  in  such  a  caset 
•  and  the  legislature  has  secured  to  the  unfortunate  poor 
parent,  the  privilege  of  being  heard,  before  he  is 
striped  of  the  last  comfort  which  may  remain  to  hira» 
his  children.  It  was  wrong  in  the  court  to  prejudge 
the  case,  and  to  conclude,  that  the  father  could  not 
shew}  that  his  children  ought  not  to  be  bound  out. 
They  should  hate  brought  him  before  them,  heard, 
his  proof,  and  then  decided*  In  as  much  therefore* 
as  the  law  has  not  been  complied  with,  by  issuing 
a  summons,  it  is  our  opinion,  the  order  of  the  Green 
county  court,  entered  at  their  June  term,  1828,  di- 
recting their  clerk,  to  bind  out  the  plaintiffs  in  error 
and  the  indentures  of  apprenticeship,  ma.de  in  pursu- 
ance thereof,  are  illegal. 

Wherefore,  the  said  order  is  reversed  and  set  aside, 
and  the  oajd  indentures  are  also  set  aside,  and  shall 
henceforth  be  held  for  nought. 

Denny,  Attorney  General,  for  plaintifc 


BASKAB9Y-.    The  Commonwealth  for  Charlotte  Bobbins, 
vs.  John  Williams,  && 

Cete  7*.  Error  to  the  Henry  County  Court. 

#astardy.     Bond.    Removal*    Power  of  County  Court. 

April  S3*         Judge  Robrrtion,  delivered  the  opinion  of  the  Court. 

On  a  warrant  prosecuted  by   Charlotte 
Proceedings    Robbins  against  John  Williams,  charging  him,  with  be- 

co  rt!fromtJ  in?  the  father  of  her  bastard  chJ,d»  the  county  court 
mi1 to^iarr,  adjudged  that  he  should  pay  for  the  maintenance  of 
including  va-  the  child  $200  in  ten  annual  installments,  of  $$0  each^ 
riout  orders.    Whereupon  he  executed  in  court,  a  bond,  with  Thomas 
ftL  Bajlard  his  security,  payable  to  the  commonwealth* 
with  a  condition  reciting  the  foregoing  facts,  and  ren- 
dering the  bond  void,  on  the   payment  to  the  sheriff 
(who  was  appointed  by  the  court  to  collect  and  appro- 
priate the  ippney)  of  the  installments  as  they  should 
become  due*    This  bond  was  execute^  at  the  October 
term  1 824  of  the  court    . 
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In  October  1826,  an  order  was  made  by  the  court,  Com'th.,*^ 
quashing  certain  proceedings,  (but  what  does  not  ap*  Williams 
pear)  and  directing  the  sheriff  to  pay  over  to  the  moth-  fee. 
er,  the  installments,  as  soon  as  collected,  if  she  should  ■ 

continue  to  maintain  the  child  well. 

At  the  April  term,  1827  of  the  court,  a  motion  being 
before  the  court,  in  the  name  of  the  commonwealth  on 
sufficient  notice,  for  a  judgment  against  the  obligors  on 
the  bond,  for  several  installments,  which  remained  un- 
paid, Charlotte  Robbing,  was  required  tojgive  security 
for  costs,  on  the  ground,  that  she  had  removed  to  Indi- 
ana. The  bond  was  executed  with  approved  security, 
and  thereupon,  the  court  made  the  following  order, 
fthe  defendants  by  their  attorney,  moved  the  court,  to 
dismiss  all  further  proceedings  herein,  on  the  ground 
that  the  said  Charlotte  Robbins,  hath  removed  herself,  to- 
gether with  her  bastard  child,  without  this  commonwealth, 
which  motion  being  objected  to,  &c,  and  argument  be- 
ing heard  by  the  court,  all  further  proceedings  herein,  are 
by  the  court,  ordered  to  be  dismissed  accordingly* 

To  reverse  this  last  order,  this  writ  of  error  is  pros- 
ecuted. 

Few  such  records  of  judicial   proceedings  can  be  A  court  of 
shewn,  as  the  one  now  before  us.    But  with  all  its  J^"^"^ 
blunders,  it  cannot  prove  that  the  court,  by  any  retro-  no  control 
active  order,  has  destroyed  the  legal  obligation  of  the  over  itt 
bastardy  bond,  or  deprived  the  commonwealth  of  its  "j]*™^, 
right  to  enforce  it,  for  the  benefit  of  the  mother  and  anlew  dariog 
her  illegitimate  child.     This,  it  seems,  that  the  county  the  term  at 
court  tried  to  do,  and   would  have  done,  if  it  could,  which  reader- 
Put  its  power  was  insufficient.  *}"  entere* 

The  order  for  quashing  proceedings,  in  1 826,  can 
have  no  effect  on  this  case,  although  the  record  does 
not  shew  what  proceeding  was  quashed;  yet  it  is  evi- 
dent, that  it  was  some  motion,  made  by  some  of  the 
parties  which  the  court  would  not  entertain.  The 
whole  order  taken  together,  shews  this.  The  court 
did  not  certainly  mean  to  quash  the  proceedings  of 
1824.  They  were  beyond  its  power*  It  had  no  con- 
trol over  its  judgment  of  1 824. 

The  order  dismissing  the  motion,  cannot  be  defend- 
ed by  any  such  reason,  as  that  furnished  by  (he  court; 
'  and  we  have  detected  no  other,  which  can  sustain  it. 
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COKMON'TH. 
VS. 

Wood. 


When  an  al- 
lowance hat 
been  made  Tor 
the  support 
and  mainte- 
nance of  a 
bastard,  the 
removal  of 
the  mother 
and  child  out 
of  the  state, 
does  not  dis- 
charge the 
bond  given 
under  the 
statute,  for 
the  payment 
of  tne  sum 
allowed. 


The  removal  of  the  mother  and  child,  did  not  dis- 
charge the  obligation  of  the  bond,  or  release  the  obli- 
gors from  their  undertaking. 

The  object  of  requiring  the  bond,  is  not  to  exempt 
the  county  or  the  state  from  the  maintenance  of  the 
bastard,  as  a  pauper;  it  is  to  benefit  and  assist  the 
mother,  and  to  enforce  on  the  father,  a  natural  obliga- 
tion, to  sustain  his  own  offspring,  and  all  the  proceed- 
ings for  this  end,  are  civil  and  not  criminal;  Schooler 
vs.  the  commonwealth,  Lit.  Sel.  Ca.  89.  We  cannot 
imagine,  bow  a  removal  from  the  county,  or  even  from 
the  state,  of  both  the  mother  and  the  child,  can  nul- 
lify, or  in  the  slightest  degree  impair  the  bond  in 
which  the  father  has  engaged  to  contribute  to  their 
comfort  and  support.  Nor  is  any  defect  perceived  in 
the  bond.  The  court  had  a  right  to  direct,  that  the 
money  should  be  paid  to  the  sheriff,  or  any  other  per- 
son, for  appropriation,  under  its  supervision  and  con- 
trol. And  it  was  not  improper,  that  the  condition  of 
the  bond  should  require  the  installments  to  be  paid  to 
the  sheriff.  This  only  made  the  bond  speak  the  truth. 
If  any  installments  should  not  be  paid  as  soon  as  due 
then  the  penalty  on  the  bond  was  forfeited  to  the 
commonwealth,  and  suit  might  be  brought  in  her  name 
on  the  bond.  The  bond  is  made  payable  to  the  com- 
monwealth, this  is  conformable  to  the  act  of  Assembly, 
and  is  all  that  is  required  by  it.  The  bond  is  good , 
the  motion  was  proper;  its  dismission  was  errone- 
ous. 

Wherefore,  the  order  dismissing  the  motion  is  re* 
versed  and  set  aside,  and  the  case  remanded. 

Denny,  Attorney  General,  for  plaintiff;   Crittenden, 
for  defendants. 


Covenant. 


Case  73. 


April  23. 

First  sec.  of 
session  acts 


Commonwealth  vs.   Wood. 

Appeal  from  the  General  Court;  Henry  Pirtle,  Judge. 
Statute.     Covenant. 

Judge  Robertson,  delivered  the  opinion  of  tbe  Court. 

"It  shall  be  the  duly  of  .the  secretary 
of  state,  by  and  with  the  advice  and  consent  of  the 


Digitized 


by  Google 


APRIL,  1829.  311 

Governor,  for  the  time  being,  to  sell  or  exchange  such  Commoh'th. 
portion  of  the  decisions  of  the  court  of  appeals,  now  wood* 
published,  or  which  may  hereafter  be  published,  and 


acts  of  assembly  or  other  books  belonging  to  this  com-  1880, 1  Dig. 
mon wealth,  as  they  may  deem  expedient,  and  which  p*  8fi*" 
may  not  he  otherwise  appropriated  by  law,  and  out  of 
the  proceeds  thereof,  purchase  such  books,  charts  or 
maps  as  they  may  think  proper,19  1st  section  of  session 
acts,  1820;  1  Digest,  859. 

"Received  of  the  secretary  of  state,  fifty  copies  of  Tb©  writing 
the  Digest  of  the  laws  of  Kentucky,  for  which  1  am  to  \$eod.bJ 
allow  the  state  $6  50  per  set.     July  28,  1823. 

W.  WOOD." 

On  this  writing,  an  action  of  covenant  was  brought,  Character  of 
in   the   name  of  the    commonwealth   of   Kentucky,  ^indTu"" 
against  Wm.  Wood;   to  which  he   demurred.     The  tamed, 
court  sustained  his  demurrer,  and  thereupon,  gave 
judgment  against  the  commonwealth. 

The  objections  which  are  urged  to  the  declaration,  Objections  to 
are:  1st.  That  covenant  is  not  the  proper  form  of  u0endeoIarft- 
action.  2d.  There  is  no  averment  of  the  assent  of  the 
governor.  3d.  It  does  not  appear  to  what  secretary 
of  state  the  receipt  was  executed,  and  to  what  state 
the  value  of  the  books  was  to  be  allowed.  4th.  The 
contract  in  this  case,  is  unauthorized  by  law,  and  is 
consequently  void.  And,  5th.  That  the  suit  could  not 
be  maintained  in  the  name  of  the  commonwealth,  but 
should  have  been  brought  in  that  of  the  secretary.  If 
there  are  other  objections  to  the  declaration,  they  have 
not  been  suggested;  and  we  have  been  unable  to  im- 
agine any  others.  None  of  those  made  by  the  counsel, 
are  sufficient  to  sustain  the  demurrer. 

The  writing,  being  a  specialty,  and  acknowledging  Debt  or  coy*   . 
a  liability,  is  the  basis  of  an  action,  and  either  debt  or  cnanti tbo. 
covenant  would  be  the  proper  remedy  for  a  breach.  Spo^a^eoi- 
The  covenant  to  account  for  the  books,  is  express,  and  altj  acknow- 
we  arc  not  driven  to  the  necessity  of  implying  a  co-  {^.8*B8  a  Jia- 
venant,  if  such  implication  would  be  indulged.  bihtj. 

It  was  not  necessary  to  aver  the  assent  of  the  gov-  Power  jiven 
ernor.  The  act  of  assembly  is  directory  to  the  secre-  to  the  Secre- 
tary. A  sale  or  exchange  of  books  by  him,  without  S'tU^Sl 
the  advice  or  concurrence  of  the  governor,  would  vest  change  boekt 
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CoamoK'TB. 

Wood* 

with  the  ai- 
tent  of  tbo 
governor. 
fiii  acti  bind 
the  state 
even  without 
governor '■ 
assent.    Not 
Decenary  in 
a  suit  to  aver 
assent.    Nor 
need  the  per- 
son dealing 
Kith  the  sec- 
retary en- 
quire whether 
the  Gover- 
nor assented. 


The  writing 
executed  bj 
Wood  suffi- 
cient to  prove 
that  he  re- 
ceived the 
books  from 
tbe  secretary 
of  state  of 
Kentucky, 
and  only 
binds  him  to 
account  to 
Kentuoky. 


the  title.  A  person  who  purchases  or  exchanged 
books,  is  not  bound  to  ascertain  that  the  governor  has* 
approved  the  contract.  This  is  to  be  presomed.  The 
state  is  bound  by  the  contract  of  the  sefcfretary,  and  the 
purchaser  must  be  bound  also.  Besides,  the  assent  of 
the  governor  is  implied  until  the  contrary  appears. 
Can  Wood  keep  the  books,  and  be  exonerated  from 
paying  tbeir  stipulated  value?  If  he  is  not  liable  on 
his  covenant,  he  could  be  made  liable  in  assumpsit,  for 
the  appropriation  of  the  books  to  his  own  use.  But 
a  resort  to  such  a  remedy  is  not  necessary,  and  would 
not  be  proper,  as  Wood  is  bouud  by  a  covenant,  in 
writing.  Tbe  state  cannot  vacate  or  object  to  ,the 
sale.  It  gave  the  authority  to  its  secretary,  and  a  pur- 
chaser cannot  be  required  t6  know$  that  the  governor 
has  advised  or  assented  to  the  sale. 

An  administrator  has  an  authority  to  sell  slaves,  only 
if  it  shall  be  necessary  for  payment  of  debts;  never- 
theless, a  sale  by  him,  when  it  is  not  necessary,  vests  the 
title  in  the  purchaser.  This  is  a  stronger  case.  If 
the  secretary  acted  improperly,  he  is  responsible;  but 
Wood  cannot  be  prejudiced,  by  any  omission  by  the 
secretary  to  consult  the  governor*  The  state  has  not 
objected  to  the  sale.  It  could  not  do  so*  if  it  would. 
Wood  cannot,  therefore,  object.  At  all  events,  it  is 
not  necessary  to  aver  the  governor's  assent  in  the  de- 
claration. 

There  is  still  less  in  the  third  objection*  We  think 
that  it  appears  with  sufficient  certainty,  that  Wood 
received  the  books  from  the  secretary  of  state  of  Ken- 
tucky. He  is  in  no  danger  of  ever  having  to  account 
to  any  other  state.  He  acknowledges  in  Kentucky, 
that  he  received  from  the  secretary  of  state  fifty  copies 
of  the  Digest  of  the  laws  of  Kentucky.  It  is  not  pro- 
bable that  the  secretary  qf  any  other  state  had  fifty 
copies  of  tbe  Digest  of  Kentucky,  for  sale,  nor  is  it 
probable  that  Wood  would  have  gone  to  any  other 
state  to  purchase  them,  if  they  had  been  for  sale  else* 
where;  or  that  on  the  receipt  of  the  books,  an  ac- 
knowledgment that  he  was  "to  allow  the  state  $6  50  a 
*ef,"  would  have  been  given  or  accepted.  It  is  as  evi- 
dent that  this  receipt  was  given  to  the  secretary  of 
Kentucky,  as  if  it  had  said  so  expressly. 
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The  fourth  objection  requires  no  further  notice.  Bate 
*The  act  of  assembly,  and  what  we  have  already  said*  i^t^xi^ 
ate  enough  to  show  that  a  sale  by  the  secretary  was    «        ■    ■ 
valid. 

As  to  the  last  objection*  w4  have  no  doubt  that  it  is  Suit  property 
not  sustainable.     The  suit  was  properly  brought  in  the  bron^ht  TImi 
name  of  the  commonwealth.    The  covenant  is  express  e*prw»?y  to 
to  allow  to  the  state  the  price  of  the  books.     If  it  "allow"  to 
were  not  express,  such  would  be  the  implication  °f^fJj?te 
law.     the  legal  right  is  in  th£  Commonwealth,  and  ^^bodtt. 
the  books  belonged  to  the  commonwealth;  therefore, 
the  action  is  maintainable  in  the  name  of  the  common- 
wealth. 1  Chitty,  3^4;  1  Saunders*  153. 

The  secretary  of  state  being  the  agent  of  the  com-  Theeecretairv 
mon wealth,  and  having  no  personal  interest,  could  not  ^^oat  per- 
stistain  a  suit  in  his  own  name,  even  if  the  covenant  tonal  intefett. 
had  been  express,  that  Wood  would  pay  to  him  the 
price  of  the  books.    1  Chitty,  5;  1  Hindmau,  471; 
lb.  61. 

And  if  the  secretary  had  had  any  personal  interest 
which  would  have  allowed  him  to  sue  in  his  own  name, 
still  a  suit  could  be  Maintained  in  the  name  of  the 
commonwealth,  (thfe  principal.)  In  such  case  either 
the  principal  or  agent  might  sue. 

The  judgment  of  the  general  court  is  reversed*  and 
the  cause  remanded  for  new  proceedings. 

Denny,  Attorney  General)  for  commonwealth;  Crit- 
tenden and  Brawn,  for  appellee. 


bate  v&  Lewis's  executors.  bowuKx. 

Appeal  from  tbe  Nelion  Circuit;.  Paul  I.  Booker,  Judge.       Cast  74. 

Practice.    Pleading*,    Demurrer.     Evidence.     Jury. 
Verdict.    New  trial*    Instructionsi, 
Judge  Robertson*  delivered' the  opinion  of  the  Court.  April  £4*. 

We  have  never  before  seen  such  a  record  History  of  the 
as  the  one  in  this  case*    An  action  of  covenant  was  pleading!. 
brought  by  Bate,  in  1823,  against  Lewis's  executors, 
on  a  covenant  charged  to  have  been  executed  by  theit 
testator,  for  $14,000, 
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Bate  At  the  September  term,  1821,  of  the  court,  the  de- 

I«friii' «x'*8  fendanU  filed  three  pleas. 

"  At  the  Jane  term,  1 822,  the  plaintiff  demurred  to  the 

first  plea,  and  thereupon  leave  was  given  to  the  defen- 
dants to  withdraw  the  plea,  to  which  the  plaintiff  ex- 
cepts. 

Plea  No.  4  was  then  filed,  to  which  plaintiff  object- 
ed, but  his  objection  being  overruled,  he  replied;  and 
it  seems  by  a  bill  of  exceptions,  that  pleas  two  and 
three  were  (hen  withdrawn. 

At  the  March  term,  1824,  the  court  suffered  the  de- 
fendants "to  abandon  the  issue  made  on  the  fourth 
plea,"  and  to  lodge  two  additional  pleas,  styled  six  and 
seven.     To  this  the  plaintiff  excepted. 

At  the  June  term,  1824,  the  court  permitted  the  de- 
fcudauts  to  file  pleas,  six  and  seven,  to  which  the  plain- 
tiff excepted. 

These  pleas  are  in  effect,  the  same,  both  being  virtu- 
ally, special  pleas,  of  non  eat  factum,  as  were  pleas  one 
and  four,  which  had  been  withdrawn.  The  plaintiff 
replied  to  pleas,  six  and  seven;  the  defendants  demur- 
red to  the  replications,  and  the  court  sustained  the  de- 
murrer. To  this,  th^  plaintiff  also  excepted;  but  by 
leave  of  the  court,  filed  other  replications;  whereby 
issues  were  supposed  to  be  made  up. 

Jury  unci  vor-      At  the  June  term,  1 825,  a  jury  was  sworn  to  try  "the 
diet  for  deft.  issue,"  and  found  a  verdict  for  the  defendants. 

The  plaintiff  moved  for  a  new  trial,  principally  on 
Motion  for      the  ground,  that  the  verdict  was  contrary  to  evidence  $ 
nmjrtna,dby    a^  also,  that  the  court  erred  in  giving  instructions  to 
overruled.       the  jury,  and  in  its  refusing  to  give  others  asked  for  by 
the  plaintiff;  and  also,  that  the  court  erred  in  exclud- 
ing a  record  offered  by  the  plaintiff. 

The  motion  .being  overruled,  the  plaintiff  appealed 
to  this  court,  and  has  assigned  the  following  errors,  viz: 

1st.  It  was  error  to  permit  the  defendants  to  aban- 
Theerronat-  don  the  issue  on  plea  four.  2d.  It  was  error  to  per- 
ti$ne<L  mit  pleas  six  and  seven  to  be  filed.     3d.  It  was  wrong 

to    sustain   the  demurrer   to  plaintiff's    replications. 

4th.  The  court  erred  in  rejecting  the  record  offered 
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by  the  plaintiff.     5th.  ft  was  error  to  swear  the  jury  Bate 

to  try  "the  issue"  when  there  wete  two  issues.     6th.  lJKWIg^l1c»lW, 

The  issues  were  immaterial.     7th.    The   court  erred 

in  refusing  the  instructions  asked  for  by  the  plaintiff, 
and  in  giving  others. 

In  all  this  labyrinth  of  pleading,  we  see  no  fatal  P1?^**1  ef" 
error,  although  many  irregularities  are  exposed.  I  ne  pieadingi. 
cause  was  unaccountably  protracted.  No  sufficient 
motive  is  perceived  for  the  extraordinary  course  mani- 
fested by  the  counsel,  in  their  efforts  to  avoid  a  plain 
and  direct  issue  between  the  parties.  An  issue  of  non 
est  factum,  or  of  escrow,  was  the  legal  effect  of  the 
pleadings,  when  closed,  and  would  have  been  of  other 
attempts,  which  were  permitted  to  be  ineffectual. 

The  counsel,  however,  with  a  knowledge  of  all  the 
facts,  and  for  reasons  no  doubt  satisfactory  to  them* 
selves,  have  throughout,  struggled  to  evade  a  direct  or 
a  general  issue;  and  after  unprecedented  success  in 
forcing  each  other  for  more  than  four  years,  closed  on 
pleas  six  and  seven;  the  issues  on  which  are  substantia 
ally  the  same,  and  both,  in  effect,  the  general  issue,  of 
non  est  factum. 

The  court  had  a  discretion  in  regulating  the  plead-  Circuit  court 
ings,in  the  exercise  of  which,  this  court  cannot  control  has  discretion 
it,  unless  there  had  been  palpable  abuse,  to  the  preju-  °jrer  *he 
dice  of  the  plaintiff.     In  the  leave  given  to  the  de fen-  the  parties, 
dants  to  withdraw  pleas  and  file  others,  we  see  nothing  uncontrola- 
prejudicial  to  the  plaintiff,  except  the  consequential  ble»  on,e? 
delay,  and  for  this  the  judgment  cannot  be  reversed.      jJmioeU111" 

The  plaintiff  waived  all  objections  to  the  decision  done# 
on  the  demurrer,  by  replying  over  to  the  pleas. 

There  is  no  error  in  the  rejection  of  the  record  of-  If  *  record  of- 
fered.    It  was  a  record  of  a  suit  brought  by  the  defen-  dence^onot 
dants  against  the  plaintiff,  for  a  breach  of  his  covenant,  conduce  to 
in  the  writing  on  which  this  suit  is   brought.    The  w»t«in  or  de- 
suit  by  the  executor  against  Bate,  was  instituted  in  toVeject""0' 
1825;  and  it  does  not  appear  whether  it  was  founded  not  error, 
on  the  same  covenant  exhibited  in  this  case,  or  on  its  though  be- 
counterpart.    The  motive  of  the  plaintiff  for  offering  ^JJpSurtlM. 
this  record  was,  to  show  that  the  testator  had  accept- 
ed the  covenant  on  the  part  of  Bate,  and  consequently 
had  executed  and  delivered,  on  his  own  part,  that  on 
which  this  suit  is  based. 
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When  more 
than  one  it' 
tut,  to  wear 
tbe jury  to 
try  **l*e  w- 
tuen  not  er- 
ror. 


Bate  if  the  record  could,  in  any  degree,  have  tended  leg* 

Liiwis'Was  timately  to  create  this  presumption,  it  would  have  been 
.  — .  relevant  testimony.     But  this  it  could  not  do.      It 

yould  not  show  that  the  covenant  to  which  it  refers* 
is  or  is  not,  the  identical  one  set  out  in  this  suit  The 
best  and  only  evidence  of  this  fact,  would  be  the  origi- 
nal covenant  itself,  which  was  filed,  if  any  were  filed. 

The  institution  of  the  suit  by  the  executors,  is  not 
evidence  that  they  found  the  counterpart  of  the  cove- 
nant among  the  papers  of  their  testator,  nor  that  the 
suit  is  founded  on  such  counterpart. 

It  was  not  error  to  swear  the  jury  to  try  **tbe  issue.5* 
This  expression  is  collective,  when  there  are  more 
issues  than  one.  When  a  jury  is  syorn  to  try  "the 
issue,"  in  a  case  in  which  there  are  several  issues,  it  is 
intended  that  they  shall  try  the  whole  case;  and  for 
this  purpose  all  the  issues  are  considered  as  one.  Wor- 
ibrd  vs.  Isbell,  1  Bibb,  247;  Hatcher  vs.  Fowler,  lb. 
337.  Besides,  in  this  case,  although  there  were  two 
issues  in  form,  there  was  only  one  in  effect. 

The  issues  were  not  immaterial.  They  were  very 
informal;  but  that  was  the  fault  more  of  the  plaintiff 
than  of  the  defendants.  There  were  two  issues  in  the 
cause;  if  issue  mean  as  we  suppose  it  does, an  affirma? 
tion  of  a  material  fact  on  one  6ide,  and  a  negation  of 
it  on  the  other. 

Nor  can  we  admit  that  the  court  erred  in  the  instruc- 
tions which  it  gave,  or  in  its  refusal  to  give  them,  as  re- 
quested by  the  plaintiff. 

The  substance  of  the  instructions  given,  is,  that  if 
the  testator  delivered  the  covenant  unconditionally,  as 
his  deed,  the  jury  should  find  for  the  plaintiff;  but  that 
if  he  did  not  deliver  it,  or  it  was  not  to  be  obligatory 
until  something  should  be  done  by  the  plaintiff,  which 
was  never  done,  they  should  find  for  the  defendants. 
There  can  be  no  good  objection  to  these  instructions. 
Those  asked  for  by  the  plaintiff,  demanded  of  the  court, 
to  decide  on  the  proof,  that  certain  facts  established 
conclusively  that  the  covenant  was  the  act  and  deed 
of  the  testator.  The  court  acted  correctly  in  modi- 
fying the  instructions  as  it  did.  Thus  the  whole  law 
of  the  case  was  laid  before  the  jury,  in  a  simple  and 
intelligible  form. 


The  hypo- 
thetical in- 
struction giv- 
en not  objeo- 
tionable ;  to 
have  instruct- 
ed the  jury 
absolutely 
would  have 
been  error. 
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Thte  evidence  in  the  case,  is  of  such  a  character,  as  HiaaiioKf 
to  justify  a  verdict  by  a  jury,  for  either  plaintiff  or  Baku?.' 
defendants.    If  they  had  found  for  the  plaintiff,  the 


court  ought  not  to  have  awarded  a  new  trial;  as  they  When  the  •▼- 
have  found  for  the  defendants,  this  court  cannot  con-  Jj2S°tblt  a 
trol  the  verdict,  nor  the  judgment  of  the  circuit  court  j„rj  might 
upon  it.    The -evidence  was  such  as  to  authorize  the  find  forpl'tff. 
yerdict  which  was  given.  or  ^f^*  \>D^ 

We  are,  therefore,  of  opinion  that  there  is  no  error  *^e  wrfict, 
in  the  record  in  this  case;  wherefore,  the  judgment  of  JjJJ  diilorb  it. 
the  circuit  court  is  affirmed. 

Wickliffe  and  Denny,  for  plaintiff;   Darby,  for  ap* 
pellee, 


Harrisons  vs.  Baker.  trespass. 

Error  to  the  Fleming  Circuit;  W.  P.  Ropbr,  Judge.  Case  75. 

Instructions.    Bill  of  exceptions.    Principles  of  Practice* 
Jadge  Unzdrwood,  delivered  the  opinion  of  the  Conrt-  April  t4. 

Ths  plaintiffs  in  error,  and  also  plain-  statement  of 
tiffs  in  the  circuit  court,  brought  an  action  of  trespass  thecaie. 
qutre\lausumf regit  against  the  defendant.  The  decla- 
ration, contains  two  counts;  one  alleging  the  destruc- 
tion of  timber  and  herbage,  the  otheravers  the  expulsion 
of  the  plaintiff  by  the  defendant,  from  the  possession, 
use  and  occupation  of  the  land  for  a  long  time,  to-wit: 

from  the dav  of . —  to  the day  of 

r-*-T—  and  that  be,  during  that  time,  had  taken 

and  received  the  issues  and  profits  of  the  land.  There 
were  two  trials  in  the  circuit  court,  in  each  of  which 
the  defendant  succeeded,  and  the  plaintiffs,  have 
brought  up  the  case  upon  a  solitary  exception,  filed 
during  the  progress  of  the  last  trial,  questioning  the 
correctness  of  instructions  given  to  the  jury.  These 
instructions  were,  "that  if  the  improvements  made  by 
the  defendant,  and  upon  the  land  at  the  time  it  came 
to  the  possession  of  the  plaintiffs,  exceeded  in  value, 
five  years  rent  of  said  land  and  improvements,  that, 
then  the  jury  ought  to  find  for  the  defendant,  whether 
the  defendant  had  title  in  law,  or  in  equity,  or  even  if 
he  had  no  title  at  all  to  the  land,  qpon  which  he  made 
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Hakmwri 

VI. 

Baker* 


When  the  bill 
of  exceptions 
does  met  ex- 
hibit such 
facts,  at 
would  entitle 
the  pl'tff.  to 
recover,  if  in- 
struotioni  at 
the  instance 
of  the  deft, 
had  not  been 
given ,  the 
court  will  not 
presume  him 
to  have  been 
prejudiced ; 
and  if  the  ev- 
idence on 
which  in- 
struction* are 
intended  to 
bear,  be  not 
presented  by 
the  record, 
the  court 
will  not  ad- 
judge the  in- 
structions to 
be  erroneous. 


said  improvements,"  and,  "that  if  the  said  improve* 
meats,  so  made,  even  without  title,  in  law  or  in  equity, 
amounted  in  value,  to  more  than  five  years  rent,  that 
the  plaintiffs  could  not  set  off  the  value  of  the  rents 
and  profits,  accruing  by  the  defendants  use  and  occu- 
pation of  the  land,  before  the  five  years,  against  im- 
provements made  on  the  land." 

We  do  not  deem  it  important,  to  investigate  the  cor> 
rectness  of  the  opinions  expressed  in  the  foregoing  in- 
structions. Whether  a  bona  Jide  improver  of  lands 
when  sued  for  mene  profits  in  an  action  of  trespass,  may 
give  in  evidence,  the  value  of  his  improvements,  un~ 
der  the  general  issue,  by  way  of  set  off  against  the 
rents,  and  whether,  if  it  can  be  done,  the  plaintiff" 
should  be  precluded  from  shewing,  that  the  improve- 
ments had  been  amply  paid  fo*-,  by  the  rents,  and  pro- 
fits accruing  in  years  proceeding  five,  next,  before  the 
commencement  of  the  action,  are  questions,  which  we 
will  refrain  at  present,  from  expressing  any  opinion 
upon; because,  be  the  law  either  way,  the  decision 
must  still  be  an  affirmance  of  the  judgment  of  the 
circuit  court  in  this  case.  The  bill  of  exception  filed 
in  the  progress  of  the  last  trial,  does  not  set  out  any  of 
the  evidence  then  given.  Consequently,  we  caA  not 
tell,  whether  the  plaintiffs  proved  title  or  possession, 
in  fact;  and  if  they  did,  we  cannot  tell,  whether  they 
proved  any  trespass,  on  the  part  of  defendant.  We 
cannot  therefore  perceive,  what  effect,  the  instructions 
given,  did  have  on  the  minds  of  the  jurymen,  in  for- 
ming their  verdict.  Before  we  reverse  a  case,  it  must 
be  made  to  appear,  by  a  full  or  partial  history  of  the 
proceeding  in  the  inferior  court,  that  injury  has  been 
inflicted  on  the  party  complaining.  We  cannot  in- 
dulge in  conjectures,  that  it  is  possible,  or  even  most 
probable,  that  he  has  been  injured.  As  he  has  the 
means  of  shewing  it  positively,  if  he  does  not  do  it, 
by  setting  out  the  facts,  necessary  to  shew  it,  his  failure 
should  be  taken  as  a  circumstance  against  him.  It 
should  at  least  operate  so  far,  as  to  relieve  this  court 
from  imagining  a  state  of  case  where  injustice  has 
been  done  him.  Cases  might  happen,  where  the  face 
of  the  pleadings,  would  enable  this  court  to  detect  a 
mischievous  instruction  given  to  the  jury,  operating 
to  the  prejudice  of  one  of  the  parties.    In  such  a  case 
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it  would  not  be  necessary  for  the  party  injured  to  do  M,K?r0TI*T' 
tnore,  than  to  except  to  the  instruction  given.     But         y°9\ 
such  is  not  the  present  case,  for  aught  that  appears  to  Common'th. 

us,  the  plaintiffs  have  not  been  injured.     They  have * 

not  shewn,  that  the  jury  should  have  found  for  them, 
if  the  instructions  had  not  been  given.  The  record 
in  this  case,  is  burdened  with  near  one  hundred 
pages,  containing  exceptions,  filed  by  the  defendant,  in 
the  progress  of  the  first  trial,  which  have  nothing  to 
do  with  the  exceptions  filed  by  the  plaintiffs  on  the  last 
trial,  and  which  cannot  aid  the  plaintiffs  in  the  prose- 
cution of  their  writ  of  error.  The  case  of  Blue  vs. 
Kibbey,  I  Monroe,  196;  is  an  authority  in  support  of 
the  doctrines  here  advanced. 

The  judgment  of  the  court  below  is  affirmed,  and 
defendant  ih  error,  must  recover  his  costs. 

Reid,  for  plaintiffs;  Hoggin,  for  defendant. 


M*  Kinney,  &c,  vs.  Commonwealth.       awumpmt. 

Error  to  the  Franklin  Circuit;  Henry  Davidgk,  Judge.  Cate  76. 

Nem  trial.    Discretion.     Verdict. 

Judge  UnofcfewooD  delivered  the  opinion  of  the  Court.  April  24. 

Trie  commonwealth  instituted  an  action  Statement  of 
of  assumpsit,  againt  the  plaintiffs  in  error,  to  recov-  tQ0CIMe' 
er  for  goods  sold  them,  by  the  agent  of  the  peoitentia-  * 

ry,  as  is  alleged  in  the  declaration.  A  trial  was  had 
and  verdict  and  judgment  rendered  for  the  defendants. 
A  motion  was  made  to  set  aside  the  verdict  and  judg- 
ment, upon  the  ground,  that  the  verdict  was  against 
the  evidence;  that  the  agent  of  the  penitentiary  was 
surprised;  and  that  he  had  discovered  new  evidence  of 
importance.  The  motion  prevailed,  and  on  the  se- 
cond trial,  the  commonwealth  obtained  a  verdict  and 
judgment  in  her  favor. 

Two  exceptions  are  now  taken  to  the  proceedings  in*When  tne ' 
the  circuit  court*  1st.     That  the  court  erred  in  grqpt-  0auaehai  not 
ing  a  new  trial.    And  2d.     That  the  verdict  and  judg-  been  fairly 
ment  obtained,  are  for  too  much.     Motions  for  new  «nd  fally 
trials*  are  addressed  to  the  sound   legal  discretion  of  totonwomi* 
the  court.  Hagginvt.  Christian,  1  tyfarsbaH,  379.    in8ion9o?er- 
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M'Kitiiikt,     {he  exercise  of  discretion,  it  is  difficult  to  prescribe 

vt!  an7  8et  °f  ^xc(^  rules,  applicable  to  all  the  cases  which 

Common'th.   arise,  and  in  consulting  the  adjudications  on  the  sub- 

ject,  we  find  some,  where  considerable  latitude  has 

pnSe  which  keen  allowed,  and  others,  which  savour  of  much  rigour, 
tna j  be  ex-  In  Mahan  vs.  Jane,  2  Bibb,  33;  it  is  laid  down,  that 
coted  or  ob-    "whenever  there  are  strong  probable  grounds  to  be- 

MaV&onid  "  ,ieve» that  the  JUfitice  of  the  caU8e  haB  not  beeB  fair,7 
be  granted,  and  fully  tried,  a  new  trial  ought  to  be  awarded." 
Such  applioa- The  circuit  judge  must  apply  this  rulemaking  care 
dreliedTo'the  not  to  t°'erate  negligence  by  its  lenity*  and  guarding 
.aoaad  dUcre-  against  the  success  of  iniquity,  when  it  gains  an  ad- 
tioo  of  the  vantage  from  the  omission  of  something,  which  seem- 
judge.  C(j  not  to  \ye  required,  or  for  the  neglect  of  which,  a 

good  excuse  can  be  given.  We  must  presume,  that 
the  court,  properly  exercised  its  discretion,  unless  the 
contrary  is  shewn.  In  this  case,  we  think  the  weight 
of  evidence,  was  against  the  finding  bfthe  iury  in  the 
first  instance.  Indeed  it  does  not  appear,  that  the  de- 
fendants offered  any  evidence.  This  consideration 
connected  with  others,  induce  us  to  the  opinion,  that 
the  circuit  judge  granted  a  new  trial  correctly;  and 
we  the  more  readily  adopt  this  opinion,  because,  on  the 
3d  error  assigned,  we  shall  reverse  the  case  and  order 
a  new  trial,  when  the  parties  Will  have  a  full  oppor- 
tunity to  get  justice* 

The  writ  and  declaration,  claim  $100  damages,  the 
Verdict  and  verdict  and  judgment,  are  for  $  1 13.  It  is  settled  by 
Avm^pl'tff.  repeated  adjudications,  that  in  actions,  sounding  in 
for  more  than  damages,  the  plaintiff  cannot  recover,  more  than  he 
he  demand!  claims.  In  actions  of  assumpsit,  for  goods  sold  at  li- 
Lnddeclara-  floated  prices,  or  for  any  liquidated  sum,  to  say  the 
tionerrone-  least,  it  is  discretionary  with  the  jury,  to  allow  or  re- 
°m«  fuse  interest.     In  contracts  for  property,  not  complied 

with,  the  jury  has  the  same  discretion.  Henderson 
▼8.  Stainton;  Hardin  119.  In  Cartmill  vs.  Brown,  1 
Marshall,  576,  this  cou ft,  has  strongly  inculcated  the 
doctrine,  that  juries  were  bound  to  give  interest  on  all 
,  "liquidated  sums  due,  evidenced  by  writing,  or  parol. 
In  South  vs.  Leavy,  Hardin,  519,  it  is  settled,  that  in- 
terest cannot  be  allowed,  on  unliquidated  accounts  for 
goods  sold.  Whether  the  articles  in  the  present  case* 
were  sold  at  fixed  prices  or  not,  we  cannot  tell,  as  the 
eivdence  on  the  last  trial  i9  not  spread  on  the  record* 
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and  we  cannot  therefore  decide,  whether  there  is  any  Johiuok 
error  or  not,  in  regard  to  interest.    Bat  no  matter  from  miGilvart. 

vvhat  cause,  the  jury  have  given  the  plaintiff  more  than -■ 

was  claimed,  and  that  is  error. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Crittenden,  for  plaintiffs;  Denny ^  Attorney  General*, 
Tor  defendants. 


Johnson  vs.  M'Gilvary.  chakcert. 

Appeal  from  the  Christian  Circuit ;  B.  Shackleford,  Judge.      Caie  77# 

Fraud.    Purchaser  with  notice.     Equitable  title.     Legal 

title*     Conveyance.     Commissioner. 
Judge  Robertson,  deli? ered  tbe  opinion  of  the  Court.  APril  *5, 

Benjamin  P.  Campbell,  holding,  as  as-  Statement  of 
signee,  a  survey  in  the  name  of  Combs,  for  thirty  acres  jn^J^pufin- 
of  land  in  Christian  county,  executed  his  bond  with  and  bill. 
Porter  and  another  as  his  securities*  binding  him,  for 
the  consideration  of  $50,  to  make  a  general  warranty 
deed  therefor,  to  the  appellee*     Afterwards,  being  a 
partner  of  F.  C.  Sharp,  in  the  appropriation  of  vacant 
land,  Campbell  procured  a  survey  to  be  made  on  the 
same  thirty  acres,  in  the  name  of  Sharp,  but  for  his 
own  benefit,  and  sold  it  to  the  appellant  for  $59,  who 
obtained  a  patent  for  it  In  his  own  name,  before  the 
patent  on  Combs'survey,  (which  was  procured  by  the 
appellee,)  issued  in  the  name  of  Combs. 

The  appellant  purchased. with  full  knowledge  of  the 
equity  of  the  appellee.  This  is  proved  by  the  depo- 
sitions of  Sharp  and  Reynolds,  and  also,  by  the  fact 
that  he  was  a  subscribing  witness  to  the  bond  from 
Campbell  to  the  appellee. 

Campbell  having  refused  to  convey  to  the  appellee, 
this  suit  in  chancery  was  brought  to  compel  the  appel- 
lant to  release.  Campbell,  his  security  Porter,  and 
the  appellant  were  made  defendants. 

The  bill,  charging  the  foregoing  facts,  and  a  from-  Bill  taken  (or 
dulent  combination  between  the  appellant  and  Camp*  confetted  a- 
bell,  is  taken  for  confessed  against  the  latter;  no  notice  JJ™1  CwaP" 
is  taken  of  Porter  after  service  of  subwma  on  hinu 

Vol.  I.  Q3 
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Deoree  of  (be 
circuit  court. 


Johnsow  The  appellant  answers,  and  intimates  that  the  ftp* 

M'Giltakt*   P6''6*  had  given  nothing  to  Campbell  for  his  bond? 

1  denies  fraud,  seems  to  admit  notice  of  the  appellee's 

Johnson's  ao-  bond,  but  attempts  to  evade  its  effect,  by  averring  that 
'wer°  Campbell  assured  him  that  the  appellee  had  no  equity. 

The  circuit  court  decreed,  at  its  April  term,  1827, 
that  Campbell  and  Johnson  should  convey  the  thirtj 
acres  of  land,  to  the  appellee,  by  deed  of  special  war- 
ranty, on  or  before  the  20th  day  of  May  succeeding; 
and  that  on  their  failure  to  do  so,  a  commissioner,  ap- 
pointed by  the  decree  for  that  purpose,  should  make 
the  deed. 

We  perceive  rto  error  in  this  decree,  of  which  the 
appellant  has  any  just  right  to  complain.  The  appel- 
lee certainly  established  a  clear,  equitable  right  against 
the  appellant. 

It  was  not  necessary  to  prove  the  payment  to  Camp- 
bell. Whether  the  payment  had  been  made  or  not, 
was  immaterial  to  the  appellant.  Campbell  did  not 
complain.  By  not  answering,  he  admitted  the  allega- 
tions of  the  bill,  one  of  which  was,  that  the  $50  had 
been  paid  to  him.  If  Johnson  could  require  proof  of 
the  payment,  Campbell  might,  bv  admitting  it  in  an 
answer,  have  furnished  that  proof.  For  although  it  is 
a  general  maxim,  that  the  answer  of  one  defendant  is 
no  evidence  against  another,  such  a  case  as  the  one  sup- 
posed, is  an  exception.  But  the  bond  acknowledges 
the  payment  of  the  consideration.  This  is  prima  facie 
evidence  of  the  fact, and  is,  in  this  case,  sufficient  for 
Johnson.  Mitchell,  &c.  vs.  Maupin,  3  Monroe,  1ft8. 

The  bill  being  taken  for  confessed  against  Campbell, 
would  alone  be  sufficient  evidence  of  payment  of  ther 
consideration.  Fraily  vs.  Langford,  1  Mar.  363. 

It  was  not  necessary  to  make  Porter  a  party.  The 
object  of  the  bill  was  to  obtain  the  title  from  Johnson. 
Porter  was  only  security  for  Campbell,  aod  therefore, 
not  a  necessary  party.  2  Bibb,  273;  consequently 
there  was  no  error  in  decreeing  without  any  notice 
taken  of  him. 

Nor  was  it  erroneous  to  appoint  a  commissioner  to 

Not^error^in  convey  before  the  term  succeeding  that  at  which  the 

decree  was  rendered.    The  appellant  could  not  be 


.In  a  tuit  a- 
gaiust  the 
Bolder  of  le- 
gal title,  ac- 
quired with 
notice  of  the 
prior  equity 
of  cempl'oL 
not  necetiary 
that  compl'nt 
should  prove 
payment  of 
the  consider- 
ation, when 
his  vendor  ii 
eilent. 
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'prejudiced  by  a  conveyance  by  the  commissioner,  be-  Nall»iheim 
cause  his  deed  would  have  no  more  effect  than  that  of  combV.' 

the  appellant,  which  the  court  had  made  it  his  duty  to L 

make,  by  its  decree.     This  is  not  like  a  decree  for  a  title  to  land, 
deed  by  a  commissioner,  on  failure  to  pay  money.  oomoSSion- 
In  the  latter  case,  the  defendant  in  the  suit  may  be  er,  to  make 
seriously  injured  by  such  decree.     He  may  have  paid  conveyance, 
the  money  or  tendered  it,  before  the  execution  of  the  ™J°£aJ|Jj 
deed  by  the  commissioner;  notwithstanding  which,  the  ofhim  a*»mit 
deed  might  be  operative  and  vest  the  right  in  the  pur-  whom  decree 
chaser.     It  would  be  wrong,  therefore,  to  constitute  «■  rendered, 
the  commissioner  a  judge  between  the  parties,  of  the  w  hen  The' de- 
fact  of  payment  or  the  effect  of  a  tender.     Besides,  the  cree  it  for  a 
money  should  be  paid  in  court.     Not  so  in  this  case,  deed  opon 
Hence  the  decree  for  this  last  cause,  is  not  erroneous,  nonlv '°  p0J 
i  Marshall,  438;  lb.  368. 

These  being  the  only  errors  assigned,  or  which  could 
be  assigned,  the  decree  of  the  circuit  court  is  affirmed. 


NalVs  heirs,  tyc.,  &c.  vs.  Combs.         chahcem. 

Error  to  the  Scott  circuit ;  Jesse  Bledsoe,  Judge.  Caaa  76. 

Nan-Resident.       Defendants.       Publication.       Revivor. 

Practice.  Parties.  Specific  performance.  Compensation 

in  damages* 
Judge  Robertson,  deli? ered  the  opinion  of  the  Court.  April  15. 

-  In  1801,  Combs  and  Walker,  both  of  statement  of 

Scott  county,  entered  into  an  article  of  agreement,  facti. 
whereby,  in  consideration  of  a  negro  man,  and  one  hun- 
dred and  a  half  acres  of  land,  sold  by  Combs  to  Walker, 
the  latter  agreed  to  convey  to  the  former,  a  tract  of  eigh* 
ty-five  acres,  and  another  of  ninety  acres;  all  three  of 
which  tracts,  are  in  the  said  county.  It  seems  that 
the  eighty  five  acres  have  been  conveyed ;  that  Walk- 
er was  in  the  possession  of  the  tract  sold  to  him  by 
Combs,  and  sold  it  to  others  who,  or  those  claiming  by 
purchase  from  them,  have  enjoyed  the  use  and  pos- 
session of  it  ever  since. 

Walker  agreed  that  he  would  not  require  a  deed 
from  Combs,  until  he  (Walker)  could  make  a  title  to 
the  two  tracts,  soldtoCombsj  and  that  Combs  should 
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N-ali,'«hbih*  |>e  entitled  to  as  many  acres  of  the  one  hundred  and  a 
Comb"'  ^alf  acres,  as  there  should  be  a  deficit  in  the  ninety. 
! acre  tract*  if  there  should  happen  to  be  a»y. 

Combs  filed  his  bill  in  chancery,  in  1811,  alleging 
Coropl'nt's.  that  Walker  had  purchased  the  said  ninety  acres  from 
b»H»  Fenwick,  and  held  his  bond  for  a  tide;  that  Fenwick 

held  the  bond  of  Martin  Nail,  the  patentee,  for  a  title 
to  him,  that  no  title  had  ever  passed  from  Nail,  and  that 
Walker  had  failed,  and  refused  to  procure  the  title  for 
him  to  the  ninety  acres.  Walker,  Fenwick  and  the 
heirs  of  Nail  are  prayed  to  be  made  defendants,  and 
the  bill  prays  a  specific  execution  of  the  contract  for 
the  ninety  acres-,  and  a  compensation  for  any  deficien- 
cy that  might  appear  in  the  quantity. 

An  amendment  is  afterwards  filed,  alleging,  that 
Amended  bill,  there  were  only  thirty-eight  acres  saved  of  the  ninety 
acre  tract,  and  asking  for  a  recision  of  the  contract  or 
a  decree  for  as  much  of  the  ninety  acres,  as  could  be 
conveyed,  and  for  as  much  of  the  one  hundred  and  a, 
half  acres,  as  the  number  of  acres  deficient,  in  the  nine- 
ty acre  tract,  and  John  Branham,  who  is  alleged  to  be 
in  possession  of  the  one  hundred  and  a  half  acres,  by 
purchase  from  Walker,  is  cnade  a  defendant. 

Walker  dying  before  be  answered,  the  bill  is  re- 
vived, by  bill  of  revivor  against  his  heirs  and  persona) 
representatives;  some  of  whom  answer  and  require 
proof  of  all  the  allegations  of  the  complainant,  against 
the  others,  the  bill  is  taken  for  confessed^  ou  a  regular 
publication. 

The  circuit  court  decreed  a  conveyance  of  theli- 
Decroe  of  tbe  tie  by  Nail's  heirs,  for  forty-three  acres  of  the  ninety 
circuit  court.  acre  ^mc^  ^at  appearing  by  a  report  of  the  surveyor 
to  be  the  quantity  remaining)  and  also  decreed  an  ex- 
tinguishment of  all  title,  except  that  of  Combs,  to  forty* 
seven  acres,  of  the  one  hundred  and  a  half  acre  tract, 
K    sold  by  him  to  Walker,  which  forty-seven  acres,  had 
been  designated  by  commissioners  appointed  by  the 
Publication     court  for  that  Purpose. 

»S*ln»t  non  This  case  has  been  very  negligently  prepared;  and 
8wee££  not  tne  court  has  fallen  into  many  errors,  in  its  progress. 
sufficient;  it  James  Nail,  one  of  the  heirs  of  Martin  Nail,  being  a 
thouidbefor   non- resident,  an  attempt  was  made  to  bring  mm  he- 
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fore  the  court,  by  a  publication*    But  the  order  hav-  Nall's  hxir« 
ing  been  published  only  eight  weeks;  he  was  there*  c0MBv8*- 
ibre  not  regularly  a  defendant.  ! 

The  only  revivor  against  Fenwick's  heirs,   was  by  Revivor,  by 
order.     As  Fenwick  had  not  answered  in  his  lifetime,  "ood'unleM01 
the  bill  could  not  be  revived  against  his  heirs,  without  the  decedant 
a  bill  of  revivor,  and  had  the  attempt  to  revive  been  had  answered 
by  bill  instead  of  the  order,  still  the  proceeding  could  Je  bin*?re- 
not  have  had  the  effect  of  making  the   heirs  defend-  ^fvoranVno? 
ants,  because,  as  they  were   non-residents,  the  publi-  tice. 
pation  against  them, should  have  been  for  two  mouths; 
and  the  publication  of  the  order  of  revivor,  was   for 
only  eight  weeks. 

The  record  shews,  that  the  heirs  of  Thomas  Bran- 
ham,  are  necessary  parties.  No  attempt  was  made  to 
make  them  parties,  although  a  paper  is  brought  into 
the  cause,  incidentally,  purporting  to  be  the  answer 
of  some  of  them. 

For  these  reasons,  as  well  as  others,  that  may  be  as- 
signed, the  decree  is  erroneous;  and  the  bills  might 
have  been  dismissed  without  prejudice.  The  case 
was  certainly  not  prepared  for  a  decree  on  the  merits. 
And  if  all  necessary  parties  had  been  before  the  court, 
there  could  have  been  no  decree  for  the  complainant, 
consistently  with  the  state  of  the  case  on  the  record.  If  a  part  of 

As  apart  of  Walkers  heirs,  require   proof  of  the  quire  proof  of 
complainants  allegations,  there  ought  to  have  been  no  theaUega- 
decree,  without  sufficient  proof,  even  if  all  the  proper  *h^4  oan  be'' 
parties  had  been   before   the  court.     And  there   is  no  decree  a- 
no  proof,  except  the  exhibition  of  the  bond,  in  the  gainst  them, 
b[)|#  without  suffi- 

cient proof. 

Whether  Combs  had   ever  made  a  deed  for  the  Acclaiming 
one  hundred  and  a  half  acres,  does  not  appear.     If  Prior ^Jj1** 
he  had,  and  the  Branhams  had  acquired  from  Walker  holde/of* 
the  agent,  title  without  notice  of  Combs'  equity,  there  legal  title;  to 
could  be  no  decree   to  their  prejudice.     This  point  re<^vtCga\ 
however,  seems  not  to  have  been  thought  of  in  the  pre-  nu*t  prove 
paration  of  the  case:  and  is  only  mentioned  now,  for  that  B  is  a 
the  advantage  of  the  parties,  in  any  future  contest  be-  p^haser, 
tween  them.     But  it  is  probable,  that  the  title  is  in  £u  equity. 
Conibs. 


Digitized 


by  Google 


326  J.  J.  MARSHALL'S  REPORTS. 

NALL't  hei&i      Under  all  the  facts  apparent  in  the  record,  whatever 
Combs!*         may  be  Combs9  equity  against  Walker,  it  should  be 

' made,  in  every  particular,  indisputable  against  the 

Before  the  others,  who  are  interested,  before  a  decree  could  be 
wi*M"em>se  e*Pec*ed,  for  any  portion  of  the  land,  sold  by  Combs  to 
to  disturb  Walker.  Because,  although  Combs  may  elect  to 
long  enjoyed  accept  a  decree,  for  whatever  can  be  conveyed,  of  the 
security  of  ninety  acre  tract,  and  to  ask  damages  for  the  deficit, 
{^Tr^ht'of  yet  as  he  would,  on  full  proof,  have  complete  remedy 
compPnt.  to  at  law,  for  a  breach  of  covenant,  it  would  be  more  just 
tpeoificexe-  anj  equitable,  to  leave  him  to  his  legal  redress,  than  to 
beside  oot  disturb,  on  questionable  grounds,  the  long  possession 
io  every  par-  of  others,  and  thereby  open  the  door,  to  further  litiga- 
tioular.  tion,  between  those  who  have  reposed  in  confident  se- 

curity for  many  years.  If  Combs  could  not  recover 
at  law,  he  ought  to  have  no  relief  in  equity.  If  he 
could  recover  at  law,  he  might  be  freely  indemnified. 
Nevertheless,  as  against  Walker's  heirs,  if  he  can 
clearly  establish,  as  he  must  do,  the  allegations  of  his 
bill,  he  would  have  a  right  to  relief  in  chancery.  And 
if  he  shall  also  shew,  unquestionable  equity  against 
the  holders  of  the  one  hundred  and  a  half  acres,  and 
sufficiently  prove,  a  deficiency  in  the  ninety  acre  tract, 
pro  tanto,  he  might  obtairj|relief  specifically,  according 
to  his  contract. 

The  decree  is  reversed,  and  the  cause  remanded, 
The  decree  ^rith  instructions  to  the  circuit  court,  to  make  a  rule 
tf recUoMto  on  Combs,  that  he  bring  all  the  proper  parties  (shewn 
give  the  con-  to  be  such,  in  this  opinion)  before  the  court,  within  a 
plaioant  time  reasonable  time,  to  be  designated  in  the  rule,  and 

mow?  parties that' if  he  faiI> his  bm  ahaH  be  dismissed,  without  pre- 

before  the      jndice.     If  he  shall  comply  with  the  rule,  then  the 

court,  and      cause  must  progress  denavo,  as  on  service  of  process 

JJSTorh* e  on  tbe  ^P0*1  bi">  except  as  to  those  who  were  regu- 

hia  bill  dii-     'arty  made  parties,  before  the  decree  was  rendered. 

misted  with-   In  reference  to  them,  no  new  proceeding  is  required. 

out  prejudice  But  jn  the  future  progress  of  the  case,  they  will  of 

course,  have  all  the  rights,  to  which  they  were  entitled 

before  it  was  heard,  and  decided  by  the  decree  now 

reversed . 

The  plaintiffs  must  recover  their  costs  in  this  court. 
Darby,  for  plaintiffs. 
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Lave  vs.  Cofer  et  (U.  Chakcirt; 

Error  to  the  Hardin  Circuit;  Paul  I.  Booker,  Judge.  Case 79. 

Commonwealth's  paper.  Current  money*   Mistake*  Fraud* 
Parties.     Dismissal  without  prejudice. 

Judge  Robertson  delivered  the  opinioo  of  the  Court.  April  25. 

This  is  a  suit  in  chancery,  instituted  by  Bill  to  be  re- 
William  Love  against  Letitia  Cofer*  as  administratrix  )ie*ed  from  a 
of  her  deceased  husband,  to  be  relieved  from  a  iudg-  *£§J^*a 
men t,  obtained  b y  her  on  a  note,  execu  ted  b y  himself  and  DOte  for«our- 
another.   The  bill  alleges,  that  the  note  was  given,  in  rent  money;* 
consideration  of  personal  property,  bought  at  a  public  Jj^'JjJJJ" 
sale  by  the  administratrix,  which  was  proclaimed  to  be,  Uiec'oosfder*- 
and  understood  by  all  who  were  present,  to  be  for  com-  tion  was  com- 
monwealth's paper;  that  the  sale  was  on  the  1 5th  of  monwealth'a 
November,  1822,  on  a  credit  of  twelve  months,  and  it  paper' 
was  announced  by  the  crier,  that  commonwealth's  pa- 
per would  be  received,  if,  at  the  time  of  payment,  there 
should  be  no  depreciation;  that  it  did  not  depreciate, 
and  was  tendered  by  the  appellant,  on  the  day  of  pay- 
ment, and  that  when  he  executed  the  note,  which  is 
for  ^current  money,"  he  "has  no  recollection  of  reading 
theqote.  confiding  in  the  integrity  of  those  who  managed  the 
sale."    There  is  no  allegation  of  fraud  or  mistake, 
unless  they  can  be  infered  from  the  foregoing  facts. 

The  answer  requires  proof  of  all  the  material  alle-  DePtt.  Ro- 
gations of  the  bill:  and  the  evidence  is  very  strong,  if 8wcr* 
not  Conclusive,  in  support  of  the  facts  charged. 

An  injunction  having  been  granted,  it  was  dissolved 
with  damages,  on  the  final  hearing,  and  the  bill  was 
dismissed  absolutely.  If  the  bill  exhibit  equity  on  its 
face,  the  decree  was  improper.  It  was  therefore, 
either  wrong  to  grant  the  injunction,  or  wrong  to  dis- 
solve it. 

It  is  very  questionable,  whether  the  allegations  of  To  justify  the 
the  bill,  are  sufficient  to  authorize  the  introduction  of  admission  of 
parol  testimony,  according  to  any  principles*  estab-  monj.incotk. 
fished  by  this  court,  or  known  to  have  been  recognized  tradiction  to 
elsewhere.     It  is  ijot  alleged,  that  the  obligors  signed  H1*  •tipd*-- 
the  note  through  mistake,  believing  that  it  was  drawn  written  in- 
fer paper,  or  that  there  Was  any  agreement,   that  it  struroent, 
should  be  written  expressly  for  paper,  or  that,  in  tit  ex- fl"*  <***+, 
evution,  there  was  either  fraud  or  mistake.    And  wc  fr***1"1*"- 
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Graham  &  doubt  whether,  either  fraud  or  mistake,  in  the  execu- 

C  ▼•.  t'on  °^  *e  note>  can  **e  reasonably  inferred  from  the 

Noland'sa'i  hill.    This  however  is  not  material.     The  note  is  not 

; exhibited;  the  record  of  the  common  law  suit,  does 

£U  uTed1111*  not  aPPeari    The  security  in  the  note*  is  not  a  party 

e*e  *  to  this    suit     It  is  necessary  that  he  should  be  a 

The  security  party. 

to  a  note 

should  be  The  court  erred  therefore  in  dismissing  the  bill  ab- 

partj  to  any  solutely;  wherefore  the  decree  is  reversed,  and  the 

"evViionof  a  caase  remanded,  with  instructions  to  dismiss  the  bill 

modi6cation  without  prejudice. 

rf  toe  note?  T.  T.  Or Utenden^  for  plaintiff. 


chakcert.  Graham  fy  co.  vs.  Noland's  Adfrir. 

Case  80;  Error  to  the  Franklin  Circuit ;  Henry  Datidoc,  Judge. 

Appeal.    Final  decree. 

April  25.         Judge  Urderwood  delivered  the  opinion  of  the  Court. 

At  the  October  term,  of  the  Franklin* 
Statement  of  circuit  court,  1824,  the  following  decree  was  rendered 
the  case.  jn  the  sumn  chancery,  in  which  the  plaintiffs  in  error 
were  complainants,  against  the  defendant  Noland. 
"This  day  came  the  parties  by  their  counsel,  and  sub- 
mitted this  cause  to  the  court  for  a  decree  herein, 
and  the  court  being  sufficiently  advised  in  the  premi- 
ses, do  order,  adjudge  and  decree,  that  the  injunc- 
tion awarded  the  complainants  herein,  be,  and  the 
same  is  hereby  made  perpetual,  as  to  the  sum  of  $24, 
and  as  to  the  balance,  the  same  is  dissolved  with  ten 
percent  damages  thereon;  and  it  is  further  ordered  and 
decreed,  that  the  complainants,  pay  to  the  defendant, 
their  costs  herein  expended,  and  by  consent,  the  depo- 
sitions filed  in  another  suit  between  the  parties,  are  to 
be  filed  and  read  as  evidence  in  this  cause,  and  if  the 
court  at  the  next  term  of  this  court,  be  of  opinion, 
that  the  complainants  arc  entitled  to  a  further  credit, 
the  same  may  be  decreed  and  credited  on  the  judg- 
ment at  law;  but  cither  party  may  appeal  from  the 
decree  then  rendered,  ana  on  motion  of  defendant,  it 
is  ordered,  that  no  part  of  this  order,  is  to  operate,  so 
as  to  prevent  execution  issuing  on  the  judgment  at 
law.'* 
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^he  only  question  which  we  hare  deemed  it  impor-  Graham  4 
lant  to  consider,  is,  whether  said  decree,  be  such  an         °°9a 
one,  that  an  appeal  or  writ  of  error  can  be  prosecu-  Nolakd'ia's 

ted,  to  reverse  it.     If  it  be  final,  an  appeal  or  writ  of ; — -— 

error  lies.  If  it  be  not  final,  neither  can  be  prosecu-  ^J^nor' 
ted.  It  is  our  opinion,  that  the  decree  is  not  final.  It  Het,  oatas 
clearly  reserves  to  the  circuit  court,  the  power  to  the  iddgneat 
Change  the  decree  at  the  next  term,  by  allowing  the  g^f**** 
complainants  credit,  for  more  than  the  $34,  which 
were  perpetually  enjoined.  It  provides  for  filing  ad- 
ditional evidence,  and  adds,  that  either  party  may  ap- 
peal from  the  decree,  th^n  to  be  rendered;  It  may  be 
said,  that  these  things*  are  the  stipulations  of  the  par- 
ties by  agreement,  and  that  they  should  not  controut 
What  would  otherwise  be  a  final  decree.  The  court 
has  adopted  the  agreement  of  the  partiefc  in  its  dectee^ 
and  having  done  so,  it  is  clear  that  the  cause  was  not 
put  beyond  the  power  of  the  circuit  court,  that  it  was 
not  finally  disposed  of,  in  all  its  parts,  which  were  es- 
sential to  the  rights  of  the  parties.  We  cannot  ac- 
knowledge, that  the  parties  to  a  suit,  can  in  its  pro- 
gress, so  cut  it  up,  as  to  authorize  two  or  more  ap- 
peals. If  any  doubt  would  arise  upon  the  face  of  the 
decree  already  copied,  it  is  satisfactorily  removed  by 
the  additional  record  filed  by  agreement,  as  though  it 
had  been  brought  up  by  certiorari,  and  which  shews, 
that  at  a  subsequent  term,  the  court  made  another  dfe- 
tree  and  which,  ill  relation  to  the  costs,  is  inconsistent 
with  the  decree  first  rendered. 

Being    of  opinion,  that    the  decree   to   reverse  Thii  decree 
which,  the  writ  of  error  is   prosecuted,  is  ndt  final,  n*t  final, 
the  suit  is  dismissed.    The  defendant  in  error,  must 
Recover  his  costs; 

Loughborough)  for  plaintiffs;  Monroe,  for  defendant; 
Vofc.  I.  R3 
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Chancer*.  Combs  VS.    Cklirch,  &C. 

Cue  81.  Error  (o  the  NeUoo  Circuit;  Paul  I.  Booker,  Judge. 

AdminxaUator.     Security.      Counter  security.      County 
court.     Commissioner.     Distributees. 

April  27.  Judge  Robrrtson  delivered  the  opioiea  of  the  Court. 

Combs   and  O'Brian  having  moved  the 

Statement  of  county  court  of  Nelson  for  counter  security,  by  the 
administratrix  and  administrator  of  Luke  Church,  for 
whom  they  were  securities,  or  for  such  an  order  at 
might  relieve  them  from  unnecessary  danger,  an  order 
was  made,  directing  the  goods,  chattels  and  credits  of 
the  estate  of  Luke  Church,  to  be  delivered  up  to  the 
securities  for  their  indemnity.  The  delivery  was  ac- 
cordingly made,  and  a  settlement  with  the  administra- 
trix and  administrator  was  afterwards  approved  by  the 
court. 

Fendal  Church,  one  of  the  heirs  of  the   intestate, 

Compl'tsbiU.  filed  this  bill  against  the  administratrix,  administrator, 

Combs  and  O'firian,  and  the  distributees  of  the  estate* 

The  court  rendered  a  decree  in  favor  of  each  dis- 
Decreeofthe  tributee  against  Combs,  and  to  this  decree,  various 
court.  objections  are  made  to  this  court* 

The  decree  is  erroneous.  There  is  no  valid  objec- 
tion to  that  part  of  the  decree  which  directs  several 
executions  to  issue.  This  was  right.  It  conformed  to 
the  distinct  and  several  rights  of  the  distributees. 
But  the  court  has  decreed  in  favor  of  some  who  were 
not  parties,  and  has  allowed  others  of  the  distributees 
more  than  the  record  will  justify. 

The  distributees  who  were  made  defendants,  made 
Dfitriboteei     their  answers  cross  bills.     Fielder  Cross  was  one  of  the 
matte  clef 'u.     distributees.     He   married  one   of  Luke  Church's 
their  answers   daughters.     The  right  to  distribution  would  survive 
crow  i  «.       ^  ^er^  .^  -t  gi^yid  remain  undisposed  of  by  her  hus- 
band, in  his  lifetime.     She  survived  her  husband,  who 
died  pending  the  suit.     He  had  answered  a  bill  of  in- 
terpleader, and  admitted  a  sale  of  his  interest  to  Ha- 

2^jwifS,of    verhill;   she   was,  nevertheless,  a  necessary  party. 
Fielder Crou    .      .,    '      .  \,  .      .,     '  ,  .,     .    *    \      J 

•hould  have    As  there  is  no  evidence  in  the  record  that  a  subpoma 

been  made       was  served  on  her,  she  was  not  regularly  made  party, 
oneti°8tb°       an(*  conse<luent'y  there  ought  to  bave  been  no  decree 
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as  to  her  interest    O'Brian  was  not  noticed  in  the  Co*b» 
decree ;  this  was  not  strictly  regular.  Cho*ch,  &o. 

Combs  answered  and  made  his  answer  a  cross  bill*  Comb#,  an- 
Among  other  things,  he  charges  that  a  slave  which  he  iWerfacro"« 
was  charged  with  selling,  was  sold  by  the  complainant  bill, 
and  the  adult  distributees  and  the  administratrix,  who 
had  received  from  the  purchaser,  their  respective  por- 
tions of  the  price.     It  was  proved  that  Lynch  had 
received  his  share,  but  the  others  are  silent  in  their 
answers,  as  to  this  allegation  by  Combs.    And  there  is 
no  proof.    The  court,  however,  made  Combs  respon- 
sible, by  its  decree  for  $500,  for  this  sUve.    This  was 
not  authorized. 

The  error  of  considering  Combs  as  an  administra"  ^JJjJ-0^^ 
tor,  seems  to  have  been  common  to  all  the  parties,  and  did  oat  cod- 
the  counsel,  as  well  here  as  in  the  court  below.    What-  uitute  Combs 
ever  might  have  been  the  effect  of  the  order  by  the  ^S^^^^^J^** 
county  court,  it  certainly  did  not  constitute  Combs  and  bad  they  any 
O'Brian  administrators.       It  was   not  so  intended,  power  o?er 
They  executed  no  bond,  took  no  oath.    They  were  only  Jjj6*®^? **»fblrt 
permitted  to  hold  the  estate  for  their  own  indemnity;  tbeirownioj 
and  could  not  become,  by  such  a  deposit,  administra^  demnity ;  and 
tors.    They  could  do  no  act  as  administrators,  never-  were  re»pon- 
theless,  they  should  be  held  responsible  by  the  admin-  wa,te  com* 
istrators  for  the  safe  custody  of  the  property;   and  mittedon 
should  account  for  it.    Although  they  had  no  power  ■**<*  estate, 
to  sell  the  slave,  if  they  did  sell  him,  they  should  pay 
the  price.    There  is  no  evidence  that  they  did   sell 
him;  still  they  should  either  produce  him  or  show  a 
satisfactory  reason  for  not  doing  it.    As  Combs  has 
sworn  in  his  cross  bill,  that  the  slave  was  sold  by  the 
administrator  and  some  of  the  distributees;  as  they 
evade  a  response  to  this  specific  allegation;  as  it  is 
shown  that  one  of  them  had  received  his  portion,  and 
it  is  clear  that  Combs  had  no  legal  authority  to  sell, 
we  are  permitted  to  infer  that  he  should  not  be  made 
liable  to  the  administratrix  and  adult  heirs  for  any 
portion  of  the  price  of -the  slave. 

But  as  it  is  not  alleged  that  the  two  infant  heirs  of  The  infant 
L,  Church  had  any  agency  in  the  sale,  or  had  received  church  Luk* 
any  portion  of  the  price,  and  as  they  are  not  parties  to  iDOuld  ha?e 
Combs's  cross  bill,  be  must  be  held  responsible  to  them  been  made 
for  their  interests  in  the  slave.    Because,  although,  parttet. 
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M'Clana-     the  administrator  and  adult  heirs  are  responsible  for 
?  *"*  °Ef,M  the  portions  of  the  infants,  if  they  did  sell  the  slave, 
Kbnrbdt  fee  still  Combs,  as  he  was  made  the  depository,  is  also  re&- 
— — •  possible  to  them,  unless  he  had  shown  against  the  in- 
fants that  the  administrator  had  sold,  who  had  the 
right  to  sell.    The  facts  which  have  been  considered 
sufficient  on  this  point,  against  the  administratrix,  &c. 
cannot  affect  the  infants,  as  they  are  not  made  parties 
to  the  congest  about  the  sale* 

And  as  to  Cross,  the  evidence  satisfactorily  proves 
that  he  too,  had  received  his  share  of  the  price  of  the 
sale. 

There  ought  to  have  been  a  decree  disposing  of  the 
case  between  the  heirs  and  administratrix  and  admin- 
istrator* The  decree  ought  to  have  either  settle*) 
their  rights  or  dismissed  the  bill  as  to  that  matter. 

The  decree  must  bo  reversed,  and  the  cause  re- 
manded with  instructions,  after  the  necessary  parties 
shall  have  been  properly  brought  before  the  court,  tq 
render  a  decree  according  to  the  principles  of  the  for- 
mer decree  modified  by  this  opinion,  between  the  par- 
ties to  the  former  decree;  and  such  additional  decree,, 
as  shall  be  right  between  those  required  to  be  made 
parties. 

Crittenden,  for  plaintiff;  Denny,  for  defendants. 


The  deoree 
reverted. 


CHANCE.   ffiClanaharis  devisees  vs.  Kennedy  and 

wife. 

Error  te  the  Bourbon  circuit;  Gkobge  Shawkoh,  Judge. 

Devise.    Devisee*     Contribution*     Measure  of  damage*. 
Recovery. 

Judge  ty>B9*Ttoir  delivered  toe  opinion  of  the  Court. 

On  the  4th  day  of  May,  1807,  Thomas 
M*Clanaban  made  and  published  his  last  will.  On  the 
19th,  of  September,  1808,  he  annexed  a  codicil,  and  in 
February,  1809,  the  will  and  codicil  were  proved  and 
admitted  to  record  in  the  county  court  of  Bourbon, 
wh^re  the  testator  lived  and  died. 


Cate8S 


April  J8. 

Statement  of 
faoti. 
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By  this  testament,  a  large  estate,  real  and  personal,  M'Claja- 
was  distributed  specifically,  among  a  large  tribe  of M  *  \**v  n 
children  and  grand  children;  and  among  other  devises,  Kxrivbdy  &q 

there  is  one  to  Win.  M'Clanahan,of  100  acres  of  land,  — 

and  another  to  Polly  M'Clanahan  of  50  acres.  Eli 
Kennedy  purchased  this  100  acres  from  Wm.  M'Clan- 
ahan for  fifteen  dollars  per  acre,  and  obtained  a  deed 
therefor. 

The  will  contains  the  following  instruction  to  the  CUwwofthe 
executor,  "to  dispose  of  all  my  estate,  both  real  and  JjJ  n'jjj0*' 
personal,  not  heretofore  disposed  of,  and  the  money  which  the 
arising  therefrom,  to  retain  in  his  hands  for  the  pur-  claim  of  Ken- 
pose  of  making  good  any  land  that  may  be  lost  out  of  any  P^J  ^2fe 
fhat  I  haye  bequeathed  to  my  children,"  &c.  H  ®m 

The  codicil  contains  the  following  declaration:  "I 
do  hereby  will  and  appoint  the  proceeds  of  said  sale  of 
said  residue  of  my  estate,  as  a  fund  to  satisfy  the  devi- 
sees of  my  said  last  will  and  testament,  and  to  be  in 
lieu  of  any  losses  of  land  which  have  already,  or  may 
hereafter  happen  in  any  of  the  lands  by  my  said  will 
devised ;  and  it  is  hereby  expressly  declared  to  be  my 
last  will,  that  said  proceeds  of  said  sale  by  my  executor, 
shall  be  appropriated  by  him  to  the  purpose  of  repair- 
ing and  making  good  the  loss  of  certain  lands  to  cer- 
tain of  the  devisees  in  my  last  will  mentioned,  out  of 
whose  shares  respectively,  a  loss  of  land  has  already 
happened,  since  the  making  of  my  said  last  will,9'  &c. 
The  codicil  then  declares,  "It  is  also  my  wil)and  desire, 
that  if  the  fund  hereby  provided,  in  the  hands  of  my 
executor,  for  the  purpose  of  making  good  to  my  said 
devisees  any  losses  in  lands,  which  have  already,  or 
may  hereafter  happen ,  should  at  any  time  prove  defi- 
cient for  that  purpose,  the  balance  of  losses  unsatisfied, 
shall  be  made  up  to  the  devisees  so  loosing,  by  a  con- 
tribution of  all  the  devisees  to  my  said  last  will;  the 
■aid  contribution  to  be  'made  in  proportion  to  the  value 
of  the  several  shares  of  land  devised  to  them,9'  &c. 
"And  to  prevent  disputes  and  difficulties  in  ascertain- 
ing the  value  of  any  shares  of  land  in  my  said  will  de- 
vised to  any  of  my  devisees,  which  shares  have  already, 
or  may  hereafter  happen  to  be  lost,  I  hereby  consti- 
tute the  following  as  the  mode  of  ascertaining  said 
yalue:  my  said  executor  and  those  of  my  said  devisees 
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M<Claiu-  who  now  have,  or  may  hereafter  loose  any  part  of  the 
***  *•!**  *"  'an<* to  t*iem  devised,  shall  each  select  and  choose  two 
KsitifBDT  *o  disinterested  and  honest  men,  with  power  in  said  refer- 
- — — -  rees  to  choose  an  umpire,  and  theyora  majority  of  them, 
with  their  umpire,  shall  ascertain  the  value  of  the 
%  land  so  lost,  and  certify  the  same  under  their  hands  and 

seals,"  &c.  "which  value  so  ascertained  shall  be  paid 
by  my  executor  accordingly,"  &c,  "and  it  is  hereby 
further  provided  that  the  value  of  any  share  so  lost, 
for  which  contribution  is  requisite,  and  the  value  of 
such  devisee's  share,  who  has  to  contribute,  in  order  to 
ascertain  the  amount  of  contribution  from  each,  shall 
be  ascertained  in  the  same  manner  and  by  the  same 
number  of  disinterested  men  and  their  umpire,  chosen 
by  the  party  who  has  lost  and  the  party  contribut- 
ing," &c.  &c. 

The  appellees,  Eli  Kennedy  and  his  wife,  (the  devi- 
Bill  of  Ken-  see  of  the  fifty  acres,)  filed  their  bill  in  chancery, 
nedy  and  wife  against  the  devisees  and  executor,  for  contribution,  for 
the  100  acres  devised  to  William  M'Clanahan,  and  the 
50  acres  devised  to  the  appellee,  Polly,  which  tracts 
they  allege  had  been  recovered  by  Henderson's  heirs, 
in  suits  prosecuted  for  that  purpose.  They  charge 
that  the  fund  in  the  executor* hands  had  failed;  that 
the  executor  and  the  appellees  had  ascertained,  by 
the  award  of  arbitrators,  that  the  land  lost  was  worth 
$-20  per  acre;  and  that  the  devisees  had  refused  to 
contribute  or  choose  arbitrators  to  adjust  the  ratio  of 
contribution.  They  pray  a  decree  for  contribution, 
for  the  loss  of  the  50  acres,  and  also,  for  that  of  the 
100  acres;  claiming  as  to  the  latter,  to  stand,  in  equity, 
in  the  place  of  the  devisee  and  vendor,  W.  M'Clan- 
ahan. 

The  devisees,  who  are  very  numerous,are  all  brought 

fooSanti°fde"  ^e^ore  the  court;  in  their  answers,  some  of  them  admit 

the  loss  of  the  land,  and  some  of  them  insist  that  they 

had  lost  land,  and  some  that  they  had  contributed  to 

the  losses  of  others;  and  all  of  them  deny  that  the 

Oe         rtb    aPPG"ees  ever  Proposed  to  them  to  choose  arbitrators, 

oircoit  court,  to  a4)U8t  tDe  values  of  their  lands,  and  the  ratio  of 

granting  re-    contribution.     They  all  seem  to  think  that  the  lost  land 

lief  to  the       should  be  estimated  as  wood  land,  at  the  eviction.     Record 

camp  nto*      evidence  being  famished  of  the  low  of  the  150  acres 


Digitized 


by  Google 


APRIL,  1809.  33d 

of  land,  and  that  the  successful  claimant  bad  recovered  M*Ci.aha- 
rents  for  the  occupancy  of  the  testator,  who  had  lived  HAN'* ^£T>M 
on  a  part  of  the  lost  land  many  years;  the  circuit  Kkhwedt&c 
court  determined,  in  its  interlocutory  decree,  that  the  — — — 
appellees  were  entitled  to  the  value  of  the  150  acres 
of  land,  and  gave  the  appellants  leave  until  the  sue* 
ceeding  term  of  the  court,  to  choose  referees  accord* 
ing  to  the  will,  for  adjusting  the  amount  of  contribu- 
tion. The  appellants  having  failed  or  refused  to  make 
the  election,  the  court  appointed  commissioners  to  va- 
lue the  150  acres,  and  the  tracts  respectively  devised 
to  the  appellants.  The  court  heing  undetermined 
whether  the  lands  should  be  valued  at  the  time  of  the 
testator's  death,  or  at  that  of  the  loss  of  the  150  acres, 
directed  the  commissioners  to  assess  the  values  at  each 
period.  On  the  return  by  the  commissioners,  of  a 
very  detailed  and  elaborate  report,  the  court  selected, 
ns  the  proper  criterion  for  its  final  decree,  the  valua- 
tions at  the  date  of  the  loss  of  the  land,  and  on  this 
basis,  made  its  decree,  by  which  the  appellees  were 
allowed  the  assessed  value  of  the  150  acres  when  re- 
covered from  them,  and  the  amount  of  profits  recover- 
ed for  the  occupancy  of  the  testator. 

The  main  question  involved  in  the  consideration  of 
the  case  is,  whether  the  court  selected  the  proper  date 
for  valuing  the  land.  There  are,  however,  subordi- 
nate points  presented,  which  will  be  first  noticed. 

It  is  urged  that  the  appellees  had  no  right  to.  recover  A  deed  for 
from  the  devisees  the  value  of  the  100  acres  conveyed  land  traneferi 
to  Kennedy  by  Wm.  M'Clanahan.     It  is  true  that  they  £*!"£: 
had  a  legal  remedy  against  the  heirs  of  W.  JVTClana-  privity  of  et- 
han,  on  the  covenant  in  the  deed ;  and  that,  therefore,  tate,  all  ante* 
against  these  heirs  alone,  (there  being  full  remedy  at  Jjjj1^!!*" 
law,)  the  chancellor  would  not  entertain  jurisdiction,  dent  to  the 
But  it  is  equally  true  that  a  deed  for  land  transfers  to  freehold,  the 
the  assignee,  by  privity  of  estate,  all  the  antecedent  "^tof*e 
warrantees,  covenants  and  pledges  incident  to  the  free-  c^e?tenii*e 
hold.     The  will  of  Thos.  M'Clanahan  guarantied  in-  with  that  of 
demnity  to  the  devisees  of  his  lands.     His  whole  eg- the  grantor, 
tate  was  pledged  for  the  security  of  every  part.     Wm, 
M'Clanahan,  therefore,  had  a  perfect  right  in  equity, 
to  contribution  from  the  other  devisees,  for  the  value 
of  the  100  acres  devised  ta  him.    By  conveying  it  to 
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M'Clvia*  Kennedy,  that  equity  passed  to  him.  And  for  this  rea- 
HAW\I!E?,£8  8on  an(*  to  Prevent  circuity  and  multiplicity  of  euity 
Kennedy  fee  he  had  the  right,  by  making  all  the  devisees  defendants* 

to  call  on  them  in  chancery  for  contribution  "pro  rataf* 

to  him,  instead  of  Wm.  M'CIanahan.  But  be  has  no 
right,  certainly,  in  this  way  to  recover  more  than  Wm* 
M'CIanahan  would  be  entitled  to  recover,  that  is,  the 
value  of  the  land*  If  he  paid  to  M'CIanahan  more 
than  the  assessed  value,  the  overplus  he  can  demand 
from  M'Clanaban's  heirs  alone* 

1*.      f         There  was  a  surplus  in  the  tract  lost  by  Kennedy  and 
landjbr  Mie   *^e>  an(*  ^ere  are  surpluses  in  some  of  the  tracts  of 
paroel,  the      other  devisees.     The  whole  quantity  of  each  tract  was 
define  enti-   assessed,  and  to  this  the  appellants  object.    We  are 
rarploi'iind   una^'e  to  ^ee'  ^e  f°rce  °f  ^is  objection.     Each  devi- 
if  lost,  to  con-  &ee  was  entitled  to  all  the  land  included  in  the  boun- 
tribattoD  from  daryof  the  tract  devised  to  him.    If  there  weresur- 
^^•^1^  plus,  it  was  his;  if  there  were  any  deficit,  he  must  suS- 
in;  charged"   tam  the  loss.    The  entire  tract,  whether  more  or  less 
all  the  estate,  than  the  estimated  quantity,  belonged  to  the  devisee. 
deij8?1  Witl1    ^or  wha*ever  quantity  he  lost,  he  had  a  right  to  in- 
demnity, and  the  other  devisees  were  bound  to  contri- 
bute according  to  the  actual  value  of  the  devises  to 
them  respectively.     The  one  had  a  right  to  demand 
and  the  other  was  bound  to  pay,  in  proportion  to  the 
actual  value  of  the  property  devised  to  each.    This 
value  would  be  augmented  by  a  surplus,  and  diminish- 
ed by  a  deficit. 

It  is  also  objected,  that  a  suit  in  chancery,  should  not 
'When  the  will  be  sustained*  as  the  will  appointed  another  mode  of 
£ode'  by  &  8et*lement.  This  objection  is  more  specious  than  solid. 
whioh  rataes  Waiving  other  answers  that  might  be  made  to  it,  there 
are  to  be  as-  is  one,  which  alone  ought  to  be  satisfactory.  There 
contributions  isa  fDa'titade  °f  persons  interested  in  the  questions  to 
made,  among  he  disposed  of  in  this  case:  and  some  of  them  are  in- 
deviseei,  and  fants.  It  would  be  therefore  very  difficult,  if  notion- 
fants  m%  pos'tb^to  make  a  valid  settlement,  between  such 
chancery  is  parties,  without  a  decree  by  the  chancellor.  And  the 
the  proper  plaintiffs  in  error,  cannot  complain,  that  the  defend- 
fa™edV°r  ant8?  ^avc  ca"e^  on  ^e  chancellor,  to  compel  a  sub- 
c^m pN.°  mission  to  the  arbitration  of  persons  to  be  chosen  ac- 
cording to  the  directions  of  the  will.  The  court  de- 
creed 'such  election,  and  ^reference*  and  the  plain* 
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Ktis  in  error,  have  forborne  to  make  any  effort  for  an  J?1*^?*'^ 
adjustment,  in  such  a  mode,    it  is  not  probable  that    A*  *f  *v  rt 
they  would  have  done  it  without  a  suit.     The  defend-  k***ED*  kc 
ants  allege,  that  they  had  refused  to  select  arbitrators      ■  ■"'  '    — 
before  the  bill  wasf  filed;  and  subsequent  events  cor- 
roborate that  allegation.     How  then  is  the   right  of 
the  defendants,  and  the  liability   of  the   plaintiffs  in 
error  to  be  ascertained  and  Enforced?    By  a  Suit  in 
chancery  alone.     This  is  compulsory,  and  will  bind 
all  parties,  infants  and  adults.     Without  it*  they  would 
not  act,  and  their  acts  might  not  be  valid,  if  they  had 
chosen  to  submit  to  arbitration. 

The  plaintiff's  in  error*  are  not  satisfied  with  the  al*  A«att  rscer- 
lowaoce  to  the  defendants  of  the  amount  paid  for  tb$  deSttMfo/11' 
occupancy  by  the  testator.     T*hey  are  surely  entitled  the  occupan- 
to  this,  if  they  have  right  to  any  thing.     They  had  a  by  of  tbe  tea- 
right  to  the  150  acres  of  land*  unincumbered.     The  jJ^JJ^JJ. 
rents  due  for  the  use  of  the  land,  by  the  testator*  were  ted  bj  tbe 
a  charge  on  all  the  devisees.    Any  one  who  paid  this  tame  mode  ef 
debt,  had  a  right  to  demand  contribution  of  all  the  ^j^JJJ^ 
others.     The  will  intended  to  secure  to  each  devisee,  t0  loiMand?" 
the  entire  value  of  the  property  devised  to  him.     If  It  wa*  a  debt 
unexpectedly,  the  thing  devised  to  any  one,  should  be  duebjtetta- 
incumbered,  the  whole  estate  of  the  testatdfr,  tiras  re-  'chaise  upon 
sponsible  for  its  extrication.     Otherwise*  the  obvious  bis  wbole 
intention  of  the  will*  might  be  frustrated.     If  the  150  *ta». 
acres  had  been  sold  for  the  debt  of  the   testator,  it 
bould  not  be  doubted,  that  his  estate  stood  pledged  for 
the  indemnity  of  the  defendants.     Their  claim  to  be 
reimbursed  for  payments  made  for  refits  due*  by  the 
testator,  is  equally  as  clear*  and  as  strong.    And  it 
seems  to  as,  that  it  is  as  indisputable,  as  their  right  to 
contribution,  for  the  loss  of  the  land,  by  a  paramount 
title.     But  the  principal  objection  to  the  electee*  as 
already  stated,  is*  that  it  has  allowed  to  the  defendants 
the  value  of  the  land  at  the  tittle  of  loosing  it.    The 
plaintiffs  in  error*  insist  that  the  defendants  are  enti- 
tled only  to  what  the  land  was  worth*  at  the  death  of 
the  testator,  and  that  tbe  devisees  who  are  bound  to 
contribute,  should  do  so  according  to  tbe  value  of  their 
legacies  estimated  at  the  same  time.     In  this  they  are  f  he  vatae  hi 
right.    The  value  of  the  land,  at  the  time  the  devise  the  land  when 
of  it  took  effect,  is,  what  is  "to  be  made  gwxP  to  the  devite  took 
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M'Clana^  devisee.  This  was  what  was  given,  arid  what  mttsf 
UAV  *•?**  B*  be  secured.  A  devises  to  B,  100  acres  of  land,  and 
Kennedy  Jto  to  Cf  200,  when  the  titles  vest  by  the  will,  the   100 

acres,  are  worth  $1000,  and  the  200  acres,  are  worth 

mnmreof  $2000*  Then  $1000,  is  given  to  A,  and  $2000,  to 
the  recovery  C.  The  will  directs,  that,  if  either  shall  loose  his 
ofthedevisee,  laud,  it  shall  be  made   good   to  him   by  contribution 

ofThe  Und°M  from  a"  the  devisee8* there  Deing  mnny  others.  B 
and  the  a-*  looses  his  100  acres,  twenty  years  after  the  death  of 
mount  to  be  the  testator;  at  the  time  of  eviction,  it  is  worth  $50 
contributioii  Peracre*  The  land  of  C,  is  still  worth  no  more  than 
$10  an  acre,  consequently,  the  devise  to  B,  has  in- 
creased from  $1000  to  $5000,  in  value,  whilst  that  to 
C  of  $2000,  has  remained  stationary,  at  $2000.  Now 
what  shall  C  contribute,  as  his  rateable  proportion, 
for  B's  indemnity,  or  in  other  words,  to  make  B' 8  land 
good  to  him?  Surely  not  more  than  his  distributive 
part  of  the  $1000,  devised  to  B,  and  which  he  has  lost. 
If  he  shall  be  compelled  to  pay  his  distributive  part 
of  $5000,  he  will  be  impoverished,  and  B  enriched; 
and  his  $2000  devise,  will  be  reduced  to  perhaps  $500, 
tomagnify  the  $1000  devise  to  $5000.  This  cannot  be 
just.  It  never  was  in  the  contemplation  of  the  testator. 

•  Suppose  the  devise  be  of  slaves.  The  father  de- 
vises to  his  6on  John,  a  grown  man  slave,  worth  $500, 
and  to  his  son  James,  an  infant  female  worth  only 
$100;  he  directs,  that  if  any  of  his  devisees,  shall 
loose  the  thing  devised,  by  the  assertion  of  a  bettor 
title  than  his,  all  the  other  devisees  shall  make  the 
loss  "good  to  him."  Thirty  years  after  the  testator's 
death,  (such  a  thing  can  happen)  James  looses  his 
slave,  and  several  children  which  she  has  borne. 
They  are  worth  $2000.  By  what  standard  of  value 
shall  John's  contribution  be  regulated?  Certainly  not 
by  the  $2000.  Many  other  cases  might  be  supposed 
for  illustration.  If  the  testator  had  even  sold  and 
warranted  the  land,  (which  he  devised)  his  heirs  or  de- 
visees would  be  responsible,  only  for  the  value  at  the 
date  of  the  conveyance.  Besides,  the  codicil  shews 
clearly,  that  the  value  at  the  time  of  the  testator's 
death,  should  be  the  criterion  of  contribution*  Some 
of  the  land,  devised  by  the  will, had  been  lost  before 
the  codicil  was  executed.  And  therefore,  the  devises 
of  lands,  which  had  been  or  might  thereafter  foe  lost, 
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are  required  to  be  made  good.     How  are  those  which  M^laha-^ 
had  been  lost  before  the  testator's  death,  to  be   made  HAN,^*V**8 
good?     Certainly,  by  paying  their  value  at  the   time  Kennedy  &o 

the  will   took  effect,  and   not  any  prospective  value.   ■  

The  same  rule  should  be  applied  to  every  case.  It  is 
immaterial  when  the  land  may  have  been  lost,  or  when 
the  suit  may  have  been  brought  for  contribution,  the 
rate  of  contribution,  is  to  be  ascertained  by  the  value 
of  the  land,  as  well  of  the  contributors,  as  of  the 
looser,  at  the  time  the  titles  vested  by  the  will.  This 
construction,  accords  with  the  letter  and  the  intention 
of  the  will,  and  with  all  the  analogies  of  the  law. 
And  any  other  construction,  might  not  only  lead  to 
manifest  injustice,  and  inequality,  but  to  an  entire 
frustration  of  the  testator's  will.  This  rule  is  unexcep- 
tionable. It  secures  to  each,  as  much  as  was  given  to 
him,  and  exacts  contributions,  in  proportion  to  what 
was  received.  It  will  place  the  devisees,  as  was  in- 
tended, in  "statu  quo?  that  is,  where  the  testator  left 
them,  and  the  will  found  them,  and  where  the  testator 
chose  to  fix  them.  He  intended  that  the  value  of  what 
he  pave,  should  be  preserved  to  the  donee.  But  he  never 
could  have  wished,  that  his  estate  and  his  devisees, 
should  be  bound  for  more  than 'he  gave,  which  would 
be  the  case,  if  any  adventitious  accession  of  value 
must  be  a  burthen  on  his  estate.  It  is  not  necessary 
to  pursue  this  subject  further.  The  value  of  the  150 
acres,  as  they  stood,  when  the  testator  died,  whether 
improved  or  unimproved,  belonged  to  the  devisees  of 
the  two  tracts.  The  defendants  in  error  should  not  be 
charged  with  improvements  made  by  the  testator,  they 
passed  with  the  land,  and  constituted  a  portion  of 
its  value. 

If  the  defendants  have  been  compelled  to  pay  to  the  If  wot  hat 
successful  claimant  rents  for  their  use  of  the  land  lost,  5j?d ESt?' 
or  for  its  occupancy  by  William  M'Oanahan,  (as  the  losingland 
devisees,  have  enjoyed  the  use  and  value  of  the  lands  under  this 
devised  to  them)  they  should  have  interest  on  the  val-  ^"y^^and 
ue  of  the  land.     In  this  event,  the  value  of  the  lost  Ht  testator's 
land,  at  the  death  of  the  testator,  and  legal  interest  death,  and 
thereon,  from  that  time,  together  with  the  amount  jjjj^j1  ^rom 
paid  for  the  occupancy,  by  the  testator,  will  constitute  added't^the 
the  aggregate  claim  of  the  defendants  for  indemnity,  rant  paid  for 
by  the  contribution  of  such  of  the  other  devisees,  as  the  occopan, 
shall  be  found  to  be  responsible.  oy  b* the  te* 
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Stbrxihx.y  All  who  may  be  infanta  in  the  case,  should  appear 
Broadwkll.  ty  guardians  ad  litem.     As  to  any  ulterior  question 

——!  which  might  arise  between  the  defendants,  and  Wil- 

tat«r,tb«a§T  Ham  M'Claoahan's  heirs,  under  the  deed  of  their 
loMndemnitj  ^ather» we  nave  nothing  to  say.  No  such  question  has 
and  the  ram    been  raised  in  this  ca6e. 

to^  oootrib-  The  remeAj  again8t  the  heirs,  if  it  should  ever  b* 
necessary  and  allowable  to  assert  it,  is  purely  legal. 
The  decree  is  reversed,  and  the  cause  remanded, 
«iS17ra"  w**k  *n8tructi°n8  to  render  such  decree,  on  a  proper 
presentation  of  the  case  as  shall  be  just  and  equita- 
ble, making  the  principles  of  this  opinion,  so  far  as 
they  shall  be  applicable,  the  basis  of  the  reformed  de- 
cree. 

Crittenden,  for  plaintiffs;  Talbot,  for  defendants. 


Terted. 


GovutKijiT.  Sthresfdy  vs.  Broadwett. 

Caw  83,  Appeal  from  the  Fayette  Circuit;  JjEsaa  Bledsoe,  Judge, 

Submission*    Award. 
April  28*         Judge  U*b>*rwooi>,  delivered  the  opinion  of  the  Coort. 

This  was  an  action  of  covenant  brought 
IfrWa,|fo*>  'n  ^c  c'rcn*t  coort,  by  Broadwell,  to  recover  of 
tesebaiiiSoD,  Sthreshly,  upon  a  warranty  of  the  soundness  of  a  negr* 
it  u  a  nullify,  woman  and  child,  sold  by  the  latter  to  the  former. 
The  defendant  plead  an  award  in  bar  of  the  whole 
action.  The  plea  was  demurred  to,  and  the  coort  sus- 
tained the  demurrer,  and  this  constitutes  one  error 
assigned.  We  think  the  plea  bad.  The  award  rela- 
ted exclusively  to  the  child,  the  articles-  of  submission 
related  exclusively  to  the  woman,  who  was  dead  before 
the  articles  were  entered  into.  The  award  was,  there* 
fore,  altogether  unauthorized  and  constituted  no  bar  to 
the  action.  The  plea  made  profert  of  the  articles  of 
submission,  and  the  award,  oyer  of  both,  was  craved 
by  the  demurrer,  and  although  it  does  not  appear  that 
they  were  spread  on  the  record,  m  hoc  verba,  yet  we 
think  it  is  manifest  they  were  before  the  court  and 
were  properly  considered  in  deciding  on  the  validity 
of  the  plea.  The  matter  of  the  award,  if  good,  is  not 
sufficiently  pleaded* 
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The  only  remaining  question  related  to  the  refusal  of  Hopwws 
the  court  to  grant  a  new  trial.    The  evidence  is  such  gT1P"iHlofi# 

that  the  court  ought  not  to  have  controled  the  jury  had ■. 1 

they  found  either  way.    The  hew  trial  was  properly 
refused. 

Judgment  affirmed  with  costs  and  damages. 

Crittenden  and  Denny,  for  appellants;  Haggin  and 
Loughborough,  for  appellee. 


Hopkins  vs.  Stephenson.  chakcb*t. 

Error  to  the  Nicholas  Circuit;  John  Trimble,  Judge.  Cose  84. 

Mortgage*     Conditional  sale.     Equity  of  redemption. 
Judge  UffDBRWOQD  delivered  the  opinion  of  the  Court.  April  28. 

Stephenson  filed  his  bill  for  the  purpose  stephenion't 
of  compelling  Hopkins  to  convey  to  him  the  legal  title  assignment  of 
to  fifty  acres  of  land,  which  Hopkins  had  acquired  ^gj^j^* 
from  John  Fowler,  in  virtue  of  a  bond  for  the  title  on  °    °p 
Fowler,  assigned  by  Stephenson,  the  obligee,  to  Hop* 
kins*    On  the  day  the  assignment  was  made,  to-wit: 
29th  April,  1811,  Hopkins  executed  a  bond  to  Stephen- 
son in  the  penalty  of  $600,  with  the  following  condi* 
tion: 

"Whereas  George  Stephenson  hath  this  day  assigned  Condition  of 
to  John  Hopkins,  for  value  received,  a  certain  bond  on  bo°pd  to  Ste* 
John  Fowler,  for  two  tracts  of  (and  on  Taylors  creek,  phenson. 
one  containing  seventy-five  acres,  the  other  fifty  acres, 
be  it  understood,  that  if  the  said  Stephenson  shall, 
against  the  25th  of  December  next,  pay,  by  himself 
or  his  order,  to  the  said  Hopkins,  $23,  also  pay  all 
moneys  which  the  said  Hopkins  shall  pay  to  John  Fow- 
ler for  the  said  Stephenson,  all  which  payment  is  to 
be  made  to  the  said  Hopkins  at  the  same  time;  the 
condition  of  the  above  obligation  is  such,  that  the  said 
Hopkins  is  bound  in  the  above  penalty  to  reassign  to 
the  said  Stephenson,  the  said  bond  which  he  has  receiv- 
ed of  said  Stephenson  on  John  Fowler,  or  deliver  him 
bond  or  bunds  on  John  Fowler,  including  the  same  land ; 
if  this  condition  is  complied  with  by  said  Hopkins,  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue  in  law,"    Fowler's  bono!  to  Stephen- 
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Horrors  son  bears  date  the  99th  September,  1810,  and  stipu- 
faimmoR.  ^tes,  in  consideration  of  $262  50  cents,  to  be  paid 
/  him,  and  a  relinquishment  to  be  made  to  him  by  Ste- 
phenson of  all  his  recourse  on  Michael  Cassidy,  who 
sold  the  same  lands  to  Stephenson,  that  a  conveyance 
with  general  warranty  shall  be  made,  on  request,  after 
the  money  is  paid  and  relinquishment  executed  by 
Stephenson.  Fowler's  bond  describes  the  two  tracts 
of  land.  It  fixes  no  time  when  the  money  is  to  be  paid 
or  the  relinquishment  to  be  executed. 

On  the  bond  of  Fowler  is  this  endorsement,  "26th 
*Bioft^E!»llt  **une»  *81 1, 1  have  this  day  received  of  John  Fowler 
bomL        §     ^is  obligation  to  convey  to  me  fifty  acres  of  the  within 
described  land,  it  being  George  Stephenson's  improve- 
ment (Signed)  JOHN  HOPKINS." 

Stephenson  insists  that  the  transaction  was  in  the 
Whether  Ik  nature  and  character  of  a  mortgage,  and  by  it  no  more 
eondftlooal  *  wa8  *ntend«d  than  to  ^cure  Hopkins  the  payment  of 
sale,  depends  the  $23,  and  such  sums  as  he  might  pay  Fowler, 
upon  the  faott  Hopkins  insists  that  it  was  a  conditional  sale,  and  that 
nttCn  each  he  shoald  not  D0W  be  disturbed  in  the  legal  title.  We 
cm!  *  The  are  to  decide  between  them.  To  distinguish  between 
intention  of     a  mortgage  and  a  conditional  sale,  is  often  a  perplex- 

the  parties  to  i0g  question.     In  Prince  vs.  Beardeo,  I  Marshall,  170, 
be  collected      .."........  ..  *  ,'         2 

from  circom-  *t  1S  ^^  that  "each  case  must  in  some  measure  depend 

stances.    If     on  its  own  circumstances,  and  rest  upon  the  legal  dis- 

^dtt?"  had  cretion  °f  the  court»  See  also  Burn,  title, Mortgage, 

whole  sum       letter  B.     The  difficulties  in  the  present  case  have 

doe  Fowler,    been  greatly  increased  by  the  awkwardness  and  want 

itwonld  have  cf  skill  manifested  in  drawing  the  obligation  from  Hop- 

drnce^Vcon-  ^ins  to  Stephenson,     That  paper  leaves  many  things 

ditiinal  tale;  for  conjecture.    It  does  not  appear  that  Hopkins  was 

not  having      to  have  interest  on  the  $23  advanced,  nor  is  it  stipulate 

treated'the     ed  that  he  shail  have  interest  on  the  money  which  he 

transaction     may  pay  to  Fowler.     Hopkins  takes  no  obligation  on 

as  a  mortgage  Stephenson  by  which  he  could  coerce  from  him  the 

payment  of  the  money  on  the  25th  December  next, 

after  the  date  of  Hopkins9  bond  to  Stephenson.    It 

would  seem  from  the  papers,  that  it  was  entirely  at  the 

option  of  Stephenson  whether  to  pay  the  money  or 

not,  and  that  his  right  to  demand  a  re-assignment  of 

Fowler's  bond,  depended  on  paying  to  Hopkins,  by  the 

?6th  of  December,  the  amount  of  money  Hopkins  had 
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before  that  time  advanced  to  Fowler,  and  the  $23  in  Hopkiki 
addition.  This  would  be  a  literal  construction,  and  if  stbfhmhow, 
adopted  by  the  court,  would  result  in  declaring  the  ■ 
transaction  a  conditional  sale*  But  its  operation  might 
have  an  effect  so  injurious  to  the  interests  of  Stephen- 
son, that  il  is  very  difficult  to  say  that  the  parties  ever 
intended  that  their  contract  should  receive  that  con- 
struction. Hopkins  was  not  bound  to  make  payment 
to  Fowler;  he  was  at  liberty  to  do  so  if  he  choose;  but 
the  inference  is  forcible  that  there  was  a  verbal  under- 
standing that  he  should  doit.  If  he  made  no  payment 
to  Fowler,  it  cannot  be  believed  that  he  was  to  have 
both  tracts  of  land  for  $23,  if  Stephenson  failed  to 
repay  it  at  the  day.  That  the  parties  intended  such 
a  thing  on  that  event,  cannot  be  credited.  The  debt 
to  Fowler  amounted  to  $262  50  cents;  it  is  not  stipu- 
lated how  much  of  it  Hopkins  contemplated  paying, 
nor  does  it  appear  at  what  time  or  times  the  $262  50 
became  due.  By  an  admission  of  the  parties,  filed  as 
evidence,  it  appears  that  $150,  the  price  of  the  fifty 
acres  of  land  on  which  Stephenson  lived,  was  due  to 
Fowler  on  the  15th  of  May,  1811,  and  that  Hopkins 
paid  it,  but  it  does  not  appear  that  Hopkins  ever  paid 
Fowler  the  remainder  of  the  $262  50;  nor  is  the 
tract  of  seventy-five  acres  in  any  way  involved  by  the 
pleadings  in  this  cause*  Whether  Hopkins  claims  it 
or  Fowler  has  been  paid  for  it,  we  know  not.  Ste- 
phenson and  Hopkins  contracted  with  Fowler's  title 
bond  before  them.  Under  the  idea  that  Hopkins  was 
making  a  conditional  purchase  ef  the  whole  land,  or 
the  whole  interest  in  Fowler's  bond,  which  was  assign* 
ed  to  him  without  limitation,  we  think  it  must  be  in- 
tended that  he  was  to  pay  Fowler  the  whole  of  the 
purchase  money  due  for  the  land,  and  that  the  $25 
paid  Stephenson,  was  so'much  given  him  for  his  bar- 
gain; and  if  it  had  appeared  that  Hopkins  had  gone 
on  and  paid  Fowler  fully,  we  should  have  been  dispos- 
ed to  consider  the  transaction  a  conditional  sale;  but 
as  he  only  paid  a  part,  we  think  he  treated  the  contract 
as  though  the  bond  was  assigned  to  him  merely  as  a 
security.  We  cannot  imagine  that  Hopkins  was  to 
get  all  the  land  by  paying  for  a  part.  If  then,  he  was 
not  to  get  all,  what  part  of  the  land  was  he  to  have, 
for  that  part  of  the  purchase  money  which  he  might 
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Hopkins        paVf  conceding  for  argument  that  be  was  to  be  coin- 
Stkpuuisor.  pensatedin  land?  The  contract  is  wholly  silent, and  it 

!  is  perfectly  arbitrary  to  say  that  he  might  pay  $160 

and  claim  the  fifty  acres,  or  pay  $112  50  cents  and 
claim  the  6eventy-five  acres  absolutely.  We  cannot 
make  contracts  for  parties,  we  can  only  expound  those 
which  they  have  made,  and  enforce  their  intentions,  if 
to  be  collected  from  the  written  evidences.  Viewing 
the  whole  case,  as  presented  by  the  written  contracts, 
we  regard  the  assignment  of  Fowler's  bond  to  Hop- 
kins, as  a  security  for  any  partial  payments  made  to 
Fowler* 

Believing,  therefore,  that  Stephenson  had  the  right 
If  mortgagor  to  redeem,  the  next  question   turns  on  the  nature  of 
has  received   )jjg  r§^ht  of  redemption.     Is  it  such  that  it  may  be  as- 
from  mortga-  serted  and  enforced  at  all  times,  or  is  it  such  that  a 
gee,  to  the      chancellor  may,  under  some  circumstances,  refuse  to 
Talue °* in"1*  a"ow  anc^  enf°rce  iff  And  do  any  such  circumstances 
Senate  of  *'  exist  to  just»fy  such  refusal  in  this'  case?   At  common 
mortgage,  &    law,  when  the  mortgagor  failed  to  comply  with  the 
bat  delayed     conditions  of  the  mortgage,  the  estate  was  absolutely 
unreadable  forfeited  to  the  mortgagee.     The  equity  of  redemption 
length  of  time  was  an  invention  of  the  courts  of  chancery,  td*mitv* 
the  chancel-    gate  the  hardships  of  an  absolute  forfeiture  upon  A 
interD0teOto    tr^n6  consideration.     Mortgages  are,  in  the  general* 
enable  him  to  nothing  more  than  securities  for  the  loan  of  money  * 
redeem,  a-      and  the  thing  mortgaged  so  often  exceeded,  in  value, 
gaimt  mort-^  double  the  debt,  that  courts  of  equity  interposed  where 
wM«Ton,tothe  payment  was  not  made  on  the  day,  to  prevent  the  loss 
injury  or  pre-  which  the  mortgagor  would  sustain  if  his  property  was 
judice  of        taken  for  half  its  value;  and  thus  an  equity  of  reaemp- 
or  gagee.     ^on  wag  Cached  to  mortgages.     If  the  money  lent, 
had   uniformly  equalled  the   full  value  of  the  thing 
mortgaged,  the  doctrines  of  the  law  in  relation  to  equi- 
ties of  redemption,  would,  in  all  probability,  never  had 
an  existence.     And  now,  where  the  mprtgagor  makes 
application  to  the  chancellor  to  redeem,  we  have  no 
doubt  he  ought  not  to  be  permitted  to  do  so,  if  it  can 
be  shown  that  he  received  advances  to  the  value  of 
,  the  thing  mortgaged,  and  that  by  his  delay  an  unrea- 
'  sonable  length  of  time,  or  by  any  other  conduct  of  his, 
j  he  would  inflict  injury  unjustly  on   the   mortgagee. 
The  proof  in  this  cause  does,  in  our  opinion,  make>out 
such  a  case  as  would  authorize  and  require  the  chan-* 
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fcellor  to  refute  his  aid  to  Stephenson.    It  is  satisfacto-  Horawt 
Jrily  established^  that  the  money  paid  Stephenson,  and  gTXPBcKt0]Va 
that  paid  Fowlet  by  Hopkins,  Was  a  fair  price  for  the  ■  i   ■■  i' 

fifty  acres  of  land  at  the  date  of  the  contract;  that 
lands  of  tequal  quality,  and  with  improvements  not 
roach  inferior*  in  the  same  neighborhood*,  were  sold  at 
mubh  less  per  afcre.    It  is  shown  that  Hopkins  was  in 

Eossession  eight  or  nine  year*  before  Stephenson  filed 
is  bill  to  redeem,  and  that  Hopkins  had  improved  the 
land  and  rendered  It  More  valuable  by  hid  labor.  It  is 
proved  by  the  subscribing  witness*  to  the  bond  executed 
by  Hopkins  to  Stephenson,  that  it  was  the  intention  of 
the  parties,  at  the  time,  to  make  a  conditional  sale  of 
the  fifty  acres,  and  hot  a  mortgage;  that  Hopkins  re- 
fused to  pay  Fowler  (ot  the  seventy-five  acres,  or  to 
have  any  thing  to  do  with  that,  and  that  he  took  an  as- 
signment of  Fowler's  bond,  with  a  view  to  get  Fowler 
to  separate  the  seVenty-five  and  fifty  acres,  and  to 
secure  the  fifty  acres  to  Hopkins;  and  that  if  Fowler 
would  not  do  so,  then  Hopkins  would  have  nothing  tb 
do  with  the  land*  but  was  to  have  a  colt*  then  delivered 
to  him  by  Stephenson,  for  the  $93,  and  which  colt 
was  returned  to  Stephenson  after  Fowler  had  secured 
the  fifty  acres  to  Hopkins.  It  is  true,  that  this  testi- 
mony of  the  subscribing  witness  would  show,  that  the 
parties  were  unfortunate  in  conveying  their  meaning, 
by  the  manner  in  which  their  contract  was  reduced  tb 
writing;  and  could  not  be  received  to  vary  the  effect 
and  legal  operation  of  the  writings,  where  there  has 
been  no  allegation  of  fraud  or  mistake;  but  we  con- 
ceive it  may  be  properly  admitted,  to  rebut  the  equity 
attempted  to  be  set  tip,  and  to  show,  that  Hopkins  was 
a  bona  fide  holder,  in  his  own  right,  and  not  as  mere 
tnortgagee,  receiving  the  profits  in  discharge  of  his 
debt.  It  is  also  shown,  that  after  the  time  Stephenson, 
by  contract,  was  hound  to  pay  Hopkins,  the  latter  of- 
fered to  take  his  money  and  give  up  the  land ;  which 
proposition  was  not  then  acceded  to  by  Stephenson, 
who  offered  to  do  it  at  a  subsequent  time,  when  the  land 
had  risen  in  value.  Under  these  circumstances,  we 
are  of  opinion,  that  Hopkins,  holding  the  legal  title  and 
in  possession,  ought  not  to  be  disturbed,  and  that  Ste- 
phenson's equity  was  not  such  as  to  justify  the  inter- 
position of  the  chancellor* 
Vou  L  T2 
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Ellis 

vi. 
Goikci'i  h'i 

Itin   errone- 
ous to  permit 
a  party,  in 
whose  favor 
conveyance 
of  legal  title 
ha*  been  de- 
creed, upon 
payment  of 
money,  to 
withdraw  the 
sum  deposited 
in  court,  un- 
less the  de- 
cree be  chan- 
ged a'  to  the 
conveyance. 


The  record  shows  that  after  the  circuit  court  hat 
decreed  a  conveyance,  from  Hopkins  and  his  pendente 
Hie  vendee,  to  Stephenson,  upon  bis  paying  Hopkins 
$164,  the  balance  due,  after  settling  an  account  taken 
for  rents  and  improvements,  that  Stephenson  brought 
tbe  said  $164  into  couft  and  deposited  it  with  the 
clerk  for  Hopkins,  as  required  by  the  court*  At  a 
subsequent  period,  by  order  of  the  court,  Stephenson 
was  permitted  to  withdraw  the  money  so  deposited* 
This  was  clearly  erroneous.  As  the  record  now  stands, 
Stephenson  has  the  money  and  also  a  decree  for  the 
land*  He  cannot  have  both,  and  having  cotoe  into 
court  and  taken  the  money  again,  it  furnishes  another 
reason  why  he  should  not  have  the  land.  We  would 
also  remark,  that  the  decree  of  the  circuit  court  is  er- 
roneous in  regard  to  the  settlement  of  the  accounts  for 
rents  and  improvements;  Hopkins  is  allowed  pay  for 
the  improvements  made  by  him,  and  he  is  charged  rent 
upon  ground  cleared  by  his  own  labor*  This  is  wrong. 
A  mortgagee  in  possession  it  chargable  with  the  pro6ts 
of  the  estate  as  he  received  it,  and  he  is  to  be  allowed* 
out  of  the  profits,  for  necessary  repairs;  but  he  cannot 
make  the  mortgagor  his  debtor,  by  putting  improve- 
ments on  the  land,  nor  should  the  mortgagor  be  allow- 
ed to  raise  an  account  for  the  profits  of  such  additional 
improvements.  See  Moore  vs.  Cable,  1  Johnson's  Chan. 
Repts.  387. 

The  decree  of  the  circuit  court  is  reversed,  with 
directions  to  that  court  to  dismiss  the  complainant's  bill. 
The  appellants  must  recover  costs. 

Denny  and  Mills,  for  the  plaintiff. 


Chancert.  Ellis  vs.  Gosney's  heirs. 

Case  85.  Appeal  from  tbe  Fayette  Circuit ;  Jesse  Bledsoe,  Judge. 

Administration.    Bill  of  sale*  Warranty.    Slave.    Heirf* 
Devisees*    Injunction.     Bill  in  chancery*    Remedy* 

April  $9.         Judge  Robertson,  delivered  the  opinion  of  the  Court. 

Elizabeth  Gosnbt,  administered  on  the 
Statement  of  estate  of  her  deceased  husband.  A  slate  named  Torn* 
fact*.  Was,  among  other  things  assigned  to  her  for  her  doweiv 
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Tom,  having  afterwards  fled  from  the  state,  and  taken  ELLIS?ff 
refuge  among  the  Indians,  she  employed  William  Ei-  goshet'«h'! 
lis,  to  pursue  and  reclaim  him  if  possible,  and  agreed,  >■     ■■ 

that  if  he  should  succeed,  in  restoring  to  her,  Tom, 
she  would  sell  him  to  him,  for  £100. 

Having  found  Tom,  on  the  northwestern   frontier  Submitfion. 
and  brought  him  back  to  Kentucky,  some  misunder- 
standing arose  between  Ellis,  and  Mrs.  Gosney,  which 
they  submitted  to  arbitration.    The  following  is  the 
result  of  this  reference* 

"We  the  subscribers,  being  called  on  by  William  Ellis  ^£Sj£f  M" 
and  Elizabeth  Gosney,  to  settle  a  matter  in  controver- 
sy between  them,  respecting  a  negro  man  Tom,  which 
run  away  from  the  said  Gosney,  which  William  Ellis 
followed  to  the  Indian  nation,  and  brought  the  said  ne- 
gro man,  Tom,  back,  and  we  are  of  opinion,  that 
Elizabeth  Gosney  conveyed  the  said  negro,  agreeably 
to  the  annexed  bill  of  sale,  and  that  William  Ellis  pay 
up  to  E.  Gosney,  fifty  pounds,  in  the  year  1802,  and 
fifty  pounds  within  the  year  1803,  or  pay  up  to  the 
said  William  Ellis,  for  his  trouble  for  bringing  in  said 
negro,  eighty  dollars,  and  if  E.  Gosney  chooses  to  pay 
the  money,  William  Ellis,  is  to  hold  the  negro  till  he  is 

Said.    Given  under  bur  hands  and  seals,  this  11th 
Tovember,  1802. 

«H.  HARRISON. 
H.  TAYLOR. 
LEO.  YOUNG." 

The  following  bill  of  sale,  was  executed  in  confor-  Bill  of  tale 
Biity  to  the  award.    **I  do  hereby  certify,  that  I  have  from  adm'x. 
sold  to  William  Ellis,  a  negro  man,  Tom,  for  the  con- t0  EU|*' 
•ideration  of  one  hundred  pounds,  the  title  of  which 
negro,  I  warrant  and   forever  defend.     Given  under 
tny  hand  and  seal,  this  1 1th  day  of  November  1802. 

"ELIZABETH  GOSNEY.    Seal. 
"Teste. 
"Jajs.  True,  Robt.  Collins." 

In  1815,  Mrs. Gosney  died.  Her  childrenas  heirs 
of  her  deceased  husband,  shortly  after  her  death, 
brought  an  action  of  detinue  for  Tom,  against  Ellis. 
The  suit  being  submitted  to  arbitration,  the  award  was 
in  favor  of  the  plaintiffi,  and  judgment  was  accordingly 
rendered  for  them. 
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Ellu 

GftlNBV  '•  H*t 

Eliii'tbill  in 
chancery, 
with  injnne- 
tion. 


Anuror  of 
dePta, 


When  remedy 
at  law^njonc- 
ti*n  not  to  be 
granted,  ex* 
cept  under 
particular 
oirounastan- 


Comtraetion 
of  the  bill  of 
•ale* 


To  enjoin  this  judgment)  and  to  obtain  general  re> 
lief,  Ellis  filed  a  bill  in  chancery,  (the  foundation  of 
this  suit,)  against  the  said  heirs  and  successful  plain- 
tiffs, in  he  action  of  detinue.  The  bill  charges,  that 
the  sale  of  Tom  to  him,  waa  made  by  Mrs.  Uosney  in 
her  character  of  administratrix*  Ttat  the  heirs  had 
acquired,  by  descent  or  devise  from  her  estate^  suffi- 
cient to  indemnify  him,  which  he  says  they  are  bound 
by  their  mother's  warranty  to  do,  if  they  hold  the 
negro. 

The  answers  of  the  heirs,  insist  on  the  award  and 
judgment  ubon  it,  as  a  bar  to  any  further  litigation 
about  the  title  of  Tom;  aver  that  their  mother  only 
sold  to  Ellis  her  life  estate,  and  deny  that  they 
had  any  estate  from  her;,  but  in  other  answers  extort- 
ed  from  them  by  the  court,  some  of  thern  admit,  that 
they  held  some  property  by  the  wi|l  pf  their  mother. 

The  court  dissolved  the  injunction,  and  dismissed  the 
bill.    From  which  Ellia  appealed. 

There  can  be  not  objection  to  the  dissolution.  For 
.whatever  other  right  Ellis  might  have  hadA  he  had 
none  to  an  injunction.  He  could  not  set  psicje  the 
pward  and  judgment  in  the  action  at  law,  by  his  bill  in 
chancery.  He  did  not  seek  to  do  so,  Nor  could  h$ 
escape  the  effect  of  the  judgment  by  disputing  the 
right  of  the  heirs  to  Torn.  If  he  has  ?wy  right,  it  is  on 
the  warranty.  And  he  has  made  no  allegation  of  in- 
solvency or  other  fact,  which  would  authorize  an  in- 
junction, and  a  set  off  of  the  damages,  for  breach  of 
warranty.  Therefore,  the  injunction  was  properly 
dissolved. 

But  the  biH  if  as  improperly  cjismiased.  Mrs.  Gos- 
ney  warranted  the  whole  title.  While  Tom  was  a 
fugitive,  it  was  doubtful  whether  he  would  ever  be 
found.  Sh£  agreed  to  sell  him  to  Ellis  for  £  100  if  he 
would  find  him:  she  did  sell  him  accordingly.  The 
price  given  is  proved  to  be  a  generous  price,  for  the 
entire  right  to  Ton>  And  we  can  give  no  other  con- 
struction to  the  bill  of  sale,  than  tha,t  \t  is  a  sale  an£ 
warranty  of  the  whole  title  to  Tom. 

There  is  some  diversity  in  the  parol  evidence  on 
this  subject.    But  even  if  there  had  been  no  bill  of 
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•ale,  the  facts  proved  by  the  witnesses,  would  be  ^xa« 
scarcely  sufficient  to  justify  the  opinion,  that  the  war-  gmiteV. 
Tanty  extended  no  further  than  the  life  estate. 


There  was  no  personal  representative  of  Mrs.  Gob-  when  no  per- 
ney.    Her  heirs  or  devisees  are  responsible  for  her  tonal  repre- 
undertakings  and  liabilities,  to  the  extent  of  ihe  prop-  ^^Em* 
erty  acquired  dy  descent  or  will  from  her.    The  heirs  the  appro^ 
were  not  expressly  bound  by  the  covenant  of  warranty,  ate  remedy, 
They  could  only  be  sued  with  the  personal  represents-  J^0*™^  - 
five,  in  an  action  at  law.     It  was  therefore  proper  for  K^'to  an- 
Ellis  to  sue  in  chancery.    Besides,  for  claims  against  swet ,  to  the 
heirs  and  Devisees,  in  that  character,  a  suit  in  chance-  s^ent  of  de- 
ry,is  an  appropriate  remedy,  although  there  may  also  foJ\,e?chof 
be  a  legal  remedy.  Cox's  heirs  vs.  Strode,  ?  Bibb,  273.  covenant  of 

Ellis  was  thereforeeutitled  to  a  decree  against  the  or  testator, 
devisees  for  something.     And  the  court  ought  to  have 
ascertained  the  extent  of  the  liability  of  the  devisees, 
and  so  for,  have  given  to  Ellis  relief. 

Wherefore  the  decree  is  reversed,  and  the  cause  re- 
manded, wih  instructions  to  the  court,  to  asertain  by 
inquisition,  the  amount  devised  by  Mrs.  Gosney  to  the 
(appellees  respectively,  and  according  to  the  several 
values  so  ascertained,  to  decree  to  Ellis  ou  the  war* 
ranty  of  title. 

Wiclpliffe  and  Triplet^  for  appellant;  Payne,  for  ap- 
pellee. 


Leach  vs.  Gentry.  camm*. 

Error  to  the  Bullitt  Circuit;  Paul  I,  Booker,  Judge.  Cmc  **• 

Agreement  between  parties.  Puis  dot  ten  continuance. 
Amended  bill.  JjllegaHon.  Evidence.  Consent. 
Decree. 

Judge  Umdbrwood  delirered  the  opinion  of  the  Conrt.  April  29. 

Leach  having  obtained  a  jodgment  Statement!  oj 
against  Gentry,  in  an  action  of  covenant  for  failing  to  JJJplw 
convey  a  tract  of  land,  as  required  by  Gentry's  obliga- 
tion, the  latter  filed  his  bill  against  the  former,  to  en- 
join the  judgment,  and  to  have  a  specific  execution  of 
the  contract.    The  bill  avers  that  Gentry  then  had 
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LeaehHaa* 
t*er. 


Lsach  title,  and  was  ready  and  willing  to  to  conreyjthat 

Gaum.        l**<&  had  been  put  into  possession ;  that  he  had  quiet* 
.,  Ij  enjoyed  the  use  of  the  land,  and  that  he  had  sus- 

tained no  injury*  The  prayer  of  the  bill  was,  that 
Leach  might  be  compelled  to  accept  a  title,  and  if 
not,  that  he  might  be  compelled  to  account  for  rents 
and  profits. 

Leach  answered,  denying  that  Gentry  had  title,  and 
resisted  a  specific  execution,  upon  the  ground  that  he 
had  been  much  injured,  by  failing  to  get  a  title  when 
be  ought  to  have  had  it,  whereby,  he  lost  an  opportu- 
nity of  selling  to  advantage*  To  balance  the  daim 
for  profits.  Leach  sets  up  a  claim  for  improvements. 
In  this  attitude  of  the  parties,  in  respect  to  their  plead- 
ings, and  the  matter  set  forth  in  their  bill  and  an* 
swer,  they  proceeded  to  take  many  depositions. 

About  one  year  after  the  filing  of  the  bill,  the  par- 
Afrreement  to  ties  entered  into  the  following  agreement:  "Gentry 
wind,  sign-  vs#  Leach,  in  Ch'y.  This  suit  is  to  be  dismissed  at 
the  cost  of  John  Gentry,  except  the  defendant's  attor- 
ney fee*  The  judgment  of  the  law,  which  is  enjoin- 
ed is  satisfied*  Leach's  bond  .to  Gentry,  is  also  satis-? 
fied,  and  to  be  withdrawn  by  leave  of  the  court,  and 
the  whole  transaction  is  rescinded.     Feb.  16,  1826. 


ett  by  Leach 
and  Gentry 


his 
ENOCH*  LEACH. 

mark 
JOHN  GENTRY. 
Witness,  Tho.  Q.  Wilson. 


Seal. 


That  whtoh- 
ft  not  put  in 
issue  by  the 
pleadings, 
oan  not  be 
considered, 
tho1  proved. 
The*  party  in 
ohanoery 


At  a  court  subsequent  to  the  date  of  the  agreement 
aforesaid,  the  court  by  its  decree,  carried  the  agree- 
ment into  effect,  by  disposiog  of  the  suit,  according  to 
its  stipulations,  and  the  defendant  Leach,  thereupon 
prayed  an  appeal  to  this  court. 

There  is  nothing  in  the  record,  which  shews  that 
Leach  assented  to  the  decree.  Jt  is  clear  that  he  did 
not  from  the  circumstance  of  his  praying  an  appeal 
immediately.  Were  the  court  right  in  enforcing  the 
agreement  between  the  parties,  relative  to  the  dispo- 
sition to  be  made  of  the  suit,  when  such  agreement 
was  not  relied  on,  or  put  in  issue  by  the  pleadings  of 
either  party?    Under  such  circumstances,  a  decree  ia 
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Conformity  to  the  agreement,  cannot  be  sustained,  L«ach 
when,  otherwise*  it  is  against  the  obvious  equity  of  the  GentrV. 
case.     In  this  instance  the  agreement  was  brought  be- 


fore the  court  as  evidence*  by  depositions.     No  prop-  wi^binj?  to 
osition  is  better  supported  by  >  authority,  than   that  {are  of  an  a" 
which  declares  evidence,  without  appropriate  allega-  greenest 
tions  to  admit  it,  unavailing.     It  is  a  rule  founded  on  made,  pen- 
reason,  conducing  to  secure  the  rights  of  parties,  and  „art  bring  it 
should  be  adhered   to.     According  to  the  agreement,  before  the 
Leach  acknowledges  satisfaction  of  the  judgment  en*  court,  bja- 
joined,  this  is  no    where  relied  on  in  the   bill.     If  SJSS2?oociS 
Leach  would  not  come  forward, and  in  open  court,  con-  ,™g  pttfrifa- 
gent  to  have  such  satisfaction  entered  of  record,  then  nen  eonHnw 
Gentry,  by  an  amendment  to  his  bill,  should  have  ***** if^*'" 
brought  that  matter  before  the  court  as  a  transaction  roMomake 
puis  darien  continuance^  and  thus  give  Leach,  an  oppor-  tnch  agree- 
tunity  to  plead  and  answer;  that  it  was  not  his  deed  mcnt  the  bath 
or  that  it  was  procured  by  fraud,  or  without  consider   SDlet^eoT* 
ation,or  that  the  consideration  bad  failed,  or  to  set  up  tent  gWeain  • 
against  it,  any  other  defence  which  would  shew,  that  ©p«a  court. 
it  ought  not  to  be  enforced.     As  these  are  rights  which 
Leacn  has  been  deprived  of,  by  a  specific  enforcement 
of  the  agreement,  when  it  was  not  in  any  way  relied  on 
by  the  allegations  of  Gentry,  the  court  erred  in  ren- 
dering the  decree.    It  is  not  shewn  by  Gentry  that  he 
bad  title  to  the  land  sold  to  Leach,  and  but  for  the 
agreement,  there  is  no  question,  but  that  his  injunc- 
tion should  have  been  dissolved. 

The  decree  of  the  circuit  court  must,  therefore,  be  De°"f  *** 
reversed  with  directions  to  that  court,  to  give  Gentry  ter 
leave  to  amend  his  bill,  by  bringing  the  new  matter, 
growing  out  of  the  agreement,  before  the  court,  within 
a  reasonable  time,  to  be  filed  by  the  Court,  and  on  hit 
failure  so  to  amend  his  bill,  then  to  proceed  and  de- 
cide the  cause,  disregarding  the  agreement  between 
the  parties.    The  plaintiff  in  error  must  recover  costs. 

T.  T.  Crittenden  and  Chapeze,  for  plaintiff;  Rudd* 
for  defendant. 
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Commonwealth  vs.  Edwards. 

Cam  87.  Error  to  the  Jefferson  Cirouit;  Hes&y  Pieti.*,  Judge* 

Mayor  of  Louisville.    Justices.    Jurisdiction.    Rccogni* 
zance.     Criminal  prosecutions.     Circuit  Court.     Stat* 
utcs* 
April  99.         Judge  Ukedbwood,  delivered  the  opinion  of  the  Court. 
_  Hadbn  Edwards  was  apprehended  and 

edbrfore°tSe  brought  before  the  mayor  of  the  city  of  Louisville,  to 
major  of  answer  a  charge  for  setting  ub  and  keeping  a  faro 
£ouituUe,for  table,  contrary  to  (He  statute.  The  partieft  not  being 
tablefE*?  ready  for  trial,  the  mayor  admitted  Edwards  to  bail 
recognized  by  and  took  his  recognizance,  with  T.  G.  Johnson  as 
the  major,  to  surety,  to  appear  in  the  mayor's  court  on  the  ensuing  Sa- 
SlaT*  afe™  iurday*  fa  irial%  Edwards  did  not  appear,  and  the 
tore  day.  *  mayor  returned  the  recognizance  to  the  clerk's  office 
Ruled,  the  re-  of  the  circuit  court,  for  Jefferson  county.'  The  circuit 
ouTitTn<*h  court,  at  their  May  term,  1828,  ordered  that  said  re- 
juriidfcUon  °  cognizance  be  quashed,  and  added,  that  "the  defendant 
of  t  e  mayor  be,  from  this  prosecution,  and  he  is  hereby  discharged* 
ST  7t  anl*  ma^  5°  ^encc  hereof,  trithout  day."    Edwards 

justices. *Nei-  wa8  not  *n  tourt  when  thfe  ofder  was  made.  The  com- 
ther  hat  pow-  monwealth  has  brought  the  case  to  this  court  for  r& 
e!  to  recog-  versal,  and  has  assigned  for  errof  the  quashal  of  thfe 
pear,  unlets  fecognizante  and  the  discharge  of  Edwards.  The 
Wore  thecir*  recognizance  and  all  the  proceedings  had  in  relation 
coit  court.      to  it,  are  nullities  in  law.     In  the  first  place;  the  fnajof 

tolnqui'rT      bad  no  "8ht  to  take such  a  recognizr.nce.     His authof- 

committal  or   itj  in  relation  to  criminals,  is  the  same  as  that  vested 

discharge,  or  by  law  in  two  justices.    See  sixth  section  of  the  act 

tedfoHwurt  of  m8>  incorporating  the  city  of  Louisville.    Tbtse 

circuit  court*  **£  authorized  to  inquire  into  the  truth  of  criminal 

no  juriidio    charges,  and  to  commit  the  accused  or  to  take  a  recog- 

recVnTian      D'2rtnce  *n  bailable  cases,  for  the  appearance  of  the 

not  roturnn-8  accused  before  the  circuit  court,  on  the  .first  day  of 

ble  to  their     the  next  succeeding  term.  1  Dig.  405.    No  power  is 

olerk'i  office*  given  to  take  recognizances  for  the  appearance  of  the. 

ofappcah°Ur  accused,  before  the  justices  at  a  distant  day,  for  trial. 

can  take  no     The  whole  tenor  of  the  act  indicates  that  it  is  the  duty 

jurisdiction,    of  the  justices  to  make  the  inquiry  without  such  delay, 

and  the  practice  is,  to  hold  the  accused  in  custody* 

should  it  be  necessary,  from  unavoidable  causes,  to 

delay  a  day  or  more.    Justices  have  no  authority  to 

enforce  recognizances  when  violated*    Circuit  courtt 
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have  no  authority  to  enforce  any  recognizances  eJTctpt  Parkrr  rt 
those  taken  by  them,  or  such  as  are  returned  to  them      AL""fc 
by  the  express  provisions  of  law.     We  have  found  no  Marshall. 
law  which  allows  circuit  courts  to  take  jurisdiction  of  ■ 

recognisances  taken  for  the  appearance  of  the  accused 
before  the  justices.  The  mayor  had  no  authority  and 
the  recognizance  taken  by  him,  in  this  instance,  is  void. 
The  clerk  of  the  circuit  court  had  nothing, to  do  with 
it,  as  it  was  not  such  a  recognizance  as  the  law  requir- 
ed should  be  returned  to  his  office,  and  the  circuit 
court  had  just  as  little  to  do  with  it  as  the  clerk.  The 
order  quashing  it,  is  wholly  inoperative,  because  it 
was  a  nullity  without  it,  and  the  court  had  no  jurisdic- 
tion. The  balance  of  the  order  purporting  to  dis- 
charge and  acquit  Edwards  frpm  a  crimen  when  he 
Was  not  in  court,  when  he  had  not  been  indicted,  is 
Equally  without  authority,  and  void  upon  its  face,  and 
cannot  have  the  effect  supposed  in  argument,  to  bar 
other  proceedings  against  him.  The  whole  case  is 
one  in  which  the  circuit  court  acted  without  authority, 
and  cannot^  therefore,  by  such  an  action,  give  this 
court  jurisdiction ;  See  Beasley  vs.  Simms,  4  Bibb,  268; 
Wherefore,  the  writ  of  error  is  dismissed* 

Denny,  Attorney  General^  for  commonwealth ;  Critr 
lenden,  Jor  defendants. 


Parker  et  als.  vs.  Marshall  *&**«»*. 

Error  to  the  Mason  Circuit;  Adam  B catty,  Judge.  fcaee  $$m 

Entry.     Survey.     Locative  calls. 

Judge  Robertbon,  delivered  the  opinion  of  the  Court.  April  30. 

Alexander  K.  Marshall  brought  his  Younger  pa- 
bait  in  chancery  against  the  plaintiffs  in  error,  on  thfe  tentee  claim- 
following  entry,  on  v^fyh  he  had  obtained  a  patent:  try /file"  h?s" 
"June  16th,  1780,  Col.  Thomas  Marshall  enters  10,500  biil'ih  chan- 
acresof  land  upon  T.  Wts.  to  begin  at  the  end  of  two  eery,  against 
and  a  half  miles  east  of  Wra.  May's  spring,  where  the  {entee,eforPa" 
said  May's  settlement  and  pre-emption  is  located,  then  conveyance 
to  run  north,  twenty- two  degrees  east,  1280  poles,  and  of  the  legal 
to  extend  from  each  end  of  said  line,  eastwardly,  for  jL^Jj—  ^lewn 
quantity."  which  at  tha 

Vol.  I.  U2 
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Fakkw  mr»       The  survey  was  made  accurately,  and  the  notoriety 
ALvi,  °^  *^e  'oca^?e  objects  is  clearly  proved.     But  the  evi- 

MA&tHjux.  dence  shows,  that  at  the  date  of  the  entry,  there  were 
■■  two  springs,  either  of  which  would  correspond  with 
ot£j?U«  the  call  for  May's  spring;  and  the  proof  in  relation  to 
notoriou*,  by  each  is  nearly  equiponderant.  However,  adopting 
the  appelU-  either  spring  as  the  one  intended  by  the  entry,  the 
w°r?ptk>nuTed  boundary  of  two  surveys  would  include  a  great  deal 
in  the  entry,  of  land  common  to  both,  and  teave  out  very  fettle,  corn- 
Ruled,  that     paratively* 

the  entry  was       _.  9  •  •         .  «  *  .  .  •     « 

Talid  to  the  The  entry  being  older  than  that  under  which  the 
extent  of  the  plaintiffs  in  error  claim,  the  court  decreed  a  eoovey- 
Inon'to0 two  ance  *°  ^e  defendant  in  error,  by  the  plaintiffs  in  error, 
surveys,  made  of  their  legal  right  to  all  the  land  embraced  in  their 
at  the  di§-  patent,  which  would  be  covered  equally  by  surveys  of 
to^fromeaoh  Marshall's  entry,  beginning  two  and  a  half  miles  east 
loring,  end     from  each  spring- 

the Vlder'pa-      The  principle  of  this  deeree  is  arraigned  by  the 
tent  interfere   plaintiffs  in  error*     They  insist  that  the  uncertainty 
?*  7**11 the     resaltin8  fr°m  *^e  existence  of  two  objects  so  exactly 
common"©     corresponding  with  the  call  for  May's  spring,  render* 
two  surveys ;  the  entry  void.    This  would  be  true,  If  the  two  springs 
*»•  complain-  were  go  remote  from  each  other,  that  surveys  made  to 
right  to  con-    aD8wer  the  call  for  either,  woold  include  ne  land  com- 
reyance  or     mon  to  each.     For  then  thecal!  for  one  spring,  (there 
the  legal  title,  being  two,  either  of  which  would  equally  correspond 
with  the  call,)  would  be  delusive  to  a  subsequent  loca- 
tor.   But  this  reason  fails  in  this  case.     The  spring* 
are  so  near  to  each  other  that  a  survey  of  10,500  acres 
beginning  (not  at  the  spring)  but  two  and  a  half  miles 
from  either  spring,  must  necessarily  include  the  same 
land,  to  a  considerable  extent.     So  far  as  surveys  be- 
ginning two  and  a  half  miles  from  each  spring,  would 
include  the  same  land,  there  could  be  no  uncertainty, 
which  could  deceive  a  subsequent  appropriator,  any 
more  than  if  there  had  been  buWie  spring.     He  would 
go  to  May's  Lick,  (for  this  is  within  May's  settlement 
and  pre-emption,)  and  if  he  should  find  two  springs, 
and  not  be  able  to  ascertain  which  was  called  for  by 
Marshall,  he  would  measure  two  and  a  half  miles  east 
from  each,  and  finding  that  surveys  from  either  point 
would  include  most  of  the  same  land,  he  would  know 
that  to  the  extent  of  the  common  area,  the  lamd  was 
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Appropriated,  whether  the  one  or  the  other  was  the  Todd,  fcc. 
spring  designated   by  Marshall's  entry.     And  if  he  m^Cla^a- 
were  a  just  or  a  prudent  man,  he  would  forbear  to  in-  ham's  h'bs. 
terfere.     A  vigilant  man  could  not  interfere,  ignorant-  ■ 

ly.  The  course,  the  distance,  the  quantity  of  the  en- 
try, would  all  be  such' infallible  clues  as  to  leave  him 
no  apology  for  mistake  or  delusion.  So  far,  therefore, 
as  the  two  surveys  would  embrace  the  same  land,  there 
can  be  no  uncertainty  which  could  render  the  entry 
void;  and  this  point  has  been  established  by  repeated 
adjudications  of  this  court.  See  Morgan  vs.  Robinson, 
Pr.  Dec.  269;  Craig  vs.  Rogers,  Hardin  138;  M'Crack- 
in's  heirs  vs.  Steele,  1  Bibb,  51;  Smith  vs.  Harrow, 
lb.  102;  Marshall  vs.  Rough's  heirs,  2  Bibb,  631. 

There  is  no  error  in  the  decree,  therefore  it  is  af- 
firmed. 

Brown  and  JleW,  for  plaintiff;  Crittenden  and  /.  /• 
Marthallj  for  defendants. 


Todd  and  Lindsey  vs.  M'Clanaharis  heirs.  W£L°F  "R" 

Error  to  the  Bourbon  Circuit;  George  Shannon,  Judge.         Caae  89 
Execution.     Quashal,     Correction.     Writ  of  error. 
Judge  Robbatson,  delivered  the  opinion  of  the  Court.  April  30. 

John  Todd  and  William  Lindsey,  sued  The  plaintiffs 
put  a  writ  of  error  coram  w>4w,  to  quash  a  Jim  facias  J^ J^Xd'i  1writ 
which  had  issued  against  them,  in  favor  of  the  heirs  of  Df  error,  to 
Thomas  M'Clanahan  deceased,  for  $2,698  83  cents,      revise  a  judg- 
n  «,.  ...      ment  in  their 

Four  errors  were  assigned.  The  court  quashed  the  favor,  quath- 
execution ;  and  in  its  opinion,  stated  that  the  first  error  ***  «* ex •c*- 
assigned,  (which  was,  that  the  execution  issued  lor  two  ^be  oimthed 
much)  was  the  only  one  which  was  sustainable,  and  that  upon  writ  or 

therefore  the  quashal  was  for  that  error  alone.  error,  eormm 

eooit,  beoause 
Todd  and  Lindsey,  have  prosecuted  a  writ  of  error  the  conrt  be- 
to  this  court,  to  reverse  this  judgment  iu  their  favor,  ,ow!^id  not 
on  their  own  motion!  And  they  obtained  a  supersede-  ^fferenf01* 
as,  by  the  order  of  Resin  Davidge.    They  now  insist,  ground*  from 
that  the  court  erred  in  not  quashing  on  some  other  ^J0**' 
ground,  than  that  assumed  in  its  opinion. 
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Todd,  te.  \ye  had  not  supposed,  that  a  party  would  ever  be 
M*Cjuuu-  allowed  to  call  in  question,  in  the  revising  court,  a 
hak'9  hrU.   judgment  in  his  favor,  rendered  at  his  instance,  and 

— r; —  effecting  every  object  which  he  sought,  or  had  a  right 

con*™  Vniiot  to  attai°-  The  aim  of  the  wrti  of  error,  coram  votes, 
permit  a  par-  was  to  quash  the  execution.  It  was  quashed.  What 
ty,  to  call  in   more   was   desired,  or  expected?    The  court  could 

jwiraentin    ',ave  ^one  no  more-     ^  w*8  asked  to  do  no  more*    If 
his  favour  in  the  court  had  forborne  to  assign  any  reasons  for  its 
its  coot©-        opinion,  (and  it  was  certainly  net  bound  to  give  any 
•xtwSva00"   reasons)  no  objection  would  have  been  made  or  could 
with  too  end  be  made,  by  the  plaintiffs  to  its  judgment.    It  could  not 
•ought  to  be    then  have  been  obnoxious  to  criticism*     It  is  sometimes 
attained.        prudent  to  abstain  fromargument,  in  support  of  an  opin- 
ion. And  it  often  happens,  that  wrong  reasons  are  giv- 
en for  a  right  opinion.  Such  may  be  the  case  here.  We 
know  that  the  reason  is  wrong.  But  we  do  not  know  that 
the  judgment  is  right.     For  excess  in   the  execution, 
the  court  ought  to  have  corrected,  but  not  quashed  it. 
,  The  appellees  have  not  complained;  and  therefore 
we  have  not  felt  inclined  to  do  more  than  our  duty,  by 
examining  questions  which  are  not  judicially  present- 
ed.   We  are  not  required  to  decide,  whether  the  3d 
3d  and  4th  errors  assigned  in  the  circuit  court,  or  ei- 
ther of  them,  would  be  sufficient  for  quashing  the  exe- 
cution* 

The  plaintiffs  succeeded*-  They  ought  to  have  been 
satisfied  with  gaining  their  point,  although  they  may 
have  been  baffled  in  the  argument.  We  are  not  al- 
lowed to  give  them  any  extra  judicial  opinion  for  a 
future  contingency  that  may  arise.  If  the  court  erred 
in  quashing  the  execution  on  the  metion  of  the  plain- 
tiffs, we  have  no  authority  to  reverse  the  judgment  at 
their  instance .  And  should  we  do  so,  the  consequence 
would  be  singular;  and  not  in  the  slightest  degree  ben- 
.  eficial  to  them.  It  might  deprive  them  of  the  advan- 
tage which  they  now  possess.  At  best  we  could  only 
direct  the  circuit  judge,  either  to  make  a  better  argur 
ment  or  none  at  all.  We  doubt  our  power  to  enforce 
such  instruction.  And  we  certainly  feel  no  inclination 
to  exert  it  if  we  possessed  it. 

If  the  court  had  given  other  and  better  reasons  for 
its  opinion,  M'Clanahan's  heirs  would  not  have  been 
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inhibited  from  issuing  another  execution-    It  will  be  Coopb*,*c. 
time  enough  when  they  shall  issue  another  execution,  nATJJa  ^ 
to  urge  the  other  errors.    No  decision  of  them  before,  ALS.  AKD  TI. 
could  have  any  effect  on  any  subsequent  writ.  sa  term, 

If  a  previous  execution  for  the  same  debt,  had 
been  satisfied,  that  which  was  quashed,  ought  to  have 
been  quashed,  for  that,  if  there  were  no  other  reason 
for  it.  If  the  judgmcnton  which  it  issued,  had  been  re- 
versed, it  ought,  for  that  reason,  to  have  been  quashed. 
But  the  record  does  not  enable  us  to  ascertain  either 
fact  certainly,  even  if  we  could  judicially  decide  on 
them.  And  it  is  immaterial  in  this  case  to  the  plain- 
tiffs, how  the  facts  may  be.  They  succeeded  below, 
and  therefore  must  fail  here,  the  other  party  not  com- 
plaining. 

We  must  therefore  affirm  the  judgment  of  the  cir- 
cuit court,  with  costs  against  the  plaintiffs,  but  with- 
out damages,  because,  as  Mr.  Davidge  had  no  author- 
ity to  supersede  the  judgment,  his  order  was  inopera- 
tive. 

Talbot,  for  plaintiff;  Crittenden ,  for  defendant. 


Cooper,  Mwrrdl  &f  Reed  vs.  Hatter  et.  als. 

and  vice  versa.  motion. 

Error  to  the  Cawy  Circuit;  John  L.  Bri  d«es,  Judge.  ^*afe  ^ 

Sale  bond*      Quashal.      Obligors.     Obligees.     Statute. 
Common  law. 

Judge  Robertson,  delivered  the  opinion  of  the  Court.  April  30. 

The  sheriff  of  Casey  coqnty  sold  at  saleofDewo 
auction,  a  negro,  to  satisfy  ap   execution  in  favor  of  and  bond  for* 
Cooper,  and  another  in  favor  of  Reed  and  Murrell,  the  pwohaie 
again3t  George  Galloway ;  Hatter  became  the  pur-  mooey- 
chaser,  and  executed,  with  two  securities*  a  joint  bond 
to  Cooper  and  to  Reed  and  Murrell,  for  the  price,  in 
satisfaction  of  their  executions. 

On  the  motion  of  the  obligors,  the  circuit  court  of  Bond  qoath- 
Casey,  at  its  August  term,  1 825,  quashed  the  bond  and  «*,  on  motion 
a  fieri  facias  which  had  issued  on  it.    The  reason  as-  of  the  ^b1*" 
signed  for  the  quashal  is,  that  it  was  erronedfes  to  take  ?8?s.     °* 
a  joint  bond,  payable  to  several  creditors. 
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Coopia,  kc.       jn  November,  1 825,  the  obligees  to  the  bond,  brought 
Hattbk  n    enaction  of  debt  on  it, against  the  obligors;  to  which 
ALi.  vicx        they  filed  two  pleas:  1st  That  "the  consideration  had 
Y*»'A* failed;  2d.  That  before  the  date  of  the  writ,  the  cir- 
cuit court  had  quashed  the  bond.     Demurrers  to  each 
of  these  pleas  being  sustained,  judgment  was  rendered 
against  the  defendants  bv  default;  from  which  they 
have  appealed.     Whereupon  the  obligees  prosecuted 
a  writ  of  error  to  the  judgment,  quashing  the  bond. 
The  two  cases  are  consolidated  and  will  be  decided 
together* 

The  court  erred  fin  quashing  the  bond.  There  is  no 
statute  or  rule  of  law  which  prohibits  such  a  bond,  or 
renders  it  invalid.  It  is  not  perfectly  regular,  nor 
conformable  to  practice,  to  take  a  joint  bond  payable 
to  several  creditors,  unconnected  by  judgment  or  in 
interest.  The  obligees  may  object  to  it.  They  are 
not  bound  to  accept  it  It  may  operate  to  their  incon- 
venience and  prejudice.  Their  judgments  are  dis- 
tinct; their  executions  are  separate.  They  cannot  be 
compelled  to  commingle  their  interests,  and  confound 
their  remedial  rights.  Therefore,  they  may  refuse  to 
recognize  the  validity  of  a  joint  bond,  and  will  be  en- 
titled to  a  quashal  of  it  by  the  court,  especially  if  it 
do  not  specify  the  amounts  of  their  debts  respectively* 
But  it  does  not  follow,  that  the  oblige*  have  a  corres- 
pondent right.  They  execute  the  bond  voluntarily* 
A  joint  bona  may  be  more  advantageous  to  them  than 
several  obligations.  The  execution  of  one  bond  in- 
stead of  several,  cannot  possibly  operate  to  their  dis- 
advantage; and,  therefore,  they  should  not  be  permit- 
ted to  take  advantage  of  their  own  voluntary  act,  when 
it  is  not  prohibited  by  law;  "volenti  nonJU  injuriam" 
This  is  the  doctrine  of  reason,  and  it  is  certainly  that 
of  the  law.  See  Fant  &  Catlet  vs.  Wilson,  3  Mon- 
roe, 342;  White  vs.  Richardson,  lb.  176.  This  prin- 
ciple has  been  recognized  by  very  many  other  deci- 
sions of  this  court,  the  citation  of  which  cannot  be  now 
necessary.  Whether  an  execution  on  the  bond  could 
be  quashed  by  the  obligors,  is  not  the  question  here. 

If  b  d  ad  ^ut  ^  **"*  ^e  not  a  £0<M*  statutol7  bond,  it  is  a  valid 
at  common  comalon  law  obligation.  See  Hamilton  vs.  The  Corn- 
law,  though    monweallb,  3  Monroe,  213;  Salter  vs.  Richardson,  lb. 
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204.  This  proposition  needs  no  other  support*  It  is  Coo©»,*c. 
well  understood  and  cannot  be  questioned.  The  court,  hai^  „ 
therefore,  had  no  right  to  quash  the  bond;  it  had  no  ALs.  tick 

power  over  it  except  as  a  statutory  obligation.    If,  as  versa. 

such,  it  was  ineffectual,  the  court  might  have  quashed  JJ^J"Dform_ 
an  execution  issued  to  enforce  it  as  a  statute  judgment,  able  to  ■tat-' 
but  it  could  rightfully  do  no  more.     For  by  quashing  nte,  error  to 
it,  the  right  of  the  obligees  to  maintain  a  suit  upon  it,  ^im*4** 
was  suspended ;  a  right  as  clear  and  indisputable  as 
that  of  an  obligee  of  any  bond  whatsoever,  and  which 
no  court  should  embarrass  or  postpone  in  a  mode  so 
indirect  and  summary,  as  that  of  quashing  the  bond  on 
motion  of  the  obligors* 

But  there  is  an  objection  to  the  quashal,  still  more  Error  to 
striking.    The  court  quashed  the  bond,  but  did  not  S0*^!*]? 
quash  the  sale.     The  execution  was  satisfied.     All  q°*,h  tJe  0O 
that  the  creditors  had  received  for  their  judgments  was  tale, 
this  sale  bond.    That  being  quashed,  they  had  noth- 
ing.    They  could  not  proceed  on  their  judgment,  be* 
cause  it  was  satisfied  by  the  sale.    They  could  not 
proceed  on  the  bond,  because  it  was  quashed.     And 
thus  they  were  stript  of  all  remedy;  and  the  obligors 
permitted  to  take  an  unjust  advantage  of  their  own 
wrong,  and  hold  the  negro   without  paying  a  cent;  3 
Monroe,  343. 

The  judgment  quashing  the  sale  bond  is,  therefore 
reversed  with  costs. 

In  the  other  case  we  have  felt  more  doubt.    As  the  if  bond  be 
bond  is  good  at  common  law,  it  might  be  very  plausibly  good  at  com* 
urged,  that  in  this  character  the  court  could  not  affect  J^J* *;*£ 
it  by  quashing,  and  that  the  only  consequence  of  the  utary  bond, 
quashal  would  be  that  it  could  not  operate  as  a  statu*  *  «"*  eaonoi 
tory  bond,  on  which  an  execution  could  issue,  and  Jj  JJJJ^SjJ" 
therefore,  there  would  be  remedy  on  it  by  suit,  to  bond,  while 
which  the  creditors  would   be  compelled  to   resort*  judgment 
But  the  case  of  Fant,&c.  vs.  Wilson,  supra,  seems  to  be  22J*JbiJJ:thef 
decisive  on  this  subject.    It  is  decided  in  this  case,  m*fat u**re- 
that  to  quash  the  bond,  nullifies  it,  and  of  course  des-  verted. 
troys  all  remedy  to  enforce  it*    Consequently,  on  this 
authority,  the  judgment  on  the  bond  in  favor  of  the 
obligees,  cannot  be  sustained,  the  suit  having  been 
brought  while  the  judgment  quashing  the  bond  was  in 
fuliforce.    The  2d  plea  was  good,  and  the  demurrer 
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Oox,  *c.        to  it  ought  to  have  been  overruled.     The  first  plea; 

Cooks?"         however,  was  insufficient.     A  plea  that  the  considera- 

*  tion  has  failed,  without  showing  how,  is  not  good. 

The  judgment  of  the  circuit  court,  in  this  case  too, 
is  reversed  withcosts. 

.  Denny,  for  Hatter,  &c. ;  Green,  for  Cooper,  &c. 


A«Auif  *  Coto)  Sfc.  vs.  Cooke. 

BATTEAt- 

Caee  91.  Appeal  from  the  Warren  Circuit;  Henry  Brodnax,  Judge. 

Assault  and  battery.     Moliter  mantis  imposuit.     Pleast 
Issues.     Demurrer.     Practice. 

May  1.  Judge  Robertson  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assault  and  battery, 
Statement  of  brought  by  E.  N.  Cooke  against  Phinehas  Cox  and 
the  case.  Wm.  Cox,  The  declaration  contains  three  counts* 
each  of  which  charges  an  assault,  battery  and  wound- 
ing. Phinehas  plead  that  the  plaintiff  entered  his 
house  against  his  assent,  and  that  to  remove  him  from 
it.  he  gently  laid  his  hands  on  him,  in  doing  which  he 
"fulrt  him  a  little."  To  this  plea  the  plaintiff  replied, 
that  as  deputy  sheriff  of  Warren  county,  he  entered 
the  defendant's  house  lawfully,  to  levy  ca.  sas.  which  he 
had  against  htm.  A  demurrer  to  this  replication  was 
overruled,  and  afterwards  a  rejoinder  to  it  appears  in 
the  record,  but  without  any  entry  by  the  clerk  that  it 
was  filed.  However,  this  cannot  be  material,  as  the 
jury  was  sworn  to  try  "the  issues"  and  there  was  only 
one  issue,  unless  this  rejoinder  had  been  filed  and  made 
another  issue.  It  must,  therefore,  be  considered  as 
filed. 

Pleas  of  Wm.  William  Cox  filed  two  pleas,  each  of  which  was,  in 
Cox.  Joint  effect  "tnoliter  manus"  for  the  entry  into  the  house  and 
demurrer.  for  an  alleged  assault  on  Phinehas,  the  father  of  Wil- 
liam. A  joint  demurrer  to  these  pleas  was  filed  and 
sustained,  as  to  the  one  relying  on  the  entry,  but  over- 
ruled as  to  the  other;  whereupon  an  issue  was  made 
on  the  latter. 

On  these  two  issues,  on  the  plea  by  Phinehas  and 
Verdict  of  that  by  William,  the  jury  found  a  verdict  for  $37  bO 
the  jury.         against  Phinehas,  and  one  for  $75  against  William. 
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If  the  demurrer  to  William's  two  pleas  had  been  Co*»  *c 
fcustained  as  to  both,  and  either  had  been  good,  this  Cooke.* 
would  have  been  error.     But  if  a  joint  demurrer  to 


two  pleas  be  overruled  as  to  one  which  is  good,  and  ^  joint  de- 
sustained  as  to  the  other,  which  is  bad,  the  defendant  "ai^leM1"*" 
cannot  Object,  that  separate  demurrers  were  not  filed*  sustained, 
The  irregular  practice  of  filing  one  demurrer  to  sev-  and  any  one 
eral  pleas  or  replications,  can  be  disadvantageous  only  J£*  ^ Vver-" 
to  the  demdrrant,  because,  if  it  be  sustained  as  to  all,  ruled,  and 
and  any  one  be  good,  the  error  will  operate  to  his  pre-  any  «?e  bad 
judice  alone.    This  is  the  only  objection  to  this  sum-  ||JjawpJ12J0i 
mary  mode  of  pleading.     But  in  this  case,  not  only  dangerous  to 
was  the  plea  bad,  to  which  the  demurrer  was  sustain-  demurrant, 
ed,  but  the  other  also,  was  radically  defective. 

A  wounding  cannot  be  justified  by  "moliter  fmanus"  A  wounding 
alone,  without  the  averment  of  other  circumstances  of  j^^  by  a 
justification.     Before  such  a  plea  can  be  good,  it  must  plea  of  "mo*- 
show  resistance  after  the  request  to  depart)  and  damage  to  ****  *»«*«* 
the  defendant  before  the  wounding  ensued;  Robinson  vs.  ^Jw^moil 
Hawkins,  4  Monroe,  135.    Neither  of  these  pleas  al-  be  a  request 
leged,  either  a  request  to  depart,  resistance  by  the  to  depart, 

i)laintiff,  or  damage  done  by  him,  to  either  of  the  de-  ^Jjjj^ 
end  ants,  before  they  committed  the  battery  and  woond-  and  damage 
ing.     Both  pleas  were,  therefore,  totally  insufficient,  to  defendant* 
and  issues  on  them  would  have  been  immaterial,     tor  after  -*ch 
the  same  reasons  the  plea  of  Phinehas  Co*  was  also  **&** 
insufficient;  and,  therefore,  if  the  replication  had  been 
defective,  the  demurrer  to  it  ought  to  have  been  over- 
ruled.   But  the  replication  is  good.     And  besides,  by 
rejoining,  the  demurrer  was  waived. 

I  can  see  no  objection  to  the  judgment.    It  was  reri*  to  ad  action* 
dered  jointly  against  both  defendants*  bn  the  verdict  *f  .trespass  *• 
for  $75.     The  Jury  had  a  right  to  assess  several  dama-  JJ'UJd  several 
ges,  and  the  plaintiff  had  a  right  to  take  a  judgment  verdicts,  plnf 
**cfe  melioribus  damnis?  against  all  who  were  fouiid  j»"  aright  to 
guilty.     And  to  enable  him  to  do  this,  no  "rdnitftrtir"  *™tltito*t 
of  the  smaller  damages  was  necessary.     He  could  all,  upon  the 
either  enter  a  noil  prosequi  against  Phinehas,  and  take  verdict  he 
judgment  against  William  alone,  or  he  could  remit  the  may  " 
damages  assessed  against  Phinehas,  and  take  a  judg 
raent  against  both  for  those  assessed  against  William* 
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SCROGGllf. 


Or  he  could,  (as  he  has  done)  without  remitting,  hire 
a  judgment  against  both  for  the  larger  damages:  If 
Co.  7  a;  2Tidd,  805. 

Without  noticing,  specially,  the  various  objections 
urged  by  the  plaintiffs  in  error,  I  have  disposed  of 
them  all.  There  being  no  error,  therefore,  in  the 
judgment,  it  is  affirmed. 

Denny,  for  appellant;  Monroe,  for  appellee* 


Motto*. 

Caw  92. 


May  f. 

Statement  of 
cetera  cir- 
cuit court. 


Motion  made 
at  subsequent 
term  to  quash 
the  execu- 
tion, 


When  ex'r.  or 
adm'r.  plain- 
tiff liable  for 
costs. 


Scroggin's  Administrator  vs<  Scroggin. 

Administrator.  Executor.  Statute.  Circuit  Court* 
Court  of  Appeals.  Cost**  •  De  bonis  testator  is.  tk 
bonis  propriis.     Plaintiff*     Defendant. 

Judge  Robertsor  delivered  the  opinion  of  the  Court. 

Robert  Scroggin  filed  his  bill  in  chan- 
cery, against  the  administrator  of  L.  P.  Scroggin, 
and  against  M'Hatton,  enjoining  a  judgment  at  law, 
obtained  against  him,  bj  L.  P.  Scroggin  and  M'Hat- 
ton. Pending  the  suit,  M'Hatton  died,  and  it  was  re- 
vived against  his  heirs,  and  on  final  hearing,  the  in- 
junction was  dissolved,  and  the  bill-dismissed. 

This  court,  at  the  last  fall  term,  reversed  the  de* 
cree,  because  the  suit  ought  to  have  been  revived 
against  M'Hatton's  personal  representative,  or  the  bill 
dismissed  without  prejudice,  for  not  so  reviving;  and 
gave  a  decree  against  the  appellees  for  costs,  without 
qualification. 

Execution  having  issued  on  this  judgment  for  costs, 
a  motion  is  now  made  to  quash  it,  because  it  has  issued 
against  the  administrator,  "de  bonis  propriis ;"  and  also 
to  correct  the  form  of  the  decree,  entered  by  the 
clerk,  so  as  to  exempt  the  administrator  from  individu- 
al liability. 

This  motion  involves  the  consideration  of  two  ques- 
tions. 1st.  Whether  the  decree  is  erroneous,  as  en- 
tered? And  2d.  If  it  be  erroneous,  can  this  court 
now  correct  it?  If  these  questions  can  be  decided  in 
the  affirmative,  the  execution  must  be  quashed;  oth- 
erwise it  cannot  be. 
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At  common  law,  costs  were  not  recoverable  in  any  Bcneoow* 
wit,  by  either  party.     And  tbe  statute  of  Henry  the     Af,"£# 
V1IL  which  gave  costs,  in  certain  enumerated  cases,  Sc&oggi*. 

was  never  construed  to  apply  to,  or  include  those  who -j— 

sued,  "en  autre  droit."    Nor  did  any   subsequent  stat-  ^^1*'^. 
ute  in  England,  which  has  been  in  force  in  this  country,  fendant  liable 
subject  executors  or  administrators,  to  judment  for  and  to  what 
costs.     By  construction  and  usage,  they  have  been  ?xteDt,rf*°d 
held  responsible  in  certain  cases.     An  executor  or  ad-  aJ^uo  be 
'ministrator  plaintiff,   was  not  responsible    for  costs  rendered, 
when  be  sued  for  any  cause  of  action  which  accrued  to 
the  testator,  or  intestate.    But  when  he  sued  for  a 
cause  of  action  which  accrued  to  himself,  and  for 
which  he  might  sue  in  his  own  name,  or  as  represen- 
tative, he  was  like  other  plaintiffs  liable  for  costs  indi- 
vidually. 

So  an  executor  or  administrator  defendant,  was  not 
liable  to  costs,  unless  he  was  guilty  of  fraud  or  of  a 
devastavit^  or  of  making  a  false  defence.  And  when  a 
judgment  in  such  cases,  was  rendered  against  him  for 
costs,  it  was  ude  bonis  testatoris, *t,  et  st,  non,  de  bonis  pro- 
priis"  In  such  cases,  the  representative  acts  on  his 
personal  responsibility,  and  not  strictly  as  a  fiducial 
ry.  And  therefore  the  law  of  costs  would  apply  to 
him.  In  this  state,  executors  and  administrators  are  not 
responsible  beyond  assets.  And  hence  their  liability 
for  costs  (when  they  are  liable)  is  precisely  the  same  as 
that  for  the  debt  of  the  testator  or  intestate,  and  if  it 
be  proper  to  give  a  judgment  for  costs,  as  well  as  for 
the  debt,  the  judgment  should  direct  both  the  debt  and 
the  costs  to  be  levied  out  of  the  same  estate.  1  Litt's. 
Rep's.  395.  Such  we  understand  to  be  the  law  here 
in  the  courts  of  original  jurisdiction. 

But  the   rule  is  somewhat  different  in  this  court.  The  13th  teo- 
By  the  13th  section  of  the  act  of  1796,  "establishing  tion,  of  act 
the  court  of  appeals,"  it  is  provided  as  follows:    "In  J^Md  the 
appeals  and  writs  of  error,  the  following  rules  shall  ceartof  ap- 
be  observed:  If  the  judgment  or  decree  be  affirmed  in  pealt."  Rule 
tbe  whole,  the  appellant  shall  pay  to  the  appellee  ten  a^lo^ta,.f 
per  centum  00  the  sum  due  thereby,  besides  the  costs  *ainft  «PmJ. 
in  the  original  suit  and  appeal."  lants  or  plt'ff 

"If  the  judgment  or  decree  shall  be  reversed,  in  tbe  fai  at  to  ap- 
whole,  the  appellee  shall  pay  to  the  appellant,  such  pelleetdiieit* 
costs  08  the  court  m  their  discretion  may  award."  tionary. 
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Scbogoiii*        The  iflt  clause  in  the  section,  is  imperative,  and  ha» 

Ax>"  *  been  construed  to  include  all  plaintiffs  or  appellants,  as 

ScaoaoiM.  well  executors  and  administrators,  as  others*    Banks 

— . —        ,  vg#  Marksberry,  5  Littell's  Reports,  144. 

It  is  urged  that  the  other  clause  should  receive  the 
same  exposition.  We  think  not.  There  has  been  no 
direct  adjudication  on  this  point,  so  far  as  we  know. 
yfe  must  therefore  be  governed  by  our  own  construc- 
tion. 

Whether  the  last  clause  includes  executors  and  ad- 
CoiU  given  minis trators,  it  is  not  necessary  now  to  decide*  For  if 
in  the  court    it  shall  be  so  interpreted,  it  will  not  result  necessarily, 

rtiMt^artiSi  tKatit  wow,d  be  the  duty  of  the  court»  to  8ive  Jud8- 
wbo  would  be  ment  in  all  cases  against  them  for  costs.    This  clause 
■abject to       is  not,  like  the  other,  peremptory.    Hallows  the  court 
ooort  below.    to  exercise  a  sound  discretion.    And  in  exercising  this 
General  role,  discretion,  it  has  been  the  general,  if  not  the  invaria? 
not  to  give     hie  practice,  not  to  give  judgment  against  an  executor 
ert'oradm'r  or  adna'n"8tr?ltor defendant, for  cost,  "de bonis propriis." 
defendant.      There  may  be  case*,  in  which  it  would    be  proper  to 
render  such  a  judgment,  as  for  example,  if  the  party 
would  have  been  liable  for  costs  by  common  law  of 
this  state,  in  the  court  below.     The  practice  here,  has 
been  to  render  such  a  judgment,  against  the  defendant, 
as  the  law  directs  in  the  circuit  court.    This  usage  of 
the  court,  is  founded  on  good  reason.    The  defendant 
is  brought  here  without  his  consent.    He  cannot  avoid 
coming  when  summoned.      Generally,  therefore,  he 
ought  npt  to  be  personally  responsible  for  the  costs  in 
a  proceeding  against  him,  which  he  has  not  invited, 
and  would  gladly  have  avoided  if  he  could.    Not  so 
with  the  plaintiff,  who  presents  a  writ  of  error.    An 
executor  is  not  bound  to  prosecute  an  appeal  or  writ 
of  error,  when  there  is  no  error  to  correct,  and  there- 
fore, when  he  does  so,  he  improperly  delays  the  other 
party,  and  harrasseshim  with  unnecessary  trouble  and 
cost.    There  is  no  reason,  consequently,  why  he,  more 
than  others,  should  be  exempt   from  the  payment 
of  costs  and  damages.     Hence,  the  law  holds  him  per- 
sonally accountable.    Far  different  however  is  the 
case  of  the  executor  defendant.    The  law  has  justly 
allowed  hifn  t?  ppcupy  safer  ground.    By  the  practi* 
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cal  construction  of  the  act  of  '96,  he  is  Buffered  (as  we  Craio 
believe  he  ought  to  be)  to  stand  as  be  did  before  the  jyVWL^rt9 
passage  of  that  act.  ■  ■ — 


When  the  court  direct  a  judgment  to  be  entered  Judgment  or 
against  an  administrator  or  executor  defendant,  for  decree  against 
costs,  without  any  special  instruction,  it  means  gener*  for'r0oJ£dn|,r 
ally,  that  the.judgment  shall  be  only  "de  bonis  testatorisf  without  any 
and  therefore,  if  the  clerk  enrol  it,  in  general  terms,  eaprew  direc- 
as  against  a  defendant. in  his  own  right,  the  entry  Jjjjj1^0  **• 
should  be  corrected.    But  this  should  be  done  during  j^alwayi  in* 
the  same  term.    We  do  not  say  that  the  court  might  tended  de 
not  rightfully  give  judgment  against  a  defendant  exec-  *on*t  ******** 
u tor  or  administrator  for  costs,  "de  bonis  propriis."  This  u' 
point  is  not  now  to  be  settled.     All  we  mean  to  say  is, 
that,  unless  the  judgment  is  expressly,  ude  bonis  propriis, 
it  should  be  entered,  "de  bonis    testatoris?  because  it 
is  intended  by  the  court  that  it  should  be  so  entered. 

The  court  cannot  correct  its  own  judgment  of  a  The  court 
former  term;  but  it  can  rectify  the  mistake  of  its  clerl;,  ^b^ueo* 
in  recording  a  judgment,  so  as  to  give  an  effect,  differ-  term^oorreet 
ent  from  that  authorized  by  the  court.    In  this  case  a  jodgment  of 
however,  the  court  directed  a  judgment  for  costs,  decree,  of  a 
without  reservation*    The  clerk  so  entered  it.    The  pnor    *** 
record  so  made  up  was  signed  and  approved,  and  there- 
fore, we  are  not  permitted  to  decide  that  the  error,  if 
any,  was  a  clerjcaj  misprision.    Consequently,  wheth- 
er there  is  error  in  the  judgment  or  not,  it  cannot  now 
be  corrected. 

Therefore,  the  motion  must  be  overruled. 

Penny,  Attorney  General,  for  plaintiff. 


Craig  vs.  Durrett.  amumwi 

Error  to  the  Mason  circuit;  Adam  Bbattv,  Judge.  Caw  93. 

Assumpsit.    Evidence,    Jury.     Verdict. 
Judge  UaoxawooD  delivered  the  opinion  of  the  Court.  M      j 

Durrett  recovered  a  judgment  against      *   "        - 
Craig,  for  $  40,  in  an  action  of  assumpsit,  for  work  and  the*  case? 
labour  in  making  bale  rope.    Craig  moved  for  a  new 
trial,  which  was  refused  by  the  court;  an  exception  wa# 
filed,  and  the  case  brought  up  for  revision. 


j.  j. 

Marshall 

ljm3G5 
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CftAlO 

Vf. 
DUBEBTT. 

Question  for 
re?istoa. 


In  atnnpiit 
for  work  and 
labour,  the 
jurv  have  a 
righ^  from 
their  knowl- 
edge of  the 
business  of 
society,  and 
the  value  of 
labor,  to  find 
a  verdict  for 
the  price  of 
the  work 
done,  altho' 
no  evidence 
what  labour 
was  worth, 
at  the  time 
and  place  the 
work  was 
dene. 


There  is  but  one  question  presented.  Is  the  verdict 
and  judgment  contrary  to  law  or  the  evidence?  A  new 
.  trial  was  moved  for,  solely  on  the  ground,  that  the  ver> 
diet  was  against  law  and  evidence.  If  therefore  the 
record  does  not  shew  that  it  was  contrary  to  law,  or 
to  the  evidence,  we  cannot  say,  that  the  court  erred  in 
refusing  a  new  trial. 

There  is  nothing  to  show,  that  the  verdict  is  against 
law,  and  the  only  plausible  ground,  on  which  to  main- 
tain that  it  is  against  evidence,  is,  that  the  proof  as  cer- 
tified, does  not  state  the  price  for  making  the  bale 
rope.    We  do  not  reverse  the  judgment  on  that  ac- 
count.    The   quantity  manufactured,  and  the  place 
where  it  was  done,  were  proved.     The  jurors  were 
from  the  vicinage,  and  we  must  take  it,  that  they  had 
some  knowledge  of  the  value  of  labour,  and  the  time 
required  to  make  bale  rope.     With  this  knowledge, 
they  had  a  right  from  the  facts  proved,  to  assess  the 
damages,     If  in  assumpsit  for  work  and  labour  done, 
the  nature  of  the  work  is  described,  and  the  number 
of  days  the  hands  are  employed  is  given,  or  the  quan- 
tity of  work  done  is  proved,  although  no  witness  should 
state  the  price  of  laborers  by  the  day,  month  or  year; 
we  think  the  jury  might  rightfully  assess  the  damages, 
and  we  would  not  reverse,  unless  it  appeared  they  had 
found  too  much.     This   court  has  decided,  that  the 
jury  may  ftx  the  price  of  the  property  sued  for,  from  its 
description,  although  the  witnesses  are  silent  as  to  price. 
Why  are  these  doctrines  tolerated t    Because  courts 
must  act,  if  governed  by  reason  and  common  sense,  upon 
the  presumption,  that  jurors  are  acquainted  with  the 
ordinary  transactions,  and  business  of  society,  and  per- 
haps, no  one  thing  is  so  well  known,  as  the  value  and 
prices  of  labour.    Jurors  will  be  influenced  by  their 
own  knowledge,  in  coming  to  a  conclusion,  and  it  is 
right  they  should  be.    And  whenever  from  the  facts 
proved,  it  can  rationally  be  inferred,  that  the  jury 
could,  from  their  knowledge  of  business,  come  to  a  cor- 
rect conclusion,  as  to  the  extent  of  damages,  the  party 
is  entitled  to;  we  think  courts  ought  not  to  controul 
their  verdicts  for  want  of  evidence.    In  this  case,  it 
cannot  be  said  that  the  verdict  is  contrary  to  evidence* 
There  is  no  pretext  for  saying  any  more,  than  that 
they  were  not  authorized  to  find,  as  they  did,  foe  want 
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of  evidence.    We  thjpk  there  was  eridence  enough  Ovbmtrm* 
before  them  to  support  their  verdict.     This  opinion  nAT™*~ 
does  not  conflict  with   the  settled  doctrine,  that  it  „   r  \TL— 
would  he  improper,  for  one  juror  to  detail  a  fact  with- 
in his  knowledge  to  his  fellow  jurors  in  their  room,  at 
evidence,  which  was  not  stated  in  open  court* 

Wherefore,  the  judgment  is  affirmed  with  costs. 

Depew  and  Sanders,  for  plt'fls ;   Crittenden,  for  deft. 


Overstreet  vs.  Bate,  fyc. 


Chancery. 
Case  94. 


Appeal  from  the  Jefferson  Circuit;  J.  P.  Oldham,  Judge. 

Voluntary    associations.      Trustee.      Statute.      Chureh. 
Advances.     Lien. 

Judge  Underwood  delivered  the  opinion  of  the  Court.  r*  .  \ 

In  May,  1816,  James  S.  Bate  and  John  JJS^11" 
Bate,  jr.  executed  their  obligation  to  James  H.  Over- 
street,  the  appellant,  and  others,  trustees  of  the  Metho- 
dist Episcopal  Church  in  Louisville,  and  their  succes- 
sors, for  a  lot  of  ground  therein  described.  In  1824^ 
the  appellant  filed  his  bill  against  his  co-obligees,  and 
against  others  who  had  been  appointed  trustees,  in  the 
places  of  some  of  the  original  trustees  who  had  re- 
moved, resigned  or  withdrawn;  and  also  against  the 
said  Bates,  alleging  that  the  lot  was  bought  by  the 
obligees  in  the  bond,  for  the  purpose  of  erecting  there- 
on a  house  of  worship,  for  the  use  of  the  Methodist 
Episcopal  Church,  and  that  the  ordinances,  rules  and 
regulations  of  said  church,  under  which  said  lot  "was 
bought,  require  the  conveyance  to  be  made  to  trustees 
and  their  successors  forever,  in  trust,  that  they  should 
build  or  cause  to  be  erected,  a  house  or  place  of  wor- 
ship thereon,  for  the  use  of  the  members  of  said  church, 
"provided  that  if  the  said  trustees  or  any  of  them,  or 
their  successors,  have  advanced  or  shall  advance  any 
sum  or  sums  of  money,  or  are  or  shall  be  responsible 
for  any  sum  or  sums  of  money,  on  account  of  said  pre* 
mises,  and  they,  the  said  trustees  or  their  successors, 
be  compelled  to  pay  the  same,  they  or  a  majority  of 
them  should  be  authorized  to  raise  such  sum  or  sums 
of  money,  by  a  mortgage  on  the  premises,  or  by  a  sale 
thereof."  The  bill  further  charges  that  the  appellant, 
at  the  request  of  the  trustees  and  William  Forquar, 
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Ovsmteut  had  their  note  for  $1000,  discoqpted  in  bank,  the  prtp 
Bate  *&c.      ceeds  of  which  were  applied  to  building  a  house  of 
-   ,  *  worship  on  said  lot,  for  the  use  of  the  church;  that 

the  appellant  had  paid  $250  of  the  note,  out  of  bis 
private  funds,  for  which  he  had  not  been  reimbursed, 
besides  another  sum  of  $80,  for  work  done  on  the 
building,  and  that  the  trustees  now  refused  to  pay 
these  demands.  Wherefore,  the  bill  was  filed  to  have 
the  lot  sold  to  pay  the  appellant's  claims,  and  for  gen- 
eral relief. 

Some  of  the  defendants  answered,  admitting  the  jus- 
tice of  the  appellant's  claims;  others  denied  theit 
justice,  insisting  they  were  donations,  and  also  plead 
the  statute  of  limitations  in  bar,  and  the  Bates  and 
two  others  demurred.  The  court,  on  hearing,  dis- 
missed the  bill. 

By  an  act  passed  February  1st*  1814,  see  2  Dig* 
Thii  cue  not  1057*  any  society  or  sect  of  christians  in  this  common4 
within  the  wealth,  associated  in  congregational  form,  are  author- 
*^j1  isu?*  **e<* lo  accJtt*res  no*  exceeding  four  acres  of  land,  fop 
Dig.  1067.  the  purpose  of  erecting  thereon  a  house  of  worship, 
grave  yard  and  pound  for  horses.  The  act  points  out 
the  manner  of  vesting  the  title  in  trustees,  for  the  use 
and  benefit  of  the  congregation,  and  provides  for  a 
succession  of  trustees,  not  exceeding  five,  to  support 
the  title.  The  trustees  vested  with  the  title,  are  au- 
thorized "to  do  any  legal  act  in  conducting  the  same* 
which  may  be  necessary  for  the  uses  aforesaid,"  that 
is,  for  the  erection  and  preservation  of  a  house  or 
houses  of  worship,  making  enclosures,  &c.  for  the  ac- 
commodation of  the  congregation.  In  carrying  into 
effect  the  objects  contemplated  by  the  legislature,  all 
necessary  incidental  powers,  by  implication,  are  vested 
in  the  trustees;  and  in  their  conduct  and  management 
of  the  property,  we  see  no  reason  why  they  may  not 
create  a  lien  upon  it  for  improvements  and  repairs. 
Such  power  is  not  prohibited  and  we  think  its  exercise 
may  often  become  essential  to  the  comfort  and  welfare 
of  the  congregation.  The  trustees  may  not  be  dispos- 
ed to  render  themselves  individually  liable  to  mecha- 
nics for  improvements.  It  may  be  important  to  have 
work  speedily  done,  either  to  finish  or  repair  a  build- 
ing.   This  might  be  accomplished  by  creating  a  lien 
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tai  fc^e  property  when,  if  a  lien  could  notfce  given*  the  Ovwutr**t 
buiklings  would  not  be  erected  or  would  be  suffered  to  Bate,  &c. 
decay  and  thus  the  objects  of  the  law,  providing  for  — • — — ■"- * 
the  dissemination  of  religious  instruction-,  by  furnishing 
suitable  houses  in  which  it  may  be  done,  would  be  de- 
feated,   it  does  not  appear  in  the  present  case,  that   . 
the  legal  title  to  the  lot  in  question,  has  ever  been 
vested  in  trustees,  according  to  the  act  of  assembly. 
The  inference  is  conclusive  to  the  contrary.    By  the 
act  of  assembly,  five  trustee*  are  to  be  selected  and 
their  names  entered  on  the  records  of  the  county  court; 
no  such  thing  appear*  to  have  been  done  in  this  case. 
The  bond  on  the  Bate's,  exhibited',  indicates  that  the 
legal  title  yet  abides  in  them.    We  cannot,  therefore, 
derive  any  aid  from  the  act  of  assembly,  in  deciding 
the  present  controversy. 

This  must  be  regarded  as  an  association  of  indivi-  Thochahcel- 
duals,  to  accomplish  the  benevolent  and  laudable  pur-  {JJJ  JjJ  Jj1^ 
pose  of  erecting  a  house  for  religious  worship,  and  fectuate  the  * 
who  have  not  yet  placed  the  title  of  the  property  ac-  obiectt  of 
quired  for  that  purpose,  in  trustees,  as  provided  for  by  ^uTuoS  f* 
law.     We  have  no  doubt  that  courts  of  chancery  may  thediiSlion ' 
interfere  to  give  efficacy  to  thesfe  individual  associa-  of  religion  j 
tions,  since  the  passage  of  the  statute.    Their  purpose  J"? *■  *°}*S 
may  be  regarded  as  a  trust,  which  the  chancellor  will  tha\juJtice$1i 
see  executed  according  to  the  intent  of  the  parties,  done  to  each 
But  whenever  application  may  be  made  to  a  court  of  of  lne  «••<"• 
equity  to  that  <tod,  the  chancellor  ought  to  survey  all  (Jjjj  baAdpPcI" 
the  circumstances,  and  see  that  justice  is  done  to  each  Hen  on  the 
individual  concerned,  before  the  property  in  which  he  lot  improved, 
has  an  interest,  is  set  apart  for  religious  uses.     In  this  for  hU  advan" 
case  the  appellant  is  One  of  the  obligees  in  the  bond 
executed  by  the  Bate's  for  the  title*     He  has,  therefore, 
an  equitable  interest  in  the  bond,  and  might  insist  that 
the  Bate's  should  convey  to  him  and  his  co-obligees, 
and  thus  the  obligees  would  be  invested  with  the  legal 
estate,  as  joint  tenants;     Would  the  chancellor  deprive 
the  appellant  of  his  portion  until  he  had  been  paid, 
whatever  he  had  expended  on  the  property  over  the 
amount  of  his  donations,  when  such  excess  of  expen- 
diture was  made,  tinder  circumstances  showing  an  in- 
tention to  claim  a  reimbursement*  We  think  not.    To 
the  apiount  of  such  excess  the  appellant,  in  conscience* 
Would  have  fair  claim  in  such  a  case,  and  we  are  of 
Vol.  1.  WS 
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Bat*,  ice. 


°fEE*J*EET  opinion  that  the  present  is  that  cage.  At  the  time  the 
appellant  expended  his  money  he  was  acting  in  the 
.  capacity  of  a  trustee  for  the  association,  and  by  the 
rule  which  was  evidently  adopted  for  the  government 
of  the  conduct  of  the  trustees,  and  under  which  we 
think  it  clear  the  appellant  acted,  he  had  a  right  to 
look  to  the  lot  he  was  improving,  to  be  indemnified  for 
his  excess  of  expenditure,  over  and  above  his  dona* 
tions. 

This  brings  us  to  the  consideration  whether  the  ex- 
penditures by  the  appellant,  over  and  above  his  sub- 
scriptions or  donations,  have  been  made  so  long  that 
his  claim  is  barred  by  lapse  of  time;  for  it  is  clear  from 
the  admissions  of  the  defendants,  or  part  of  them  at 
least,  and  the  proof,  that  the  appellant  expended  much 
more  than  he  subscribed,  and  we  are  equally  satisfied 
that  the  evidence  will  not  justify  the  conclusion  that 
be  ever  made  a  donation  of  such  excess  for  the  benefit 
of  the  church.  It  is  established  as  proof,  that  he  said, 
in  substance,  while  excited,  that  he  never  expected  to 
get  his  money,  and  that  if  the  trustees  required  it,  he 
would  give  them  a  receipt;  but  it  does  not  appear  that 
such  a  thing  was  required  of  him  by  the  trustees,  and 
we  cannot  infer  from  the  conversation,  any  deliberate 
intention  on  his  part,  to  give,  and  no  act  was  done 
amounting  to  a  gift.  The  appellant  must,  therefore, 
recover,  unless  he  has  lost  his  right  by  his  negligence 
in  bringing  suit.  We  are  of  opinion  that  the  statute 
of  limitations  does  not  constitute  a  bar,  although  there 
were  more  than  five  years  between  the  times  the  ap- 
pellant expended  his  money,  and  the  time  he  instituted 
this  suit.  The  statute  does  not,  in  terms,  apply  to  a 
case  like  the  present.  The  appellant  has  no  remedy 
at  law.  We  perceive  no  principle  upon  which  to 
apply  the  statute  as  a  bar.  If  it  be  the  case  of  a  trust, 
express  adjudications  show  that  the  statute  has  no  ap- 

Elication  to  shield  the  trustee,  were  the  claim  against 
im.  See  3  Litt.  181.  If  the  trustee  is  not  protected, 
we  perceive  no  forcible  reason  why  his  claims  should 
be  barred.  The  case  of  Costar  vs.  Murray  and  Mur- 
ray, 5  Johnson's  Chan.  Repts.  522,  also  establishes  the 
principle  that  the  statute  of  limitations  does  not  apply 
to  a  direct  trust,  as  between  trustee  and  cestui  quejrust* 
In  this  case  there  can  be  no  doubt  of  the  existence  of 


The  statute 
of  limitation 
doet not  run 
between  the 
trnttee  and 
cestui  que  trust 
The  opera- 
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ciprocal. The 
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not  bar  a 
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a  trust  interest,  held  by  the  appellant  and  his  co-obli-  Owmtmit 

Kes.     The  bond  on  the  Bate's  clearly  shows  it,  and  if  pATti  &c. 
sre  was  any  ambiguity,  the  parol  evidence  demon- . 

strates  it,  without  being  inconsistent  with  the  writings* 
This  is  admissible.  See  Steere  vs.  Steere,  5  Johnson's 
Chan.  Repts.  1.  Moreover,  here  is  a  joint,  equitable 
interest,  held  by  the  appellant  and  his  co-obligees.  It 
does  not  appear  that  this  interest  has  ever  been  divest- 
ed, although  it  would  seem  that  the  appellant  is  no 
longer  regarded  as  a  trustee  by  the  members  of  the 
church.  This  interest  has  been  vested  in  the  appel- 
lant by  the  title  bond,  and  cannot  be  divested,  unless 
he  assigns  it  voluntarily,  or  is  compelled  to  surrender 
it  by  judicial  sentence.  Neither  has  yet  been  done* 
Only  part  of  the  defendants  rely  on  the  statute  of  limi- 
tations. While  others,  so  far  from  relying  on  that  bar, 
expressly  recognize  the  justice  of  the  claim.  An  ac- 
knowledgement by  one  administrator,  of  a  debt  or  ac- 
count, will  bind  his  co-administrator  and  take  the  case 
out  of  the  operation  of  the  statute  of  limitation.  Hord's 
administrators  vs.  Lee,  &c.  4  Monroe,.  36.  They  are 
but  trustees  appointed  by  the  law,  to  manage  the  goods 
and  chattels,  rights  and  credits  of  their  intestate,  and 
there  is  strong  ground  in  this  case,,  for  contending  by 
analogy,  that  the  acknowledgement  of  the  appellant's 
claims  by  part  of  the  defendants,  acting  in  the  charac- 
ter of  joint  trustees,  should  bind  the  others.  But  of 
this  we  will  give  no  decisive  opinion.  It  is  enough  that 
we  have  reached  the  conclusion  that  the  statute,  as  re- 
lied on  in  this  case,  constitutes  no  bar. 

The  demurrer  should  have  been  overruled.  The 
legal  title  yet  abiding  in  the  Bate's,  they  were  proper 
parties,  and  in  case  of  a  sale  of  the  lot  to  raise  the 
money,  the  court  should  direct  a  conveyance  from  them 
to  the  purchaser. 

This  opinion  may,  probably,  have  a  bearing  on  many 
cases  similarly  situated,  and  while  we  shall  cautiously 
avoid  running  into  the  doctrinea  and  assuming  the 
powers  exercised  by  the  English  ehancery,  in  regard 
to  charitable  uses,  under  their  statute  of  43  Elizabeth, 
we  shall,  nevertheless  feel  ourselves  bound,  when  cases 
are  properly  brought  before  us,  to  see  that  associations 
of   Christians  are  protected  in  their  congregational 
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right*,  under  the  act  of  1814,  and  that  trustees  of  pps* 
perty,  set  apart  for  religious  use*,  shall  likewise  be 
.  secured  in  their  legal  expenditures,  for  the  improve- 
ment and  preservation  of  the  property.  And  although 
we  have  already  said,  that  the  condition  of  trustees 
under  this  act,  is  not  strictly  analogous  to  the  present 
Case,  yet  in  principle,  there  is  but  little  difference,  and 
if  any,  it  is  in  favor  of  the  appellant's  claim  to  relie£ 
We  have  not  thought  it  important  to  enter  into  a  mir 
note  calculation  of  accounts.  We  will  leave  that  to  be 
done  by  the  circuit  court,  upon  the  principles  of  thia 
opinion,  when  the  cause  shall  be  again  opened  before  it, 

The  decree  of  the  circuit  court  is  reversed  and  set 
aside,  and  upon  the  return  of  the  cause,  that  court 
must  ascertain,  by  commissioners  or  otherwise,  the 
amount  expended  by  the  appellant,  in  improvement* 
on  the  lot,  out  of  his  individual  funds,  and  in  payments 
to  others  for  work,  labor  and  materials,  in  improving 
the  lot,  over  and  above  the  amount  subscribed  by  him, 
as  a  donation  or  donations,  and  render  a  decree  in  favor 
of  the  complainant,  for,  such  excess,  subjecting  the  lot 
to  sale  for  its  payment,  if  not  paid  by  a  day  to  be  given 
for  that  purpose;  and  said  court  will  make  all  such 
other  orders  and  decrees  as  may  be  proper  to  carry 
into  effect  the  principles  settled  in  this  opinion,  so  far 
as  they  relate  to  the  present  controversy,  all  which  is 
ordered  to  be  certified.  The  appellant  must  recover 
his  costs. 

Denny,  for  appellant. 
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Gentry  vs.  Gilkey. 

Error  to  the  Madison  circuit;  Gkokgk  Shahnoit,  tadfe, 
Motion.     Constable.     Commonwealths  paper.    Jurisdic- 
tion.    Circuit  courU 
Judge  RoBX&TsoTf  delivered  the  opinion  of  the  Court. 

Gentry  issued  a  JUri  facias  against  one 
Robert  Burton,  for  $20,  and  costs  and  interest,  with 
an  endorsement  that  Commonwealth's  paper  would  be 
received.  It  was  delivered  to  Gilkey,  as  constable,  to 
collect.    Having  failed  to  return  it  within  twenty  days 
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after  the  return  day,  Gentry  moved  against  him,  in  the  Drown*- 
circuit  court,  to  recover  the  amount  with  the  damages,  T¥  *  ^J*'*' 
for  his  failure  to  make  the.  return.    And  the  court  dis-  Gooeiw. 
missed  the  motion,  on  the  ground  that  the  amount  was 


less  than  five  pounds.  SEXuT 

This,  we  think,  was  erroneous.    It  was  the  nominal  JJJjjJ^^J 
amount  on  the  face  of  the  execution,  which  determin-  p^peT^Snier- 
ed  the  question  of  jurisdiction.  Craig  vs.  Street,  2  est  and  ootu. 
Bibb,  265;  Singleton  vs.  Madison,  1  lb.  345;  Hume  vs.  Ru,!flth? 
Ben,  lb.  403;  and  many  subsequent  cases.    The  court  ^Jrit<iiction, 
could  not,  judicially,  know  that  the  amount  in  this  case  the  face  of ' 
would  be  less  than  five  pounds.    A  motion  may  be  sus-  t}>e  execution 
tained  for   Commonwealth's  paper.  Jones  et  al,  vs.  JjJS^'JIJ? 
Overstreet,  4  Monroe,  547,  and  the  cases  there  cited,  trinrio  •peoie 
And  we  are  inclined  to  think  that  whatever  may  be  the  value  of  the 
proof  of  the  real  specie  value  of  such  paper,  its  nomi-  P^JJj^J^1 
nal  amount  must  give  jurisdiction.    Consequently,  if  J 
the  court  could  have  known,  judicially,  that  the  value 
in  this  case,  was  less  than  five  pounds,  it  ought,  never* 
theless,  to  have  decided  the  motion  on  its  merits. 

Judgment  reversed. 

Turner,  for  plaintiff;  Caperton,  for  defendant. 


Dougherty's  Administrator  vs.  Goggin.    Ammmr, 

Error  to  the  Madison  Circuit;  Gsonox  Shaivmoh,  Judge.       Cata  96. 

Assumpsit.  Parol  contract  for  land.  Failure  to  convey. 
Consideration.  Right  of  action.  Devisee.  Adminis- 
trator, with  will  annexed. 

Judge  HojBETtoK  delivered  the  opinion  of  the  Court.  Mif  *• 

Nancy  Dougherty  owned  an  estate  in  Statement  of 
land,  slaves  and  money.    She  had* no  children.    Her  J^S1**1* 
two  sisters  were  her  nearest  relatives,  and  the  only  CK^  e 
persons  who  ^ould  be  entitled  to  her  estate,  by  inher- 
itance.    One  of  these  was  the  wife  of  the  defendant, 
with   whom  Nancy   Dougherty  lived.     In   the  year 
1 835,  the  defendant  received  from  the  sheriff  of  Madi- 
son, $711,  for  Nancy  Dougherty,  on  an  execution  in 
her  favor,  against  Wm.  Barnet.    In  the  same  year  she 
executed  the    following  receipt  to   the   defendant: 
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Dovobvr-     ((Received  of  Stephen  Goggin,  in  full  of  all  dues,  debit 
**'*  fl!"  *'    or  demands,  up  to  this  present  date,  fcc.  &c.  this  5th 
GoGcrw.        day  of  November,  1825. 
NANCY  DOUGHERTY." 

Attest     Robert  P.  Stapp. 

It  was  proved  by  Stapp,  that  before  the  date  of  the 
receipt,  she  bought  from  the  defendant  a  tract  of  land', 
for  which,among  other  things,  she  gave  him  the  $711 
received  by  him.  for  her,  from  Barnet.  This  was  also 
abundantly  proved  by  others.  The  contract  for  the 
land  was  verbal,  and  no  memorandum  of  it  was  ever 
reduced  to  writing.     This  also  is  abundantly  proved. 

Nancy  Dougherty,  shortly  after  the  date  of  the  re- 
X  Downer*    ceipt,  made  her  will,  in  which  she  devised  this  tract 
^ ,WI  '        of  land  to  her  unmarried  sister,  Letitia.    Which  will 
was  proved  in  January,  1826. 

Joseph  Kennedy  administered,  with  the  will  annex- 
Adminittre-  ed,  on  the  estate  of  the  testatrix;  and  in  that  charac- 
tion  with  the  ier  brought  this  suit  in  indebitatus  assumpsit,  to  recover 
mated"*  from  Stephen  Goggin  the  money  which  he  bad  collect- 
Kennedy,       ed  for  Nancy  Dougherty. 

After  the  foregoing  facts  were  proved,  (with  the  ex- 
The  will  of-    ception  of  the  will)  the  plaintiff  offered  the  will  in  evi- 
fered  in  evi-   dencej  stating  to  the  court,  (as  appears  by  the  record,) 
rejected  *  bill  ^at  his  object  was,  after  showing  the  will  to  the  jury, 
of  exceptions,  to  prove  a  demand  by  the  devisee,  of  the  title  to  the 
land,  from  Goggin,  and  a  refusal  by  him.  to  make  it. 
The  court  refused  to  admit  the  will.     The  plaintiff 
then  proposed  to  prove  a  demand  of  the  title,  by  Leti- 
tia, who,  as  heir  without  the  will,  would  be  entitled  to 
a  moiety  of  the  land.     The  court  also  refused  to  per- 
mit this  testimony.     To  each  of  which  opinions,  on 
the  admissibility  of  the  testimony  offered,  the  plaintiff 
excepted. 

In  parol  contracts  for  land,  the  purchaser  may  main- 
ln  parol  con-  tain  an  action  at  law,  to  recover  the  consideration  which 
tracts,  the  ^e  may  have  advanced,  provided  the  vendor  had  failed 
die  to°ec«on  and  refused  to  convey,  according  to  the  contract.  If 
for  the  con-  therQ  had  been  no  delinquency  on  the  part  of  the  ven- 
■ideration  de-  <jor)  and  he  had  been  able,  ready  and  willing  to  per- 
the  wiU?Bf-  form  his  contract ;  assumpsit  being  an  equitable  action, 
tea  and  abil-  would  not  be  tolerated  for  the  reclamation  of  the  price 
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paid  by  the  purchaser.     In  this  case,  therefore,  if  the  Dowoma- 
jttry  had  been  satisfied  that  Nancy  Dougherty  had  **'•  ^M'B- 
bought  the  land  from  Stephen  Goggin,  by  a  parol  con-  Goggii?- 
tract  only,  and  had  paid  him  the  consideration,  or  any 


part  of  it,  and  that  he  had  been  guilty  of  a  breach  of  "j^l"*?™ 
his  contract  to  convey,  and  had  shown  an  unwillingness 
to  do  it,  they  ought  to  have  found  a  verdict  for  the 
plaintiff*,  "protanto" 

As  there  was  no  proof  of  any  condition  in  the  con-  When  con- 
tract, as  to  the  time  of  conveyance  or  a  demand  for  it,  7fe{£nce?ot 
Goggin  was  bound  presently  to  make  the  title.     And  a^ayTo/on 
for  failing  to  do  so,  suit  might  have  been  brought  at  demand,  or 
any  time  without  demand.  Griggs  vs.  Bondurant,  8  on  condition, 
Monroe,  178;  Dun  and  ux.  vs.  M'Millan,  1  Bibb,  409.  boundTo^on! 
We  are,  therefore,  of  opinion,  that  the  contract  and  ?ey  presently, 
payment  being  satisfactorily  proved,  a  right  of  action  and  no  de- 
vested in  the  administrator,  without  proof  of  a  demand.  "*"  toa  iltht 

But  proof  of  a  demand  and  refusal  would  fortify  the  of  act>on. 
equity  and  morality  of  the  claim  to  the  money,  and  J^f^'to** 
therefore,  any   competent   testimony  on   that  point,  recover  with- 
would  have  been  admissible.     Hence  it  was  proper  to  ont  the  evi- 
offer  the  will.     That  vested  in  Letitia  Dougherty,  the  ^S^rvflS? 
right  to  the  land.     By  showing  this  and  the  refusal  of  J°t  if  ftcevi' 
Goggin  to  make  her  a  title,  the  right  of  action  for  the  dence  were 
money,  would  be  irresistible.     The  court,  therefore,  c»'colnted  to 
erred  in  refusing  to  admit  the  evidence  offered*    The  oMe^iUt  an 
plaintiff  might  he  entitled  to  recover  without  this  ad-  injury  to  him 
ditional  proof.     But  as  it  tended  to  make  his  claim  to  exclude  itt 
stronger  and  more  obvious,  he  had  a  right  to  use  it  be*  error?10      * 
fore  the  jury.    Goggin  is  certainly  not  entitled  to  the 
land  and  money  both.     If  he  has  been  unreasonably 
delinquent,  and  has  been  willing  to  take  refuge  under 
the  statute  of  frauds  and  perjuries,  the  right  of  the 
administrator  to  the   money   would  be  indubitable. 
The  testimony  offered  would  have  conduced  to  prove, 
the  renunciation  by  Goggin,  of  the  contract,  and  a  dis- 
position on  the  other  side,  to  abide  by  it  in  good  faith. 

The  administrator  alone,  under  the  circumstances  ^^tho0- 
proved,  would  have  a  right  of  action.     The  breach,  adm'r.  alone, 
if  any,  was  in  the  lifetime  of  the  testatrix,  as  well  as 
afterwards.    The  refusal  since,  to  convey,  (if  be  did 
refuse,)  is  evidence  of  Goggin's  indisposition  to  do  it 
before.    But  in  such  a  case  we  should  be  inclined  to 
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the  opinion  that,  if  the  contract  had  been  to  convey  on 
demand,  and  no  demand  had  been  made,  until  aft£# 
the  death  of  the  testatrix,  the  assumpsit  for  the  con- 
sideration advanced  by  her,  should  be  brought  in  the 
name  of  her  personal  representative.  The  co«l*t 
ought,  however,  to  have  awarded  a  new  trial* 

Judgment  reversed,  and  the  cause  remanded  for  a 
new  trial,  to  be  conducted  according  tb  the  principles 
of  this  opinion* 

Turner  and  Breck,  for  the  plaintiff;  Caperton  and 
Goodloe.  for  defendant. 
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Ballard  vs.  Davis. 

Error  to  the  Maditon  Circuit;  ThOmai  H.  Hicnr,  Judge; 

Injunction.    Dissolution*    Damages.     Execution.     Mfr 

,  Hon  to  quash* 

Judge  UftDBRweoD  delivered  the  opinion  of  the  Cotrt. 

Ballard  moved  the  Madison  circuit 
Court  to  quash  an  execution  whifch  issued  against  him 
in  favor  of  Davis,  for  $274  1 2,  which,  as  the  execution 
states,  were  recovered  for  damages  on  the  dissolution 
of  an  injunction.  The  ground  on  which  the  plaintiff 
in  error  relied  was,  that  there  is  ho  judgment  er  decree 
bf  the  Madison  circuit  court,  v/hich  authorizes  the  ex- 
ecution* The  court  overruled  the  motion ;  exceptions 
were  taken  to  the  opinion  of  the  court,  and  the  case 
has  been  brought  up  for  revision. 

It  appears  frorti  the  record,  that  Ballard  contracted 
with  Davis  for  a  tract  bf  land,  at  the  price  of  $7000, 
and  having  failed  to  pay  $2000,  part  of  the  purchase 
money,  which  became  due  on  the  1st  of  September, 
1819,  Davis  sued  and  obtained  judgment*  Ballard 
filed  his  bill  to  enjoin  the  judgment  Davis  answered 
and  made  his  answer  a  cross  bill  against  Ballard,  and 
brought  John  Jarman  before  the  court,  as  a  defendant 
to  the  cross  bill.  On  the  trial  in  the  circuit  court,  a 
decree  was  rendered,  perpetually  enjoining  Davis  from 
collecting  bis  judgment  from  Ballard,  and  giving  Davis 
a  decree  against  Jarman.  The  parties  prosecuted 
writs  of  error  to  this  court*  and  in  January,  1827j  th« 
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causes  were  decided  by  reversing  the  decrees  of  the  Ballard 
circuit  court,  and  remanding  the  cases,  with  direc-  DAn8*8* 

tions  to  dismiss  the  bill  and  cross  bill  respectively, * 

with  costs,  and  "  the  injunction  of  Ballard  to  be  dissolv- 
ed with  damages.?  The  mandate  of  this  court  being 
returned  to  the  circuit  court,  Davis  moved  the  court 
to  give  him  judgment  for  damages,  on  the  amount  of 
the  judgment  at  law  mentioned  111  Ballard's  bill ;  and 
the  court  being  somewhat  perplexed  how  to  proceed, 
because,  on  examination,  it  turned  out  that  no  injunc- 
tion had  ever  been  granted  in  favor  of  Ballard,  and 
no  injunction  bond  was  ever  executed  by  him,  at 
length  entered  the  following  decree  immediately- 
following  the  decision  of  this  court :  "  Whereupon, 
in  pursuance  of  the  foregoing  opinion  of  the  court 
of  appeals,  it  is  decreed  and  ordered,  that  the  orig- 
inal bill  herein,  of  the  complainant  Ballard,  be,  and 
the  same  is  hereby  dismissed,  and  that  the  said  Bal- 
lard pay  to  the  defendant,  Davis,  his  costs  about  his 
defence  expended,  and  ako  the  damages  mentioned  in 
the  foregoing  opinion." 

There  is  nothing  on  record  to  justify  the  execu-  A  deoraeftfr 
tion,  but  the  words  italicised.     And  the  question  is,  d*"*"1*" 
are  they  sufficient  ?     We  think  they  are  not.     It  is  trying  the** 
well  settled  by  the  adjudications  of  this  court,  that  amount,  or 
the  rate  of  interest  must  be  expressed  in  the  judg-  p1?0* f||?^*** 
ment.    The  reason  is  equally  strong  for  having  the  tjje  amonnt 
rate  of  damages  expressed  in  a  decree.    Every  judg-  can  be  atcer** 
ment  or  decree  should  contain  on  its  face,  the  data  tainyd,  doe* 
upon  which  it  may  be  ascertained  with  entire  oer-  JJJJ iSSSa- 
tainty,  how  much  the  court  has  adjudged  or  decreed  tion  or  an  ex- 
in  favor  of  either  party.     We  do  not  intend  to  say  ©cation. 
that  this  may  not  be  done  by  reference  to  papers  fil- 
ed or  to  records,  or  even  to  the  law,  general  or  par- 
ticular.    Id  cerium  est  quod  ccrtwn  reddi  potest,  is  the 
maxim.    But  in  this  case  the  judgment  or  decree 
does  not  ascertain  the  amount  of  damages  which 
Ballard  is  to  pay,  by  stating  the  amount  on  the  re- 
cord, or  by  reference  to  any  thing  else,  as  the  basis 
of  calculation,  and  giving  the  rule  by  which  to  cal- 
culate the  amount.     We  are,  therefore,  of  opinion, 
that  there  is  no  such  judgment  or  decree  in  this  case 
as  would  authorize  the  clerk  to  issue  the  execution  ; 
Vol.  I,  X3 
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Depkw,  Lc.  and  hence  it  follows,  that  the  court,  on  the  motion 

BankoV  °*  Ballard,  ought  to  have  quashed  the  execution. 

Limehtoke.  We  have  observed  that  it  is  the  practice  in  some 

_  courts,  in  decreeing  damages  merely,  to  state  that 

The  amount    -L  '         .     ,.  °        A      °  A    V  . 

of  damages    *"e  P*rtv  shall  recover  ten  per  cent,  damages  on  the 
should  be  «•-  judgment  at  law  enjoined,  where  the  injunction  is 
certained  in    dissolved.     We  will  not  say  that  this  practice  is  er- 
e  decree.     roneolls^  but  we  j0  no^   hesitate  to  declare  that  it 
would  be  preferable  for  the  court  to  state  the  amount 
of  damages  awarded  in  the  decree. 
It  moreover  appears,  that  no  injunction  had  ever 
The  acts  of    been  obtained  by  Ballard,  unless  the  decree  of  the 
fnTfaiwim"  court  m  bis  favor,  on  hearing  and  final  trial,  can  he 
do  not  apply   regarded  as  such  an  injunction,  as  will  justify  giv- 
to  injunctions  ing  the  damages  on  its  reversal.     We  are  of  opinion 
i*Vi£ncaLih*\  the  «c.ts  of  assembly,  giving  damages,  do  not 
granted  br-    aPP»v  to  injunctions  decreed  on  final  hearing,  but  on- 
fore  final  de-  ly  to  injunctions  granted  before  final  decree.     How- 
rree.  ever,  it  is  not  essential  to  consider  this  question  now* 

for  if  the  decree  gave  damages,  although  they  may 
have  been  improperly  awarded,  the  decree  should 
be  enforced,  and  should  be  regarded  as  obligatory 
until  reversed. 
The  decree  for  damages  is  considered  void,  for  its 
Decree  void    uncertainty,  and  it  is  on  that  point,  we  are  of  opin- 
for  uncertain.  io^  t,JC  cxecution  ghotl|d  have  been  quashed.    The 

decision  of  the  circuit  court  is  reversed,  and  the 
,  caiittf*  remanded,  with  instructions  to  enter  judg- 
ment clashing  the  execution.    The  plaintiff  in  er- 
ror must  recover  costs. 

•  T\nrner}  for  plaintiff;  Caperton,  for  defendant. 
^  ^  ^  __ 

d*bt.         Depew&p  \][ood  vs.  Bank  of  Limestone. 

Case  98.  '         Error  t*  the  Mason  Cirouit ;  W.  P.  Korea,  Judge. 

IiqbTSs  Scrvicevfprffctse.    Sheriff  return.    Abatement.    Pleas. 

Practice.  Corporation.  Independent  Banks.  Statutes. 
Maj  £.  Judge  Under  wood,  delivered  the  opinion  of  the  Court. 

The  plaintiffs  in  error  were  sued  in 
Nature  of  the  the  Mason  circuit  court,  in  an  action  of  debt,  by  the 
action.  defendant  in  error. 

A  writ  issued,  directed  to  the  sheriff  of  Mason, 
WritandShc-  w|,o  returned  the  same  executed  on  Wood,  and  that 
riir  s  return.    Depew  wag  n0  |n|,abitant  of  the  county. 
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Depew,  by  letter  of  attorney,  authorized  Walker  !>«■*,  *c. 


Reed,  to  acknowledge  service  of  the  process  for  bim,  Ean^  g 
which  was  done  (but  not  ten  days  before  the  court  Limestone. 


vs. 

OF 


to  which  the  process  was  returnable)  by  filing  the 

letter  of  attorney,  and  acknowledgement  endorsed  {Jj^itttor-" 

thereon  in  the  clerk's  office.  nej°to  Reed. 

Depew  and  Wood,  on  the  1 1th  day  of  the  term,  Plrai  by  De- 
filed two  joint  pleas,  both  commencing  and  conduct-  P*w  *nd 
ing  in  bar,  and  both  of  which  were  sworn  to,  by  W. 
Reed.  The  first  plea  denies,  that  any -such  persons, 
as  the  plaintiff*  were  in  existence  at  the  time  tho  writ 
issued,  or  at  the  time  of  filing  the  plea.  The  suit 
was  set  for  trial,  on  the  10th  day  of  the  term. 

On  the  calling  of  the  cause  for  trial,  Depew  and  Motion  Tor 
Wood,  by  their  attorney,  moved  for  a  continuance  contiuuauce, 
upon  the  ground,  that  Depew  had  not  acknowledge*^  0Terni " 
ed  service  of  process,  ten  days  before  court.     The 
court  refused  to  grant  the  continuance,  upon  the 
ground,  that  it  was  asked,  for  purposes  of  delay. 

The  court  rejected  the  picas  filed,  as  being  pleas  Abatement  m 
in  abatement,  because  they4rere  not  filed  on  the  to  Depew, 
10th  day  of  the  term,  and   proceeded  to  render  P1.6*-  r?^?cV 
judgment  against  Wood,  disposing  of  the  cause,  as me\urender^ 
to  Depew,   by  abatement.     Various  errors-  are  as-ei. 
signed,  which  need  not  be  stated  particularly. 

1st.  It  is  contended,  that  the  court  illegally  refus-  Depew  bad 

ed  to  consider  the  case.     This  question  depends  on  no  right  to  en- 

f  he  right  which  Depew  had  to  enter  himself  a  defen- t1er.nimseif  * 
i     *      L  »     a       a    i  a    ^^^#WdelendaoL  to 

clant  when  process  had  not  been  6crv^j^f9fniuill^^cril8tj„l)te 

and  tliereby,  to  procrastinate  XheMnX-mfl&m  W0*>  trinl,oon- 

ground,  that  he  had  not  entered  bJwns  a  defen-^Wl.othe 

dant,  by  confessing  service  of  th\writ^tttM^I|^^F^0"f  ° 

before  court.     We  cannot  grant,  thltiQ^e^KBua  i8i|.    The 

right  voluntarily  to  enter  an  appearfrrce,  a^d  lteatfthaffl"18  r<\ 

by  to  procrastinate  the  trial,  and  defcat|J^(fl^Ws8^j^t^f * £* 

provisions  of  the  act  of  1812,  whicB^jff  substaypfB  right  to 

declares,  that  when  the  sheriff  shall  reitlNMIH^Dne  proceed  a- 

of  the  defendants  in  the  writ  "  is  not  an  inhabitant  of  |a*"c* W 

his  county,9'  the  plaintiff  mav  proceed  to  judgment 

against  the  others,  without  further  proceedings  a- 

gaintt  the  defendant  returned  "not  found."    The 

sheriff  in  this  case  returned,  that  Depew  was  not 

an  inhabitant  of  Mason  county.     This  return,  gave 

the  plaintiffs  a  legal  right  to  proceed  against  Wood 
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Dkfew,  &c.  alone,  which  cannot  be  defeated,  by  an  act  of  Depew, 
Ban/of  *g*'n6t  *nc  will  °f  the  plaintiffs.  The  process  having 
Limmtowe.  been  executed  on  Wood,  more  than  ten  days  before 

the  court,  at  which  the  auk  waa  tried,  it  follows, 

that  the  court  did  not  err  in  refusing  a  continuance. 
It  also  results,  that  the  cause  was  properly  set  for 

JohrrectTn  re-  lrial  °n  the  10tl1  daV  °f  tbe  lerm'  allhou8h  lhe  writ 
jec tin§  the  had  been  executed  on  Wood  alone  ;  and  hence,  if  the 
jriea*.  pleas  filed  were  pleas  in  abatement,  they  came  too 

late  and  were  properly  rejected  by  the  court.  The 
parties  in  the  court  below  seem  to  have  treated  the 
pleas,  as  pleas  in  abatement.  They  were  doubtless 
verified  on  oath,  under  that  idea.  As  to  the  second, 
we  have  no  doubt  that  it  contained  matter  in  abate- 
ment only,  although  it  commenced  and  concluded  in 
bar,  and  was,  therefore,  properly  disregarded.  As 
to  the  first  plea,  it  is  doubtful  whether  its  matter 
should  be  regarded  as  matter  in  abatement  or  bar, 
hut  whether  it  belongs  to  one  or  the  other  class,  we 
are  of  opinion  it  constituted  no  defence  to  the  ac- 
tion, and  was,  therefore,  properly  rejected.  Pleas 
not  adapted  to  the  nature  of  the  action,  may  be  re- 
garded as  nullities.  Crew's  administrator  vs.  New- 
land,  3  Monroe,  136.  Pleas  rejected  by  the  court 
and  which  constitute  no  defence,  ulthotigh  they  may 
seem  to  be  adapted  to  the  nature  of  the  action,  can- 
not deserve  greater  consideration. 

If  the  first  plea  is  bad,  it  would  be  a  useless  waste 
If  pie*  reject-  of  time  to  reverse  the  cause,  when  no  other  purpose 

ed,  though      could  be  answered  by  so  doing,  than  to  let  in  a  de- 
more  regular  .     .•  ^     .        .  J       *      .  e;  .    ,        ^  A 
to  have  re-      murrer  to  the  plea,  in  order  to  have  judgment  ren- 

<iairedade*  dered  for  the  plaintiffs  on  demurrer.  The  valid- 
murrer,  jet  fry  0f  the  first  plea  is  as  fairly  presented  now  as  it 
r»ot  bcVeLr1  wou'd  nave  '>een  "ftd  ft  come  up  on  a  demurrer  to 
Lack  for  the  it.  And  the  reasons  which  induce  us  to  decide  the 
rurpofe  of  pjea  bad^  are  tbese.  The  note  sued  on  estops  the 
jn*nToMd<f-"  defendants,  and  will  not  permit  them  to  deny  the 
murrer, enter,  legal  existence  of  the  plaintiffs,  at  the  date  of  the 
^  against  the  note ;  besides,  we  know,  as  matter  of  law,  that  the 
nIL.4  plaintiffs  then  had  a  corporate  existence.    We  also 

to^^hii  *n.°w>  as  matter  of  law,  that  the  plaintiffs  had  such 
note,  from  existence  at  the  time  of  issuing  the  writ,  and  at  the 
questioning  time  of  filing  the  plea,  as  authorized  tfiern  to  main* 
the  existence  lain  ^eir  action. 
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It  was  supposed  in  argument,  that  on  examination  Dc*ew,  &c. 
of  the  acts  relative  to  the  Independent  Banks,  would  Baiuco"* 
show  that  the  plaintiffs  had  no  legal  corporate  exist-  Limestone. 
ence,  for  the  purpose  of  maintaining  their  suit  at  the  -— — -- — 
.  date  of  the  writ,  and  when  the  plea  was  filed.     The  jf^^ST.111" 
opposite  conclusion  has  resulted  from  the  examina-<ittteofihe 
tion.    The  act  of  10th  February,  1820,  repealing  the  note. 
charters  of  the  lnde|iendent  Banks,  continued  their  Examination 
powers  to  sue  until  the  1  st  of  January,  1 823.     An  act  «[9^h"y|6r^ 
passed  7th  January,  18*4  ;  Section  14,  in  connexion  i,itive  to  the 
with  section  1 1,  gives  tho«e  institutions  power  to  luiiepemliMit 
sue  until  1st  of  March,  1827.     This  suit  was  insti-  ^^ion- 
tuted   and   decided  in  1826.     It  is  dear,  therefore,  ei9  We,V«p- 
tkat  the  plea  was  against  law,  unless  something  can  panted,  the 
l>e  found  taking  the  Bank  of  Limestone  out  of  the  J£tlj°|jJ,0J '^ 
general   provisions  of  the  statutes   referred  to,  and  f^Jc"/ 
making  it  an  exception.     The  12th   section, of  the 
act  tart  referred  to,  is  relied  on  as  having  that  ef- 
fect.    It  cannot.     That   section   only  confirms  the 
appointment  and  election  of  certain   officers,  and 
vests  power  in  them  for  one  year.    If  their  appoint- 
ments were  never  renewed,  and  no  others  elected  in 
their  places,  it  would  not  fol)ow«that  the  corpora- 
lion  was  thereby  dissolved.     But  it  does  not  appear 
from  the  plea,  nor  the  affidavit  in  support  thereof, 
that  commissioners  were  not  appointed  to  close  I  he 
concerns  of  the  Bunk  of  Limestone,  (which,  under  a 
state  of  case,  that  probably  existed,  and  which  is  not 
negatived,  could  have  been  done,)  after  the  expira- 
tion of  the  year,  during  which  Langhorn  and  oth- 
ers, under  the  said  12th  section,  were  authorized  to 
act.    If  commissioners  were  never  appointed,  we  do 
not  concede  that  such  an  omission  would,  if  shown, 
defeat  the  action.     We  |>erceive  no  error  in  the  re- 
cord, and  if,  as  has  been  stated  in  argument,  one  of 
the  defendants  is  entitled  to  a  set  ofT,  the  law  will  fur- 
nish redress,  and  we  feci  assured,  that  the  legal  re- 
search and  talent  of  the  gentleman  concerned,  will 
not  fail  to  point  out  the  pro|>er  remedy. 

The  judgment  is  affirmed  with  costs,  but  without 
damages,  as  the  supersedeas  was  granted  in  a  manner' 
which  this  court  cannot  recognize. 
Uepew,  for  plaintiff;  liroicn,  for  defendants. 
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Appeal. 
Cam  99. 

May  4. 

Nature  of  the 
case. 


Evidence  on 
the  part  of 
plaintiff. 


Infractions 
of  circuit 
court. 


When  an  as- 
sumpsit, it  di 
rected  to  pay 
the  dedt  of 
another,  on  a 


Hay  doit  vs.  Christopher. 

Error  to  the  Madison  Circuit  ;  George  Shannon,  Judge. 
Promise*     Statute  of  fraud*  and  perjuries. 
Judge  Robertson  delivered  the  opinion  of  the  Court. 

Mrs.  Haydon  warranted  Christopher 
for  $20,  and  obtained  a  judgment.  Christopher 
appealed  to  the  circuit  court,  and  there  succeeded, 
by  the  instructions  of  the  court. 

The  only  evidence  on  the  trial,  was  that  adduced 
by  Mrs.  Haydon  ;  she  proved  that  Cock  was  indebt- 
ed to  her  for  the  hire  of  a  negro  woman,  $25 ;  that 
6he  had  procured  a  warrant  against  hi  in  for  the  debt, 
and  could  have  made  it ;  but  that  Christopher,  who 
stated  that  he  owed  Cock  about  $26,  to  be  credited 
by  a  small  account  due  by  Cock  to  him  and  bis  part* 
ner,  not  exceeding  $6,  promised  to  pay  her  $20,  if 
Cock  would  assent  to  it ;  that  Cock  being  informed 
by  Christopher,  and  her  agent,  of  the  proposition, 
gave  his  assent,  and  thereupon  Christopher  and  Cock 
made  a  settlement,  and  agreed  that  the  balance  due 
to  Cock  was  $20,  which  Christopher  then  assumed  ' 
to  pay  to  Mrs.  Haydon  ;  in  consideration  of  which 
assumpsit,  Cock  was  discharged  from  her  debt,  and 
her  warrant  dismissed,  and  Christopher  discharged 
from  Cock.  It  was  also  proved,  that  on  the  day  af- 
ter this  arrangement,  Cock  fled  from  the  state,  and 
that  Christopher  then  stated,  that  his  account  with 
himself  and  partner,  was  much  larger  than  he  had 
supposed. 

This  is  the  substance  and  legal  effect  of  the  evi- 
dence. Christopher  introduced  no  witness,  and  did 
not  attempt  to  prove  how  much  Cock  owed  himself 
and  partner,  or  whether  any  thing. 

On  this  proof,  the  court  instructed  the  jury,  thai 
.they  could  uot  find  for  Mrs.  Haydon,  unless  the  pro- 
mise of  Christopher  had  been 'in  writing.  To  this 
opinion  she  excepted,  and  has  prosecuted  her  writ 
of  error  with  a  supersedeas. 

We  are  at  a  loss  to  perceive  how  the  statute  of 
frauds  and  perjuries  can  apply  to  such  a  promise,  as 
that  estatjished  in  this  case.  It  was  not  a  collateral 
undertaking,  to  pay  the  debt  of  Cock.  It  was  a  di- 
rect assumpsit,  on  a  valuable   consideration   from 
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Mrs.  Haydon,  to  pay  his  (Christopher's)  own  debt.  Hati>on 
Cock  could  not,  afterwards,  have  recovered  his  debt  Chuisto- 
from  Christopher,  nor  could  Mrs.  Haydon  have  en-  pher. 

forced  hers  against  Cock.     Thg  assumpsit  of  Chris-  ~ — Tj 

topher,  therefore,  was  an  original,  direct  undertak-  ^deration0* 
ing  to  pay  his  own  debt,  and  therefore,  is  not  with**  mo?iug  from 
in  the  statute.  See  1  Coroyns  on  contracts,  58;  3  the  party,  to 
Burrow,  188G  ;  Armstrong  vs.  Flora,  3  Monroe,  44.  Tu^itfc 

If  we  have  not  given  too  strong  an  effect  to  the  madej ,wnelh- 
«vidence,  (and  we  think  we  have  not,)  there  can  be  Jon^akinT" 
no  doubt  that  Christopher  is  not  protected  by  the  it,  or  to  the 
statute  of  frauds  and  perjuries.     But  even  if  it  had  newon  whose 
not  been  expressly  proved,  that  Cock  was  relieved  ed,  the  caie*" 
from  Mrs.  Haydon,  and  Christopher  from  Cock,  cer-  is  not  within 
tainly  the  jury  had  a  right  to  deduce  for  themselves,  the  statute  of 
such"  an  inference   from  the  circumstances ;  and  if  J^uri*"  and 
they  had  believed  that  Cock  was  released  from  Mrs.  the  promise 
Haydon's  demand,  by  the  acceptance  by  her  of  Chris-  »aj  be  enfor- 
topher's  assumpsit,  they  would  have  been  bound  to  JjjJ  ^^J. 
find  for  her.  ing. 

Christopher  could  not  avoid  his  assumpsit,  by 
alleging,  that  he  was  mistaken  in  the  amount  of 
Cock's  debt  to  the  firm,  after  having  procured  his 
release  from  Mrs.  Haydon.  Besides,  he  did  not  at- 
tempt any  proof  on  this  point.  Vhe  court  had  no 
right  to  direct  a  nonsuit. 

In  whatever  view  the  instruction  of  the  court  and 
verdict  of  the  jury  can  be  considered,  they  cannot 
be  sustained. 

Judgment  reversed  and  the  cause  remanded  for  a 
new  trial. 

Captrton,  for  plaintiff;  Turner,  for  defendant. 
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Cfl.tKcjf»r.    Trustees  of  the  town  and  meeting  house 
ofPerryvillcvs.  Letcher,  &rc. 

Case  100.  Error  to  the  Garrard  Circuit ;  John  L.  Bridgks,  Judge. 

BUI  in  chancery.    JSTon  est  factum.    Jurisdiction.     Es- 
toppel    Trustee*. 
A  a j  4.  Judge  Underwood,  delivered  the  opinion  of  (he  Court 

Letcher  instituted  an  action  of  cove* 
ihe  tuit  at      nant  aSa,nst  l,ie  trustees,  founded  on  a  covenant  to 
law,  Utcher   w,lich  they,  Ewing  and  Letcher,  were  parties.    The 
▼a  the  plain,  covenant  relates  to  the  building  of  a  meeting  house 
tur»  in  error.    j„  Perry  ville,  of  which  Ewing  was  the  undertaker. 
It  stipulates  for  the  surrender,  by  Ewing  and  Letch- 
er, of  various  materials,  to  the  trustees,  for  finishing 
the  building.     Among  other  things,  the  covenant 
states  that   "it  is  further   understood  by  the  trus- 
tees, Ewing  and  Letcher,  that  the  said  Letcher  is  to 
take  an  order  on  said  trustees,  from  Ewing,  for  the 
amount  of  what  the  brick  work   may  amount  to. 
The  trustees  agree  the  order  from  Ewing  to  Letch- 
er be  paid  to  said  Letcher."    This  extract  is  taken 
from  the  covenant  as  set  out  in  the  declaration. 
Letcher,  on  trial,  recovered  a  judgment  for  $397 ; 
the  defendants  making  defence  by  a  demurrer  to  the 
declaration,  and  qjx  pleas,  in  all  of  which  they  were 
overruled  by  the  court.     To  reverse  this  judgment, 
the  defendants  prosecuted  a  writ  of  error  to  this 
court,  which  affirmed  the  judgment  with  damages. 
The  defendants  then  filed  their  bill  in  chancery, 

Wee"°fthe  to  be  relie*ed  a?*-"**  the  judgment,  which  being 
dismissed,  they  have  prosecuted  a  writ  of  error  to 
reverse  the  decree  of  the  circuit  court.  The  bill 
charges  that  Ewing  and  Letcher  were  partners; 
that  $601  69|  had  been  paid  to  Ewing,  $60  40 
to  Letcher,  besides  $  15  which  Letcher  had  cred- 
ited on  the  order  drawn  by  Ewing,  in  his  favor, 
on  the  trustees,  and  that  these  sums  exceeded  the 
value  of  all  the  work  done  by  Ewing  and  Letcher, 
on  the  meeting  house.  The  bill  charges  that  Ew- 
ing and  Letcher  are  insolvent,  and  that  they  were 
prevented  from  proving  payments  on  the  trial  of 
the  suit  against  them,  brought  by  Letcher.  Where- 
fore, they  pray  for  a  set  off  against  Letcher's  judg- 
ment.    The  trustees  also  complain  that  the  cove- 
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hftfit  on  which  the  suit  was  founded,  had  been  materia  Trww, 


&c. 


?•. 


ally  changed,  to  their  prejudice,  without  their  knowl- 
edge* LvrcHKR,4tc 

Le(cher  answered,  denying  his  insolvency,  and  the  The  answer 
charges  relative  to  the  alteration  of  the  covenant  And  of  Letcher, 
the  partnership  between  him  and  Ewing,  and  asserts 
that  the  complainants  obtained  credit  on  the  trial  at 
law,  for  all  payments  made  to  hi  ill,  and  that  bis  is  not 
responsible  for  money  paid  to  Ewing. 

The  points  for  adjudication,  are  sufficiently  obvious  Thealtera- 
by  contrasting  the  allegations  of  the  bill,  with  the  de-  J*00  of  *  wri# 
nials  of  the  answer.    The  alleged  alterations  of  the  EftJK'^ 
covenant  cannot,  in  this  suit,  constitute  an  available  vantage  of,  to 
defence  again&t  the  judgment  at  law.    If  true,  the  plea  defeat  the 
of  non  est  factum  would  have  afforded  the  proper  re-  {Sun*chao- 
medy  at  law.     The  complainants  have  not,  satisfacto-  cery.  unlets 
rily  accounted  for  their  failure  to  make  that  defence;  aatiffaatory 

_  t  .  reason  giveo, 

The  written  fconiracts  are  a  sufficient  answer  to  whj  non  est 
those  allegations  of  the  bill,  which  asiert  that  Ewing  Mi**h  not 
sod  Letcher  were  partners*  and  possessed  such  a  joint  plead  ,n  laWa 
interest  as  to  make  the  sums  paid  to  Ewing  a  valid  dis-  22o»lf3*by 
charge  of  the  sunt  due  Letcher,  for  the  brick  work,  their'writtcn 
The  quotation  from  the  covenant  declared  on,  shows  contraot, 
clearly,  that  Letcher  was  to  be  paid  separately,  for  the  from  c°B».i<!- 
brick  work.     The  provisions  of  the  written  tontracts  airf^Letdler 
cannot  be  assailed  by  parol  evidence,  unless  fraud  br  partners,  anil 
mistake  in  reducing  the  contracts  to  writing,  had  been  demanding 
averred  and  established  by  proof*    This-  has  not  been  p^  char*'cd° 
done.     The  payments  made  to  Ewing*  therefore,  can-  with  paj- 
not  be  allowed  as  a  set-off  against  Letcher's  judgment,  ments  pad« 
The  trustees,  by  the  terms  of  their  written  contract,  J^ordXiws 
have  estopped  themselves,  and  cannot  demand  such  a  that  the;  had 
thing  as  matter  of  right,  either  at  law  or  in  equity,  credit  for  the 
The  payments  made   to  Letcher  stand  on  a  different  ^^l^w 
footing.    If  these  have  not  been  allowed  as  credits,  on  JJ*  *B  the  tri- 
the  trial  at  law,  the  complainants  are  now  entitled  to  al'atlaw. 
them.    From  an  inspection  of  the  corftmon  law  Record, 
made  an  exhibit  in  the  chancery  proceediugs,  I  am  of 
opinion  that  the  payments  made  to  Letcher,  were  al- 
lowed as  credits,  and  did  diminish  the  damages,  pro 
tanto.    The  order  drawn  by  Ewing,  on  the  trustees,  in 
favor  of  Letcher,  was  for  $481,  from  which  deduct 
$75,  the  credit  endorsed,  and  $60  40,  claimed  inaddi- 
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********  tion,  by  the  bill,  and  the  f emainfler,  with  the  addition 
n,        of  legal  interest  from  the  time  the  trustees  were  boand 

Lrrcn*V>fcc  by  their  covenant  to  pay  it,  up  to  the  rendition  of  the 
1  verdict,  would  equal  the  damages  assessed.     A  bill  of 

exceptions  filed  in  the  common  law  suit,  states  that  the 
trustees  had  sundry  witnesses  called  and  sworn,  and 
were  proceeding  to  prove  by  them,  for  the  purpose  of 
lessening  the  damages,  that  they  had  made  sundry 
payments  to  Stephen  G.  Letcher,  on  account  of  the 
brick  work,  also  to  prove  payments  made  to  Ewing, 
&c.  when  the  plaintiff  objected  to  the  proof  of  pay* 
ments  made  to  Ewing.  The  court  sustained  the  ob- 
jections and  would  not  permit  the  evidence  in  relation 
to  the  payments  made  to  Ewing,  to  go  before  the  jury. 
It  does  not  appear  that  the  plaintiff  objected  to  the 
evidence  of  payments  made  him,  and  as  the  trustees 
introduced  witnesses  on  the  subject,  the  inference  is 
irresrstable,  that  they  were  heard  as  to  the  payments 
made  to  Letcher.  There  is,  therefore,  no  error  in  the 
decree  of  the  circuit  court,  dissolving  the  complain* 
ant's  injunction,  and  dismissing  their  bill  as  to  Letcher 
and  his  assignee,  Smedley. 

But  in  relation  to  the  defendant,  Ewing,  the  circuit 
Ewiof  wu  court  erred.  He  was  so  connected  with  the  contract 
toroperly  be-    and  business,  that  he  was  properly  before  the  court, 

and  there0**  an<J  bein6  there> the  courf  0USht  not  to  have  dismissed 
•boald  hate  the  bill  as  to  him,  and  given  him  costs.  Ewing,  in  his 
been  a  decree  answer,  acknowledges  that,  at  the  time  he  drew  the 
£r^Jet»him*  OT&Qr  *n  favor  °f  Letcher,  on  the  trustees,  he  and 
which  be  bad  Letcher  had  received  in  payments,  the  value  of  all  the 
enabled  work  done  by  them,  and  that  he  was  prevailed  on  by 

Letcher  to       Letcher,  to  draw  the  order,  notwithstanding  the  trus- 
the  traiteet     *ees  had  paid  all  that  was  due.     He  says  his  design 
Improper!/,     was  not  fraudulent,  but  that  his  intemperate  habits 
disqualified  him  for  business,  and  intimates  that  Letch- 
er improperly  persuaded  him  to  do  it    There  is  no 
proof  that  any  imposition  was  practised  by  Letcher* 
in  procuring  the  order.    If  then,  as  Ewing  admits, 
there  was  nothing  due  when  the  order  was  drawn  by 
him,  and  he  has  put  it  in  Letcher's  power  to  recover 
,  from  the  trustees,  when   Ewing  ought  to  have  paid, 

having  received  from  the  trustees  more  than  $600,  he 
should  be  compelled  to  indemnify  the  trustees  to  the 
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tmtett  of  Letcher's  recovery  against  them.    The  cwt  G**"^ 
should,  therefore,  have  calculated  legal  interest  on  the  Gauss*. 
amount  of  the  judgment  in  favor  of  Letcher,  against        ■■■■■«■■ 
the  trustees,  up  to  the  time  of  rendering  the  decree, 
and  then  decreed  the  gross  amount  against  Ewing,  in 
their  favor,  together  with  costs  in  the  chancery  suit. 

The  decree  of  the  circuit  court  is,  therefore,  revers- 
ed, in  relation  to  the  defendant,  Ewing,  with  costs,  and 
the  cause  remanded,  with  instructions  to  render  a 
decree  against  him,  in  conformity  to  this'  opinion, 
and  the  decree  of  the  circuit  court  in  relation  to 
Letcher  and  Smedley  is  affirmed  with  cbsts  and  dama- 
ges, on  the  damages  decreed  in  the  circuit  court 

Denny  and  Green,  for  plaintifis;  Hoggin,  for  defen- 
dants. 


Gvlly  vs.  Grttbbs. 

Error  to  the  Maditon  Circuit;  Gsoaos  Shahhoh,  Judge.       Cue  101. 

Jfem  trial.    Instructions.     Witness.    Surprise.    Statute 
of  frauds  and  perjuries. 

Judge  Robertson,  delivered  the  opinion  of  the  Court.  May  fi. 

HiooEasoN  Grubbs  sold  and  conveyed  Gully  doo'd. 
to  Elias Gully,  fifty  acres  of  land;  the  deed  for  which  Grabbe  to 
acknowledged  the  receipt  (in  the  usual  form),  of  $  1 50, 
the  consideration. 

Several  years  after  the  date  of  the  deed,  Grubbs  ooaSera* 
brought  an  action  of  assumpsit  against  Gully,  for  the  tion. 
tontideration  for  the  land. 

On  the  general  issue,  there  was  a  verdict  for  the  aein.  end 
defendant.     A  new  trial  was  granted,  on  the  affidavit  new  trial  op- 
of  Grubbs,  which  stated  that  Crews,  a  witness  sum-  •?jfi?fit0' 
moned  by  him,  and  in  attendance  when  the  jury  was  p 
sworn,  and  by  whom  he  could  prove  that  Gully  had 
not  paid  the  $150,  had  unexpectedly  disappeared,  so 
that  be  was  deprived  of  the  benefit  of  his  testimo- 
ny, fee. 

In  a  subsequent  trial,  GrubbB obtained  a  verdict  and  ShSIatS 
judgment  for  $1 12,  it  being  proved  that  $40  had  been  piJatUT. 
paid. 
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I* 

Gauaat. 

Defendant 
moTtd  for/ 
new  trial, 
and  overrat- 
ed.    Exeep* 


QaeetioM  to 
be  decided. 


When  the 
eontract  of 
tale  of  land, 
ii  in  writ  ins, 
the  ooutider* 
ation  may  be 
reserved  by 
parol.    The 
tfatate  of 
frsadt,  4oee 
not  apply. 


Gutty  moved  for  a  new  trial*  The  court  oVfetralei 
his  motion,  to  which  he  etcepted.  He  also  excepted 
to  the  opinion  of  the  court  granting  a  new  trial  to. 
Grubbs.  The  motion  for  a  new  trial,  by  Gaily,  wat 
based  on  supposed  misinstruction*  by  the  court  to  the 
jury. 

In  revising  the  case,  three  questions  are  presented 
to  this  court. 

tat  Could  Grubbs  maintain  an  action  to  recover  the 
consideration  for  the  sale  of  the  land,  without  proving 
that  the  assumpsit  was  in  writing;  and  when  too,  the 
assumpsit  proved  by  him,  was  for  a  payment  three 
years  after  the  contract.  In  other  words,  does  such 
u  case  come  within  the  statute  of  frauds  and  perjuries? 

2d.  Is  Grubbs  estopped  by  the  acknowledgement  in 
his  deed,  from  proving,  by  parol,  that  the  $150  had. 
not  been  paid,  but  remained  due,  notwithstanding  the 
deed? 

3d.  Was  it  right  to  award  to  Grubbs,  on  his  affidavit* 
a  new  trial? 

On  the  1st  question,  we  have  no  doubt  or  difficulty. 
The  statute  of  frauds  and  perjuries  does  not  apply  to. 
such  a  case  as  the  first  branch  of  this  question.  The 
contract  of  sale  was  reduced  to  writing  conformably 
to  the  statute.  It  was  not  necessary  that  the  assump- 
sit for  the  pjrice  of  the  land  should  be  in  writing.  Thtsx 
is  not  required  to  he  written,  Besides, the  statute  has 
not  been,  construed  to  apply  tociesuted  oontracts^ 
Its  expressions  are  "contract*  for  the  sale  of  laud,"  &c« 
Nor  as  to  the  other  branch,,  cqu  that  part  of  the  sta- 
tute apply  with  effect,  which  provides,  that  no  suit 
shall  be  brought  on  any  contract  which,  by  Us  terms,  is 
not  to  be  performed  within  one  year  from  its  date. 

The  statute  does  not  vacate  au$b>  a.  contact,  or  de- 
clare it  to  be  void.  The  operative  of  the  act  is  nega- 
tive, not  positive.  It  merely  declares,  that  op  suit  shall 
be  maintained  to  enforce  such  a  contract*  hi  suet* 
case,  therefore,  as  this,  a  suit  could  not  be  prosecuted 
successfully,  pn  the  express  contract.  This  is  the  only 
effect  of  the  statute.  The  party  is  deprived  of  the 
advantage  of  enforcing  his  contract    But  if  the  con* 
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which  the  law  will,  *ex  <&pw  et  bono"  infer  a  contract  Gbu  JD^ 
0Oths)other,asi)it  may  be  maintained  an  the  implied  ,,——.—. 
taniinpstt.  See  Roberts  vs.  Tenneil,  3  Monroe,  24Z, 
In  a  sait  on  the  implied  promise,  proof  of  the  express 
Contract  may  be  admissible  for  some  purposes, although 
it  could  not  be  used  as  the  basis  of  the  action.  For 
instance,  as  in  this  case,  to  show  that  the  suit  was  or 
was  not  brought  prematurely.  Because,  although  an 
action  cannot  be  prosecuted  on  the  express  parol  con- 
tract to  pay,  three  years  after  date;  ret  on  the  implied 
assumpsit,  suit  should  not  be  brought  until  after  the 
expiration  of  the  three  years;  and  therefore,  for  this 
purpose,  and  others  for  instance,  to  show  the  amount 
to  be  less  than  that  claimed  and  attempted  to  be  reco- 
vered, it  would  be  allowable  to  prove  the  express 
contract. 

The  action  in  this  case,  was  well  conceived,  and  was 
pot  interdicted  ^y  the  statute  of  frauds. 

On  the  2d  proposition,  the  authorities  are  not  so  sa-  An  aoknew- 
tisfactory;  a,nd  therefore,  we  have  not  been  so  clear  as  *e?2!?i,lJ|? 
pn  the  first.     The  authorities  on  this  subject  in  Eng-  receipt  of  the 
land,  as  well  as  in  the  states  of  this  Union,  are  various  consideration 
and  contradictory,     But  we  believe  that  the  consistent  jfonlj  prim* 
doctrine  and  that  which  accords  best  with  analogy,  and  Vt^M*-0* 
with  the  practice  and  understanding  of  mankind,  is  ment,  and 
that  an  acknowledgement  in  a  deed,  of  the  receipt  of  ™a?  **  cx- 
the  consideration,  is  only  prima  facie  evidence  of  pay-  contradicted, 
ment.     The  acknowledgement  is  inserted,  more  for  the  So  far,  as  a 

Surpose  of  showing  the  actual  amount  of  consideration  deed  creates 
lan  its  payment;  and  it  is  generally  inserted  in  deeds  J^ntfiishesa 
of  conveyance,  whether  the  consideration  has  been  title,  th©  par- 
paid,  or  only  agreed  t»  be  paid.  If  the  consideration  ties  are  estop- 
has  not  been  paid,  such  an  acknowledgement  in  a  deed  pedf  bT  *' : but 
wosrid  be  intended  to  mean,  that  the  specified  amount  merely*!*- 
had  been  assumed  by  note  or  otherwise.  seres  a  fact, 

An  ordinary  receipt  U  not  conclusive  evidence  of  a  fact,  inde- 
the  facts  attested  by  it.    A  separate  receipt  for  the  pendent  of 
price  of  land,  would,  it  seems  to  us,  be  much  stronger  u^^VaHo 
evidence  that  the  money  had  been  paid,  than  the  cue-  the  title,  it  is 
tomary  acknowledgement  in  the  deed  of  conveyance.  not  oonclo- 
At  all  events  it  should  be  as  cogent.     But  it  may  be  jj^pf  wc* 
contradicted:  why  may  not  the  other?  An  attention  to 
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Ovllt  •  (bt  principles  o»  which  parol  testimony  to  admissible 
GftVBBt.  *°  exP  kin  or  av°W  the  effect,  or  the  apparent  import 
,  ,  of  a  writing,  may  reconcile  many,  if  not  all,  of  the 
authorities  which  seem  to  be  in  conflict.  One  of  these 
principles  is,  that,  as  in  certain  classes  of  cases,  th* 
statute  of  frauds  and  perjuries  requites  writing  to  vest 
rights;  it  would  be  subversive  of  the  policy  of  the 
statute,  to  allow  parol  testimony  to  change  the  legal 
import  of  the  written  evidence  of  a  right  adopted ;  to 
certify  it,  therefore,  in  all  such  cases,  no  inferior  grade 
of  testimony  shall  be  admitted  to  supply  or  control  die 
intrinsic  meaning  of  the  writing. 

Another  principle,  and  one  more  universal  than  the 
former,  in  its  application,  is  that,  wherever  a  right  is 
vested,  or  created,  or  extinguished,  by  contract  or 
otherwise,  and  writing  is  employed  for  that  purpose, 
parol  testimony  is  inadmissible,  to  alter  or  contradict 
the  legal  and  common  sense  construction  of  the  instru- 
ment. But  that  any  writing,  which  neither  by  con- 
tract,  the  operation  of  law,  nor  otherwise,  vests  or 
passes,  or  extinguishes  any  right,  but  is  only  used  as 
evidence  of  a  /ac/,  and  not  as  evidence  of  a  contract 
or  right,  may  be  susceptible  of  explanation  by  extrin- 
sic circumstances  or  facts.  Thus  a  will,  a  deed,  or  a 
covenant  in  writing,  so  far  as  they  transfer  or  are  in- 
tended to  be  evidences  of  rights,  cannot  be  contra- 
dicted or  opposed  in  their  legal  construction,  by  facts, 
"aliundi"  But  receipts  and  other  writings,  which 
only  acknowledge  the  existence  of  a  simple  fact,  such 
as  the  payment  of  money  for  example,  may  be  suscep- 
tible of  explanation  and  liable  to  contradiction  by  wit- 
nesses, 

A  party  is  estopped  by  his  deed.  He  is  not  to  be 
permitted  to  contradict  it;  so  far  as  the  deed  is  intend* 
ed  to  pass  a  right  or  to  be  the  exclusive  evidence  of  a 
contract,  it  concludes  the  parties  to  it.  But  the  prin- 
ciple goes  no  farther.  A  deed  is  not  conclusive  evi- 
dence of  every  thing  which  it  may  contain.  For  in- 
stance, it  is  not  the  only  evidence  of  the  date  of  its 
execution;  nor  is  its  omission  of  a  consideration,  con* 
elusive  evidence  that  none  passed;  nor  is  its  acknowl- 
edgment of  a  particular  consideration,  an  objection  to 
other  proof  of  other  and  consistent  considerations. 
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And  by  Atmtegy  the  acknowledgement  in  a  deed,  that  Gvllt 
the  consideration  had  been  received,  is  not  conclusive  oavni. 
of  the  fact  This  is  but  a  fact*  And  testing  it  by  the  ■ 
rationality  of  the  rule  which  we  have  laid  down,  it  may 
be  explained  or  contradicted.  It  does  not  necessarily 
and  undeniably  prove  the  fact*  It  creates  no  right. 
It  extinguishes  none*  A  release  cannot  be  contradict* 
ed  or  explained  by  parol,  because  it  extinguishes  a 
pre-existing  right  But  no  receipt  can  have  the  effect 
of  destroying,  per  if,  any  subsisting  right  It  is  only 
evidence  of  a  fact  The  payment  of  the  money  dis- 
charges or  extinguishes  the  debtv  a  receipt  for  the 
payment  does  not  pay  the  debt,  it  is  only  evidence  that 
it  has  been  paid*  Not  so  of  a  written  release*  It  is 
not  only  evidence  of  the  extinguishment,  J>ut  is  the 
extinguisher  itself* 

The  acknowledgement  of  the  payment  of  the  con- 
sideration in  a  deed,  is  a  fact  not  essential  to  the  con- 
veyance. It  is  immaterial  whether  the  price  of  the 
land  was  paid  or  not;  and  the  admission  of  its  pay- 
ment, in  the  deed,  is  generally  merely  formal*  But  if 
it  be  inserted  for  the  purpose  of  attesting  the  fact  of 
payment,  (as  it  seldom,  if  ever,  is  in  this  country,)  it  is 
not  better  evidence  than  a  sealed  receipt  on  a  separate 
paper  would  be ;  and,  as  we  have  already  said,  it  seems 
to  us  that  it  would  not  be  as  good,  for  obvious  reasons* 
The  practice  of  inserting  such  acknowledgements  in 
deeds,  is  very  common,  whether  the  consideration  bad 
been  paid  or  not  "For  and  in  consideration  of  $±—~- 
in  hand  paid,"  &c.  is  a  common  place  phrase,  which 
may  be  found  in  deeds  generally.  And  it  is.  seldom 
intended  as  evidence  of  payment,  or  for  any  other 
practical  purpose,  except  to  show  the  amount  of  con* 
(.deration*  To  establish  the 'conclusiveness  of  such 
loose  expressions,  therefore,  might  produce  extensive 
injustice.  If  a  note  had  been  given  for  the  considera- 
tion, and  afterwards,  without  payment,  a  deed  be  exe- 
cuted for  the  land,  with  the  common  place  phraseology 
in  relation  to  the  price,  would  this  be  conclusive  evi- 
dence that  the  notes  had  been  paid  off  and  discharged! 
Surely  not* 

We  concur,  therefore,  with  those  who  have  decided 
feat  the  acknowledgement,  on  the  deed,  of  the  pay- 
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Bbowk  meut  of  the  consideration,  is  only  prima  facie  *vi4ewt 

HuMPaurtf  °^  *^e  **c**  ^^is  wa8  ***«  opittioa  of  the  circuit  court* 
to*  As  to  the  new  trial,  we  have  no  doubt  that  theft* 

The  affidAfit  va8  ample  cause  to  justify  it.  If  any  surprise  wilt 
of  Grubbi,  justify  a  new  trial  for  a  plaintiff,  that  made  out  by  thS 
irS|fie-  aMW  aflMavit in  ^h  case> is  ^questionably  sufficient*     The 

opinions  of  the  circuit  court  are  all  sustained  by  this 

opinion. 

There  is,  therefore*  no  error  in  the  record ;  where-, 
fore  the  judgment  is  affirmed. 

Caperton  and  Goodloe,  for  plaintiff)  Ttofner,  for  de* 
fendant 


Cranciay* 
Cm  102. 


May  5. 

Compl'U. 
Wll. 


Bretm  Vs.  Humphreys,  &U. 

Error  to  the  Jessamine  Circuit;  W.  L.  Kellt,  Judge. 

Vendor.  Fendee.  Equitable  lien  for  pxtrchrse.  money* 
Publication*  Nonresident*,  rffpeafonce.  Purchater 
without  notice* 

Juif  RoBMtTsoiMeli?erW  the  4prtli0&  of  the  Court 

This  is  a  suit  in  chancery  by  Brown  Vg* 
Humphreys§  Price  and  Crocket.  Brown  states  in  hit 
bill,  that  on  the  9th  of  December,  1619,  he  sold  to 
Crocket  a  house  and  lot  in  Nicholasville,  to  which  he 
held  the  equitable  title,  and  (of  which  he  took  Crocket's 
notes  without  any  security;  that  on  the  5th  of  April, 
1821,  he  gave  to  Crocket  an  order  for  the  title*  on  the 
holder  of  it*  intending  not  to  waive  his  equitable  Ilea 
for  the  purchase  money*  which  still  remained  unpaid) 
that  on  the  17th  of  April,  18914  Crocket  assigned  tin* 
order  to  Humphreys*  tf  ho,  shortly  afterwards  obtane <£ 
a  deed;  that  Humphreys  held  the  property  in  pledge 
for  a  debt  claimed  by  him  from  Crocket,  and. that  the 
debt  had  been  discharged  sometime  after  the  obtain* 
ment  of  the  legal  title;  that  in  1*826,  Crocket  mort* 
gaged  the  property  to  Price;  and  that  Brown  had  oIh 
tained  a  judgment  against  Crocket  for  $1000,  the  bal- 
ance due  on  the  purchase,  and  issded  an  execution  on 
it,  which  was  returned  "do  property."  On  these  alle- 
gations the  bill  prays  a  decree  to  subject  the  property 
to  the  payment  of  Brown's  debt. 
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.    Humphreys,  in  his  answer,  denies  that  he  held  the  Bbowii 
legal  title  as  a  security  for  money,  but  says  that  Crocket  humphr±w 
owed  him  about  $  1 600,  and  agreed  to  let  him  have  the     &e.  ' 

order  for  the  title  to  the  house  and  lot,  in  coYiSidera r— ; — 

tion  of  that  debt,  without  any  agreement  as  to  price;  Tfhe  »n»w« 
that  shortly  after  the  order  was  drawn,  Crocket  stated  phwji!*1" 
that  the  house  was  worth  more  than  $1600,  and  that  if 
he  (Humphreys)  should  keep  it,  he  must  pay  him  th* 
difference  between  that  sum  and  the  real  value;  that 
he  then  agreed  that  Crocket  might  have  the  property 
again  if  he  would  pay  the  debt;  that  Crocket  drew  ah 
order,  in  his  favor,  on  John  T.  Mason,  for  the  amount 
x>f  the  debt  in  iron,  which  he  agreed  to  accept  in  dis- 
charge of  the  debt,  if  he  should  collect  the  amount  of 
the  order.  But  that  he  had  never  received  mare  than 
two  stoves  on  account  of  the  order,  and  held  Mason's 
certificate  acknowledging  that  h6  had  paid  no  more. 

The  bill  is  taken  for  confessed  against  Crocket,  as  a  Bill  taken  for 
non-resident,  on  a  certificate  of  publication.     And  the  confessed 
circuit  court  decreed  a  sale  of  the  house  and  lot,  to  J*aft"t 
satisfy  Brown's  debt;  from  which  Humphreys  has  pro-  nXreaMent? 
secuted  a  writ  of  error. 

It  does  not  appear  whether  Humphreys  had  notice  Hofcpiirejs 
of  Brown's  equitable  lien.     On  that  ground,  therefore,  WMoTnb- 
there  could  be  no  decree  against  Humphreys.     There  uce. 
is  no  proof,  however,  that  Crocket  owed  Humphreys, 
or  if  he  did*  how  much;  and  the  deed  and  order  for 
the  deed,  could  not  be  evidence  against  Brown.     It  is 
not  stated  that  any  price  was  agreed  upon  for  the 
house   and   lot,   between   Crocket  and    Humphreys; 
The  latter  admits  that  he  took  the  order  on  Mason. 
He  does  not  state,  that  Mason  did  not  owe  the  amounf 
to  Crocket;  nor  that  he  refused  to  accept  the  order; 
hdr  that  he  was  unable  to  discharge  it ;  nor  that  Crock- 
et ever  had  any  notice,  during  the  lapse  of  several 
years,  of  the  non-payment  by  Mason;  nor  is  the  value 
of  the  stoves  mentioned,  or  accounted  for. 

It  would  seem,  therefore*  that  under  all  these  cir-  HnmnHreys 
camstances,  Humphreys  and  not  Crocket  or  his  credi-  ■horiWlookt©. 
tors, should  loose  the  amoiint  of  the  order,  if  it  still  be  ^nd°ifhi- 
unsatisfied.    Mason  may  have  been  solvent  when  the  *5y  faVeinrt 
order  was  drawn ;  he  may  now  be  insolvent.     Crockfct  brocket  hav. 
could  not  proceed  against  him  whilst  Humphreys  held  in*  w<*i?ed 

Vol.  I.  £2 
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CocHftAH.  the  order.    He  bad  reason  to  suppose  that  the  order 

T     Tt*  had  been  paid ;  and  it  is  very  evident  that  he  did  think 

ATOJg'  so;  therefore,  either  the  house  and  lot  or  the  amount 

the  order,  of  the  order,  (on  this  state  of  facts)  should  be  liable  in 

held  it  up  equity,  to  Crocket's  debts, 
for  tev  or  a  I 

year*,  with-  Price  admits  the  allegations  of  the  bill,  and  insist* 

out  any  OQ  foreclosing  his  mortgage,  unless  Brown  shall  be  en- 

nlu  refawU  tit,ed  to  Precedence.     Whether  Brown  or  Price  should 

or  inability  be  postponed,  might  depend,  in  some  degree,  on  whe» 

to  pay,  no-  ther  Price  had  any  notice  of  Brown's  equity.     But 

^that's?"  ^"ce  <*oes  not  seem  to  re8*st  *e  Prayer  °f  Brown  for 
order  was  not  relief. 

ThVaotwer  There  would  be  no  objection,  therefore,  to  the  de- 
of  Prioe.  cree,  except  to  its  form,  if  Crocket  had  been  regularly 
The  public*-  before  the  court.  But  the  publication  against  Crocket 
tion  agaimt  wag  noj;  qUite  two  months  before  the  appearance  day, 

Slnoiwl  The  order  was  P«b,ished  first»  °« the  26th  day  of  May, 
An  appear*  1826, and  the  first  day  of  the  next  term  was  the  2lst 
ancein  the     of  July,  1820. 

peaU,  waif  ei     If  it  be  proper  to  sell  the  house  and  lot,  Humphrey* 
the  necetfity  should  be  required  by  the  decree,  to  release, 
of  adverti-  .  .  ,.       .  , 

ring,  when  For  want  of  sufficient  publication,  the  decree  i«*  re* 
oauie  reman-  versed  and  the  cause  remanded  for  new  proceedings 
against  Crocket,  and  as  he  has  appeared  in  this  court, 
a  further  order  of  publication  against  him  will  be  un- 
necessary, and  for  such  final  decree  as  shall  be  just  and 
equitable  on  the  final  hearing  between  all  the  parties. 

Hoggin,  for  the  plaintiffs;  Hemelt,  for  defendant. 


ded. 


Ammr.iT.  Cochran  vs.  Tatum. 

Caie  103.  Error  to  the  Madison  Cirouit;  George  Shankon,  Judge. 

indebitatus  assumpsit.     Work  and  labor.     Consideration* 
May  5.  Judge  Uhdirwood  de)i?ered  the  opinion  of  the  Court. 

The  verdict  in  this  case  was  clearly 
fr*!***!**  against  evidence.  The  plaintiff  below  abandoned  his 
Wtokfarti  la!  FPecia'  co*nt  an(*  relied  on  his  general  couut  of  indibi- 
boor,  ftroved  talus  assumpsit,  for  work  and  labor.  There  was  no  in* 
that  part  of  consistency  in  the  testimony.  And  it  was  clearly  prov- 
the  eoasider.  ed  that  ^  pjain(iff  wa8  to  bc  paid  for  bifi  fcbor,  not 
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io  money,  hot  in  a  part  of  the  crop  raised.    Under  c^mtA1^ 
such  proof  he  could  not  recover  upon  the  general         '„, 
count,  as  settled  in  the  former  opinion  of  this  court,  in  Boyd* 

this  case.    The  judgment  of  the  circuit  court  is,  there- -- 

fere,  reversed  and  set  aside,  and  a  new  trial  awarded  ^  *£Jfi£  ° 
for  proceedings,  de  novo.  The  plaintiff  must  recover  properl/,  » 
his  costs.  pl'tff.oaunot 

recover. 
Turnerf  for  plaintiff;  Caperton  and  Goodtoe,  for  de- 
fendant. 


Cauchmans  vs.  Boyd.  cotxnakt. 

Error  to  (be  Nicholas  circuit;  H.  O.  Brown,  Judge.  Cat*  104. 

Covenant.       Construction.      Rule  at  law.      Chancery. 

Specific  execution. 
Judge  Ukdulwood,  delivered  the  opinion  of  the  Court.  May  5. 

Boyd  executed  his  covenant  to  Andrew  Statement  of 
and  William  Couchman,  for  the  conveyance  of  a  bouse  tD*  pl'tffs. 
and  lot,  "the  title  to  be  made  when  the  purchase  money  oaie* 
is  all  paid."    The  Couch  mans  were  to  pay  $1000, 
Christmas,  1823,  and  $651  in  March,   1825.     All  the 
purchase  money  having  been  paid  and  Boyd  failing  to 
convey,  an  action  of  covenant  was  instituted  against 
him,  to  recover  damages  for  his  failure.     On  trial,  the 
plaintiffs  proved  that  they  had  paid  the  whole  of  the 
purchase  money,  but  instead  of  paying  it  punctually, 
on  the  days  fixed  in  the  covenant,  they  had  paid  it  to 
the  sheriff  afterwards,  being  coerced  by  law. 

The  court  instructed  the  jury  to  find  as  in  case  of  a  i^^^  n 
nonsuit  We  think,  from  an  examination  of  the  evi-  to  the  jury, 
dence,  the  instruction  ought  not  to  have  been  given. 

We  have  no  doubt  that  the  proper  construction  of  When  cove- 
Boyd's  covenant,  imposes  a  duty  on  him  to  convey  the  DM|t  to  con- 
lot  whenever  the  purchase  money  shall  be  all  paid,  2ythS^mw?" 
whether  before,  at,  or  after  the  times  fixed  for  pay-  mentor  the 
ment  in  the  covenant,  and  having  failed  to  convey,  he  pwchaie  no* 
is  liable.     But  it  is  contended  that  the  plaintiff  should  ^/oV^Te 
have  given  Boyd  personal  notice  of  the  payment  of  ibenff,  gives 
the  money  to  the  sheriff,  before  instituting  their  suit,  »  right  to  the 
and  as  this  was  not  done,  the  instruction  was  proper.  JjJJ™ J"*6' 
They  were  not  required  by  law,  to  give  saeh  notice.  0f  notion  m 
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CAFJULTWf 

*c. 

Vf. 

Calli«ohv 

Sic. 

without  per- 
•onaj  notice 
to  covenan- 
tor. 

Tbe  tender  of 
a  deed,  alter 
•nit,  cannot 
affect  the  ac- 
tion at  law. 


The  tfherMF  was,  by  law,  constituted  Boyd's  agent,  4* 
collect  and  receive  tbe  money,  and  he,  in  accordance 
with  the  principle!  settled  in  the  case  of  Keys  vs.  Pow* 
ell  &  Co.  2  Marshall,  263,  was  bound  to  take  notice  of 
tbe  payment  of  the  money  to  the  sheriff. 

The  execution  and  tender  of  a  deed,  after  the  insti- 
tution of  the  suit  by  Boyd,  to  the  Couchmans,  cannot 
defeat  their  action  at  law.  If  Boyd  can  bring  himself 
under  the  operation  of  the  principles  recognized  for 
the  specific  enforcement  of  contracts,  he  may  hart 
remedy  in  chancery,  but  common  law  tribunals  cannot 
help  him. 

The  judgment  of  the  circuit  $ourt  if  reversed,  an4 
the  verdict  of  t,he  jury  set  aside  for  new  proceedings 
to  be  had,  not  inconsistent  with  this  opinion.  The 
plaintifis  must  recover  their  costs. 

Mills  and  Depew,  for  plaintiffs;  Crittenden  and  Trip- 
IfiU,  for  defendants. 


Caperton,  Administrator  of  Karr  vs.  Cal- 
lison,  Sfc. 

Error  to  tbe  Madiaon  Circuit;  Thomas  M.  Hickkt,  Judge. 

Power*  of  attorney*     Pleadivg*.     Practice.   Distribution^ 
Competent  mitnes$. 

lodge  Uhmritood,  delivered  tbe  opinion  of  the  Conrt. 

Caperton,  as    administrator  of  Karr,, 
Nature  of  the  brought  suit  against  CaUisoi»an4  Robert  Donaldson, 
oaae,  plead-  *  in  the  Madison  circuit  court,  to  recover  the  amount  of 
,nf*   *         a  note  executed  by  them  to  his  intestate*    Three  pleat 
were  plead,  issues  were  formed  on  two  of  them,  but 
as  to  the  third  plea,  although  regularly  filed  and  un- 
questionably good,  no  notice  seems  to  have  been  taken 
of  it  by  the  plaintiff.     Verdict  and  judgment  for  the 
defendants. 

A  bill  of  exceptions  filed  by  plaintiff,  presents  vari- 

Powertofat-  eus  questions  for  consideration*     And  first,  is  tbe  exe- 

er^deseri  °T*  cut'on  °^  a  P°werof  attorney,  not  relating  to  the  coa- 

tion,embrac-  veyance  of  lands,  acknowledged  before  the  clerk  of 

the  county  court  of  a  county,  and  recorded  in  tbe 


Debt. 


Caie  106. 


May  5. 
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•fork's  office,  of  the  county  where  the  business  is  to  he  CMvxm* 
transacted,  upon  the  certificate  of  the  clerk,  before       %t# 
whom  it  wai  acknowledged,  within  eight  months  from  Callimv, 
the  day  of  its  dates  sufficiently  proved,  by  the  certift-     **• 
cates  of  the  clerks,  so  as  to  admit  it  as  evidence  of  ^b  the  act 
the  agent's  authority?  If  the  power  had  vested  an  au-  0M8i8,*l)ig. 
thor^  to  convey  lands,  we  have  no  doubt  that  its  exe-  1049* 
cutien  would  be  sufficiently  proved  by  being  authenti- 
cated as  above.     And  although  the  power  in  this  in* 
stance,  does  not  relate  to  land,  we  are  of  opinion,  un- 
der the  act  of  1818,  2   Dig.  1049;  its  authentication 
will  justify  its  being  given  in  evidence  as  a  recorded 
instrument.     The  terms  of  that  act  are  so  comprehen- 
sive as  to  embrace  powers  of  attorney   of  every  des- 
cription, and  we  do  not  perceive  any  considerations  of 
policy  which  would  have  influenced  the  Legislature  to  '*• 

confine  the  operation  of  that  act,  to  powers  of  attor- 
ney relating  to  lands*  As  the  Legislature  has  not,  by 
the  language  used,  indicated  any  such  intention,  we 
should  do  violence  to  the  letter  of  the  law,  and  as  we 
think,  without  reason,  by  confining  it  to  powers  of  a 
particular  description.  We,  therefore,  extend  its  pro* 
visions  to  ail  powers  of  attorney,  and  tarhen  recorded 
in  due  time,  shall  allow  their  execution  to  be  proved 
by  the  clerk's  certificate,  in  the  same  manner  that  a 
deed  of  conveyance  for  lands  may  be  proved.  There 
was  no  error,  therefore,  iu  admitting  the  power  of  at* 
torney  as  evidence. 

The  court  decided  correctly  in  rejecting  the  testi-  J^"^180-*' 
mony  of  James  Karr.     He,  in  right  of  his  wife,  was  competent 
entitled   to  a  distributive  share  of  the  estate  of  the  witnettonb*. 
plaintiflPs  intestate.     He  should  not,  therefore,    be  ^x^o?^ 

Eermitted  to  augment  that  estate,  by  his  evidence  in  J^  estate, 
ehalf  of  the  administrator,  ft  is  true  that  the  bill 
of  exceptions  shows  that  the  administrator  claimed  the 
debt,  in  this  case,  as  his  own,  and  that  he  designed 
proving  by  James  Karr,  that  such  was  the  fact.  But 
this,  we  apprehend,  cannot  render  him  competent. 
The  administrator  sued  in  his  fiduciary  character,  and  . 
the  court,  before  admitting  the  testimony  of  Karr,  as 
competent,  would  have  to  determine  that  he  could 
not  assert  his  claim  for  his  distributive  share  there- 
after, against  the  administrator.  Such  a  matter  ought 
*  not  to  have  been  collaterally  decided  by  the  court,  and 


Digitized 


by  Google 


3»  J.  J.  MARSHALL'S  REPORTS. 

Pom's  ■&'«.  }f  ^  fccMed,  coald  not  preclude  Karr  from  asserting 

%,.        his  clain,  even  if  he  were  defeated  in  it  when  he  might 

Bra*  uH.   assert  it-  The  administrator  attempted  to  legitimate 

— — — —  Karr's  evidence  by  executing  to  him  a  release  against 

all  claim  for  costs.    This  release  could  not  do  it.     If 

any  release  coald  have  had  the  effect  of  making  Karr 

competent,  it  would  have  been  a  release  executed  by 

him  to  the  administrator,  renouncing  all  claim  to  a 

distributive  share. 

It  is  not  necessary  to  decide  what  effect  has  been 
produced  by  the  failure  of  the  plaintiff  to  notice  one 
of  the  pleas  of  the  defendant,  because  the  finding  for 
the  defendant,  on  the  other  issue  is  good. 

We  know  of  no  law  which  authorizes  a  judgment 
Error  to  gito  for  costs  against  an  administrator  plaintiff,  to  be  levied 
judgment  *-    of  the  assets  of  the  intestate,  when  he  sues  en  autre 
gotnitez'nor  ^f0t^  or  for  a  cause  of  action  accrued  in  the  lifetime 
foe?nf  «*  *   of  his  intestate.    At  common  law,  costs  were  not  nh 
mtire  init     lowed  in  any  case.    We  roust  look  to.  statutory  enact- 
ments for  the  law  on  this  subject,  and  wc  have  beeti 
unable  to  find  any  statute  of  England,  Virginia  or 
Kentucky,  which  authorises  such  a  judgment     As  a 
judgment  for  costs  has  been  rendered  against  the  plain- 
tiff, to  be  levied  of  the  assets,  it  is  error. 

f  Wherefore,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  directions  to  that 
court  to  render  judgment  on  the  verdict,  in  favor  of  the 
defendants,  in  relation  to  their  debt,  but  without  costs 
in  their  favor* 

The  plaintiff  in  error  must  recover  his  costs  in  this 
court. 

Caperton,  for  plaintiff;  Turner  and  Breek,  for  deft* 


concur.    PugKs  heirs  and  executors  vs.  Belts  heirs. 

Otis  106.  Error  to  the  Boarbon  Circuit;  James  Clarke,  Judge. 

Specific  performance.     Statute  of  frauds  and  perjuries. 

Lapse  of  tune.   Resulting  trust*    Infancy*    Limitation* 

Revivor. 
tfB7  ••  jadgtt  RoBBmTton  delivered  the  opinion  of  the  Court 

Bin  of  Bell's  On  the  2d  of  May,  1 81 7,  the  defendants, 

Mrt.  as  the  heir  of*Kobert  Bell,  deceased,  filed  their  bill  in 
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ohaAcery,  against  Joseph  Pugh,  alleging  id  substaftce,  PvatfiMB'* 
that  some  time  before  1789,  (but  at  what  particular  ¥Ca 
time  does  not  appear,)  Rankin,  Pugh  and  Bell,  (their  Bbia's  '■'*, 
ancestor,)  purchased  from  Holsey  330  acres  of  land,  — — — — 
in  the  now  county  of  Bourbon,  which  Holsey  had 
bought  from  Hoy,  and  Hoy  from  Miller,  the  patentee* 
and  of  which  a  division  was  made  among  them  by  de- 
marcation of  boundaries,  assigning  to  Rankin  130 
acres,  and  to  Pugh  and  Bell  100  acres  each,  for  which 
each  of  them  paid  to  Holsey  the  consideration,  and  on 
which  each  settled  in  1789.  That  Rankin  sold  hie 
interest  in  the  said  joint  purchase  to  Shawan,  who 
settled  on  the  130  acres,  and  who,  or  those  claiming 
under  him,  enjoyed  the  possession  ever  since.  That 
Bell  made  valuable  improvements  on  his  100  acres,  and 
died  in  1791,  in  the  undisturbed  possession,  leaving  a 
widow  and  four  infant  children;  (the  defendants  in 
error,)  that  before  the  death  of  Bell,  to- wit,  in  1789, 
finding  that  Holsey  could  make  no  title,  Rankin,  Pugh 
and  Bell  went  to  Hoy, in  company  with  Holsey,  and  at 
his  instance,  to  endeavor  to  obtain  the  title*  That  Hoy 
executed  a  bond  for  the  conveyance  to  them,  of  the 
land,  which  was  deposited  with  Pugh.  That  the  divi- 
sion was  then  made,  and  the  purchasers  settled  on  the 
tracts  respectively  assigned  to  them.  That  the  widow 
and  children  of  Bell  continued  to  reside  on  the  100 
acres  allotted  to  him,  until  1 802,  when  (she  having  in  the 
mean  time  intermarried  with  Smith,)  they  all  removed 
to  the  state  of  Tennessee,  where  the  appellees  resided 
during  their  minority.  That  Pugh  had  obtained  a 
deed  to  himself,  from  Miller,  the  patentee;  for  his  own 
and  for  Bell's  100  acres,  had  taken  possession  of,  and 
occupied  and  wasted  the  land,  and  refused  to  convey 
to  the  appellees  their  father's  tOO  acres,  or  to  account 
to  them  for  its  Use  and  value.  A  conveyance  of  the 
legal  title  to  the  100  acres,  and  rents  and  profits,  are 
asked  for  by  the  bill. 

Pugh,  in  his  answer,  admits  the  joint  purchase,  in  fhgh'i  •»- 
substance;  admits  that  he  had  obtained  from  Miller  ****' 
the  legal  title  to  two  hundred  acres,  but  insists  on  the 
statute  of  frauds  and  perjuries,  alleging  that  the  con- 
tract with  Holsey  was  only  verbal,  and  he  says  that 
after  Bell's  death  and  his  widow's  intermarriage,,  he 
ascertained  that  the  legal  title  was  in  Miller,  who 
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Pra'itt%  claimed  »  small  balance  of  about  ft  66,  an  doe  to  hi* 
v*         ^rom  ^°y» aiM* wou^ I,ot  make  a  title  until  the  payment 

BaiA'iB'i.  of  that  *oro«  That  Shawan  agreed  to  pay  $65,  and 
■  be  (Pugh)  and  Smith  agreed  to  pay  $ 50  each;  where- 
upon Miller  executed  to  Sbawah  a  deed  for  his  130 
acres;  but  .as  Smith  could  not  get  a  deed  without  giv- 
ing security  for  the  $50,  which  he  was  to  pay,  he 
(Pugh;  became  his  security,  and  took  the  deed  in  his 
own  name,  as  an  indemnity.  He  insists  that  the  de- 
fendants in  error  had  no  right  to  any  portion  of  the 
land;  that  it  had  belonged  to  Smith,  in  equity,  and 
that  he  held  Smith's  bond  for  it,  dated  after  the  date 
of  the  said  deed ;  and  that  the  defendants  having  com- 
plained, that  they  were  likely  to  be  injured,  be  had 
paid  them  $40  each,  in  consideration  of  which,  they 
had  executed  writings,  binding  them  to  release  all 
claim  to  the  land. 

The  allegations  6f  the  bill*  so  far  as  they  are  mate* 

Proof  in  the    rial,  are  abundantly  proved ;  in  addition  to  which,  it  is 

oaM'  proved  that,  at  the  date  of  the  contract  with  the  defen- 

dants in  error,  they  were  infants;  that  Smith  had  paid 
Miller  the  $50,  but  that  Miller  would  not  receive  it 
until  Smith  acknowledged  that  he  made  the  payment 
for  the  benefit  of  the  infant  children,  and  would  hold 
the  land  in  their  right,  and  for  them,  Miller  observing; 
that  "ike  wvdovfn  and  orphan's  cur$e  shouU  never  light  ori 
fc»  head." 

Pugh  having  died  after  filing  his  answer,  the  suit,  by 
Revivor  of  regular  revivor,  was  prosecuted  against  his  heirs,  one 
the  suit  vs.  of  whom  (Mrs.  Chiles,)  having  died,  an  order  was  roadef 
Chile'*'  "heir    '0r  reviv'n8  aga*nfit  b^f  heirs. 

The  court  made  an  interlocutory  decree  for  a  con- 
Interlocutory  veyance  to  the  defendants  in  error,  of  the  land  assign* 
eodfinal  de~  cj  f0  an(|  occupied  by  their  father,  and  for  the  assess* 
ment  of  rents  and  improvements.  The  commissioners 
assessed  the  rents  from  the  lime  that  Pugh  tobk  posset* 
sion  of  the  land,  and  allowed  him,  for  his  improvements, 
their  value  when  made;  and  there  being  a  balance  in 
favor  of  the  defendants,  for  excess  of  rent,  over  the 
estimate  for  improvements,  a  final  decree  ratified  the 
report,  and  gave  Pugh's  heirs  credit  for  the  amount 
received  by  the  defendants  from  Pugh. 
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The  plaintiffs  in  error  assign  several  errors  to  this  Prcii'i  h*>i. 
decree,  the  chief  of  which  are,  that  there  is  a  defect  of        c^ 
parties.     That  the  lapse  of  time  and  the  statute  of  Bill's  be'i. 
frauds  and  perjuries,  oppose  an  insurmountable  barrier 


to  a  decree  for  the  appellees,  and  that  it  was  not  pro-  „^taJJ *"* 
per  to  allow  rents  and  profits.     There  are  other  objec*  ror». 
tions  urged,  but  they  are  so  minute  and  unsubstantial, 
that  it  would  be  a  waste  of  time  to  notice  them. 

We  know  of  no  principle  of  equity,  nor  of  any  au-  Tbecircma- 
thority,  which  could  apply  any  limitation  to  this  case.  JJSJJJJJ fmi 
Whatever  right  Be  IPs  heirs  may  have  to  relief,  it  is  ate  a  retolt- 
purely  equitable,  and  results  from  an  implied  trust,  ing  trait.  No 
The  purchase  of  the  land  by  Robert  Bell;  the  payment  J^^J*^ 
of  the  price  to  his  vendor;  the  execution  of  the  bond  ccttuique 
to  his  use  and  for  his  benefit,  and  its  deposit  with  Pugh,  trust,  and  the 
created,  by  implication  of  law,  a  trust  between  him  **■■*••» 
and  Pugh ;  and  as  soon  as  Pugh  obtained  the  deed  from 
the  patentee  to   himself,  a  trust  resulted  in  favor  of 
Bell's  heirs.  1  Atk.  59-386  j  2  lb.  75;  lPr.Wms.780* 
2  Mad.  Ch'y  96-7. 

Such  a  trust  will  not  result  from  a  bare  parol  agree- 
ment) but  there  must  be  some  palpable  act  done  by  the 
cestui  que  trust,  on  which  to  raise  the  implication* 
Such  an  act  is  the  payment  of  money  by  himself,  or  by 
another  to  his  use;  and  the  first  may  be  established  by 
parol  testimony.    It  must,  however,  be  clearly  proved* 

2  Atk.  256;  lb.  71 5  1  Pr.  Wms.  607;  10  Vesey.  362-6; 

3  Marshal],  24;  ib.  477. 

In  this  case,  not  only  are  all  the  iacts,  necessary  to  No  limitation 
create  a  trust  satisfactorily  proved,  but  they  are  admit-  "ill  boap« 
ted  by  Pugh,  in  his  answer.     It  is  true  that  he  insists,  {y* seeking 
that  Smith  paid  a  balance  of  $50,  exacted  by  Miller,  relief  againit 
the  patentee,  and   that  thereby  the  right  vested  in  fljJ?d!^llltil 
Smith,  for  whom  he  held  the  deed,  and  from  whom  he  Jraur^ ;  *fu]# 
afterwards   purchased.     But  all   this  surely  cannot  \j  difcovmi 
change  the  case.     Smith  acquired  no  sort  of  right  for 
himself;  it  was  impossible  that  he  could  have  done  so* 
If  he  had  attempted  to  do  it,  he  would  have  been  guilty 
of  a  most  foul  fraud,  and  his  coadjutor,  Pugh,  would 
have  been  equally  guilty,  of  a  wicked  attempt  to  des- 
poil orphanage  of  its  pittance.     But  Smith  was  not 
obnoxious  to  the  imputation  of  fraud,  in  the  first  in* 
stance.     It  is  abundantly  proved  that  he  made  the 
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payment  of  the  $50,  for  the  infants,  and  that  Milter 
would  not  receive  it,  until  this  was  acknowledged. 
The  attempt  afterwards,  to  sell  to  Pugh,  is  discredita- 
ble to  Smith.  Pugh  knew  that  Smith  had  nothing  to 
sell*  His  pretext  for  holding  the  title  as  an  indemnity 
for  the  $50,  for  which  he  was  Smith's  security,  and 
bis  attempt  afterwards  to  hold  it  as  a  purchaser  from 
Smith,  are  hardly  reconcileable  with  both  fairness  and 
good  sense.  Besides,  there  is  no  evidence  that  Miller 
was  entitled  to  any  thing  from  Bell's  heirs,  or  that  a 
title  could  not  have  been  obtained  without  any  pay- 
ment to  bim. 

It  would  be  difficult  to  find,  or  to  suppose,  a  case  of 
an  implied  trust,  better  established  than  this  has  been* 
And  in  addition  to  this,  the  whole  case  is  tinged  with 
fraud;  almost  every  circumstance  in  it,  exhibits  the 
mark  of  a  conspiracy  against  the  rights  of  infants. 

The  equity  of  the  defendants  in  error  being  thus  so 
well  ascertained,  how  was  it  barred  by  time?  They 
were  infants,  and  had  been  carried  out  of  the  state. 
Twenty  years  had  not  elapsed,  from  the  origin  of  their 
right.  The  statute  of  limitations  does  not  apply,  nor 
will  the  chancellor  apply  it,  by  analogy,  either  to  bar 
the  right  to  the  land,  or  to  compensation  for  rents  and 
profits.  The  profits  are  incidental,  and  if  the  princi- 
pal right  is  not  barred,  that  which  is  incidental  to  it, 
cannot  be,  in  such  a  case  as  this,  in  which  cestui  que 
fruste,  are  the  only  parties  complaining;  and  who  seem 
to  have  been  kept  in  ignorance  of  their  rights,  by 
Pugh  and  Smith,  to  whom  they  looked  for  information 
and  advice,  but  who  abused  their  confidence  by  endea- 
voring to  deceive  them* 

It  does  not  appear  when  all  the  defendants  in  error 
attained  legal  discretion.  But  it  is  probable  that  it 
was  in  1810. 

There  is  no  limitation  to  a  resulting  trust;  none  will 
be  applied  (in  equity)  to  fraud,  until  after  it  shall 
have  been  fully  discovered.  In  this  case  there  was 
fraud,  on  the  rights  of  the  defendants  in  error,  and  it 
was  well  disguised  and  long  concealed,  probably  until 
a  short  time  before  this  suit  was  brought.  The  equi- 
table right  to  the  land,  therefore,  was  not  barred  by 
time,  even  if  there  had  been  no  trust. 
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Nor  is  the  right  to  profits  affected  by  lapse  of  time,  too*'*  he'i. 
The  defendants  in  error  could  not  have  recovered  rents       C'V8 
before  their  right  to  the  land  was  ascertained,  and  Bcll's'hr's. 

were  not  bound  to  sue  for  them  while  thqy  were  in-  — ; 

fants,  nor  until  they  were  informed  of  the  gross  impo-  lanjf^ot 
sitions  which  had  been  practised  on  their  credulity  and  barred,  the 
destitution.     But  if  there  were  no  other  reasons  for  claim  to  me* 
withholding  the  application,  in  equity,  of  the  limita-  The^nctdent 
Hon  at  law,  to  a  recovery  of  mesne  profits,  the  subsist-  follows  the 
ance  of  a  resulting  trust  between  the  parties,  would  principal. 
alone  be  sufficient  for  that  purpose.     As  between  trus- 
tee and  cestui  que  trust,  the  limitation  does  not   run 
either  against  the  right  to  the  land,  or  that  to  its  inci- 
dental profits.     It  would  be  unreasonable  to  suppose 
that  any  of  the  rights  subsisting  in  trust,  could,  between 
the  parties  to  the  trust,  be  barred  by  any  statute  of 
limitations  at  law,  or  by  any  analogy  in  equity  to  legal 
remedies,  unless  the  right  to  the  land  is  also  barred. 
Whenever  the  cestui  que  trust  can  recover  the  land,  he 
is,  "pari  ratione"  entitled  to  its  profits.     Thus  the  trust 
in  this  case,  would  save  the  right  of  the  defendants  in 
error,  to  all  the  rents  which  accrued. 

But  without  even  considering  it  as  a  technical  trust,  No  limitation 
the  right  to  the  profits,  during  infancy,  could  not  be  ^,,,.,  fa*a*n4t 
barred  by  lapse  of  time.     The  rents  accruing  during  w^eii  *he 
minority,  would  not  be  barred,  because  infancy  created  tight  accrued 
a  species  of  trust  which  will  be  protected  by  the  chan-  t0  the  infant, 
cellor.     "In  the  instance  of  a  bill  by  an  infant,  to  have 
possession  of  an  estate,  and  an  account  of  rents  and 
profits,  the  court  will  decree  an  account  from  the  time 
the  infant's   title   accrued;  for  every  person  who  en- 
ters on  the  estate  of  an  infant,  is  considered  as  enter- 
ing as  guardian  or  bailiff  for  the  infant;  and  so  says 
Littleton."   1   Mad.   Ch'y.   73;    Dormer  vs.  Fortes- 
cue,  3  Atkins,  130;  Patrick  vs.  Woods,  3  Bibb,  30. 

In  whatever  aspect  the  case  be  received,  therefore,  Statute  of 
the  defendants  in  error  have  a  just  claim  to  rents  from  J™ not  ap- 
the  time  that  Pugh  took  possession.     We  are  at  a  loss  piy  to  result- 
to  conjecture  how  the  statute  of  frauds  and  perjuries  ">*  traits, 
can  be  applied  to  this  case.     This  statute  can  have  no  ^b  noHcaof 
application  to  resulting  trusts.     Besides,  Bell  had  a  pri0r  equity, 
bond  for  a  title,  and  pugh  being  its  depository,  obtain-  will  bo  corn- 
ed a  deed,  with  full  knowledge  of  the  equity  of  Bell's  Pe,,ed  t0  w' 
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Poou't  »**•.  heirs.     And  on  this  ground,  if  there  were  no  resulting 
Tfk         trust,  the  heirs  would  be  entitled  to  a  release  of  the 
Beia's  'm't.  legal  title. 

lease  legal  Smith  had  no  title  to  the  land,  either  in  his  own  right 

title.  or  that  of  his  wife. 

One  who  pur-  As  to  the  assessment  of  rents  and  improvements, 
ohaset  with  there  is  some  difficulty.  The  occupant  acts  do  not 
notice  of  a  apply  to  this  question,  in  this  case;  nor  can  the  equi- 
net  wltliin^'  table  principle,  adopted  between  a  bona  fidt  vendor 
the  occupant  and  vendee,  be  the  criterion  between  the  parties  here. 

titled  to  com-      Pugh  was  not  an  innocent  occupant,  of  land  which 
Dentation        he  believed  to  be  his  own.     He  knew  that  he  had  no 
provementt,    r*Snt  to  **  'n  e(lu'ty  or  conscience.     His  attempt  to  en- 
by  the  com-    trench  himself  behind  a  deed,  improperly  procured, 
mon  or  civil    and  his  subsequent  purchase  from  Smith,  and  his  con- 
law,  tract  with  the  defendants  in  error,  while  infants,  (for 
^                   the  consideration  of  a  trifle,)  and  from  whom  he  must 
have  withheld  a  knowledge  of  the  nature  and  extent 
of  their  rights,  are  enough  to  deprive  him  of  the  equity 
of  a  bona  fide  possessor  and  improver.     By  the  com- 
mon law,  he  would  not  be  entitled  to  compensation  for 
improvements.     By  the  civil  law,  if  he  improved  in 
good  faith,  believing  the  land  to  be  his  own,  he  would 
be  entitled  only  to  so  much  as  his  improvements  may 
have  added  to  the  value  of  the  land;  but  if  he  were  a 
trespasser,  or  knew  that  he  was  making  improvements 
on  land  which,  in  conscience  he  ought  not  to  hold,  he 
would  not  be  entitled  to  reimbursement  for  even  any 
accession  of  value,  by  the  expenditure  of  his  labor  or 
money. 

Neither  the  common  nor  civil  law,  as  such,  can  de- 
cide this  question.  The  chancellor,  however,  leans 
to  the  equitable  principles  of  the  civilian.  And,  there* 
fore,  in  the  absence  of  any  more  direct  authority,  the 
civil  law  should  be  consulted  and  respected  by  courts 
of  equity. 

Rulet  for  ee-  ^is  ca8C  stan^8  on  *e  general  principle  of  equity, 
timating  and  must  be  tested  by  them  alone.  By  these,  (without 
renti  nnd  in-  some  reason  for  exception,)  the  occupant  is  responsi- 
accorSnDtto  ble  for  rents  and  profits  during  occupancy,  and  is  cn- 
the  g«nefal  titled  to  the  value  of  improvements,  estimated  at  the 
principles  or  time  of  making  them.  But  if  the  occupant  had  no 
«laitJ'  notice  of  the  complainant's  title,  or  the  complainant  had 
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negligently  or  fraudulently  postponed  the  assertion  of  Ptob'im's. 
bis  right,  rente  would  be  computed  only  from  the  filing       C'TS# 
of  the  bill.  1    Maddock,  73-4;  and  in  such  case  the  Bill's  °m'«. 
real  value  of  the  improvements,  at  the  same  time,    ; 
should  be  awarded,  however  much  it  may  exceed  the 
amount  of  the  profits.     We  are  aware  that  this  last 
position  is  opposed  by  the  case  of  Green  vs.  Biddle,  8 
Wheaton,  1 ;  in  which  the  supreme  court  say  that  im- 

firovements  beyond  the  rents,  ought  not  to  be  allowed* 
tis  believed  that  no  cases  to  the  same  extent,  can  be 
found,  except  those  in  which  the  occupancy  was  mala 
Jide.  And,  therefore,  we  would  restrict  this  general 
doctrine  in  Wheaton,  to  cases  mala  Jide.  Such  is  this 
case  evidently. 

Pugh's  heirs  cannot  object  to  being  charged  for  rent 
on  improvements  made  by  their  ancestor,  because  they 
are  allowed  pay  for  them  at  the  cost  when  made.  Ew- 
ing's  heirs  vs.  Handley,  4  Litt.  Repts.  374.     If  they 
should  be  bound  to  pay  rent,  only  for  the  land  as  it  was 
when  his  occupancy  commenced,  then  they  can  ask 
for  improvements,  no  more  than  the  accession  of  value, 
if  any,  to  the  land  estimated  without  them.    This  we 
are  inclined  to  think,  is  the  just  rule  between  these 
parties.   .  But  we  presume  that  its  application  will  not 
benefit  Pugh's  heirs.     As  Pugh  withheld  the  land  im- 
properly; as  he  was  guilty  of  bad  faith,  and  had  full  When  land 
knowledge  of  the  right  of  Bell's  heirs,  he  should  be  ^jer  »  ftiH 
responsible  for  all  waste  or  deterioration ;  and  for  rents  knowledge  of 
for  the  land  estimated  in  their  value,  by  the  condition  »  •operior 
of  the  land  when  he  took  possession  of  it.     He  should  Scupnat'it 
be  allowed  nothing  for  improvements,  unless  they  en-  bound  to  ac- 
hance  the  value  of  the  land;  and  if  they  do,  he  should  count  for 
have  no  more  than  the  accesion  of  such  value.     Such  wafte"d  de" 
would  be  the  rule  of  natural  justice  in  such  a  case.  wen  a/reau 
Pugh,  by  his  fraud  or  injustice,  could  not  subject  Bell's  and  profits, 
heirs  to  liability  to  him  for  any  improvements  on  their  *™j  ^  •jjj 
land,  made  without  their  consent,  and  which  had  not  danced  vnlaa 
increased  the  value  of  the  land.     For  ameliorations,  oftbelandas 
be  might  have  claim.     But  even  this,  according  to  the  tet  •*•  / 

civil  law,  would  be  very  doubtful,  under  the  circum- 
stances of  this  case. 

If,  however,  Pugh  be  considered  as  a  trustee  with-  No  penem 
•ut  fraud  or  bad  faith,  the  rule  established  by  the  cir-  »nIwi  *• 
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Ihvrumm  cuit  court  would  not  be  exceptionable."  His  heirs, 
Arnold,        therefore,  cannot  object  to  it,  because  it  is  more  favora- 

— — ble  to  them,  than  that  which  must  be  applied,  if  this  is 

grieved,  can  not,  and  is  the  proper  rule  if  their  ancestor  acted  in 
decree  o"°fa  6°°^  fl"*.  The  defendants  in  error  have  not  object- 
judgment,      ed  to  the  decree  for  rents  and  improvements,  therefore, 

it  will  not  be  reversed  for  the  objections  made  by  the 

plain  tiffs  in  error. 

The  alleged  purchase  from  the  defendants  in  error, 
The  purchase  jg  entitled  to  no  consideration.  They  were  infants; 
from  cestui  ar)d  if  they  had  not  been,  the  contract  could  not  be 
que  trust  will  enforced,  because  it  was  made  with  their  trustee,  for  a 
not  be  en-  greatly  inadequate  consideration,  and  must  have  been 
quity,  when     made  without  a  knowledge  by  them  of  their  rights. 

JtlnTiQ?'"  But  oneof  PuSh'8  heirs  (Mrs.  Chiles,)  died,  "pen 
adequate,  *  dente  lite?  and  there  is  no  evidence  that  the  order  of 
and  the  cestui  revivor  was  ever  served  on  her  heirs.  There  was  ns 
Pn  irUtto(M  aPPearance  f°r  them  by  guardian  or  otherwise.  This 
tne°extent  of  casual  omission  does  not  affect  the  equity  of  the  case, 
hit  righu.  Nevertheless,  it  was  premature  to  render  a  final  decree 
Wh  before  these  heirs  were  before  the  court,  by  a  guardian, 

bj  content™  °d  litem,  if  they  were  infants.  But  there  is  no  evi- 
decree  not  ir- dence  that  they  were  infants,  and  the  revivor  is  by 
"goltr,  consent.     This  is,  therefore,  no  objection  to  the  decree. 

pearance?nor  '*  was  no*  necessary  to  make  Holsey  or  the  heirs  of 
tenriceof  Hoy,  parties;  nor  was  it  necessary  to  make  Smith  and 
notice  upon  his  wife  parties.  It  does  not  even  appear  whether 
S&T"  they  are  living. 

wed.  ^  rpjje  decree  0f  the  circuit  court  must  be  affirmed 

with  costs  and  damages. 
Bibb,  for  plaintiffs;  Mills  and  Denny,  for  defendants. 


0mt,  Ingraham  vs.  Arnold. 

Cate  107.  Error  to  the  General  Court;  John  P.  Oldham,  Judge. 

Abatement.    Jurisdiction.     Plea.     Consideration*    Afflr 
davit. 

May  f ,  Judge  Robertiok  delivered  the  opinion  of  the  Court. 

In  this  case  various  points  are  made* 
which  it  is  not  necessary  to  notice  specifically. 
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The  pleas  to  the  jurisdiction  of  the  general  court,  Ihohham 
Whether  considered  as  pleas  in  bar  or  in  abatement,  Arnold* 
are  not  good.     As  the  jurisdiction  of  the  general  court 


is  special  and  limited,  the  declaration  in  a  suit  brought  General 
in  that  court,  must  aver  all  the  facts  which  are  neces-  2°"^*°"* 
sary  to  give  it  jurisdiction.  3  Dallas,  382;  4  lb.  7 5  nsdictien  and 
1  Cranch,  343;  2  lb.  9-126;  4  lb.  46.  the  declara- 

tionmust 

The  declaration  in  this  case,  contains  all  that  is  ne-  contain  snob 
eessary  to  give  jurisdiction*  A  demurrer  could  not,  awmants  at 
therefore,  be  sustained  to  it,  Tourt  juri^ 

The  plea  that  the  note  sued  on  did  not  belong  to  the  dic**™- 
plaintiff,  is  immaterial.     The  fact  plead,  if  true,  could  note°mait  be 
not  oust  the  court  of  its  jurisdiction.     There  is  no  in  the  name 
existing  assignment  of  the  note.     The  legal  right  is  of  obligee  tin- 
on  the  obligee,  wherever,  or  in  whomsoever  the  equity  !CM  **.  ■**■*- 
may  be.     And  we  suppose  that  the  fact  that  the  obli-  U^nt?1*11" 
gee  is  a  non-resident  of  this  state  and  a  citizen  of  ano- 
ther, must  affect,  materially,  the  question  of  jurisdic- 
tion, and  decide  it  in  favor  of  the  general  court. 

We  need  not  decide  whether  it  is  necessary  to  make  The  statute 
affidavit  to  pleas  to  the  jurisdiction.     If  they  be  con-  of  Anne,  utet 
sidered,  technically,  pleas  in  abatement,  an  affidavit  "dilatory** 
would  be  necessary;  otherwise  it  would  not  be.     A  pleat,"  that 
statute  of  Anne  required  all  "dilatory  pleas11  to  be  °J  Kentucky, 
sworn  to;  hence  pleas  to  the  jurisdiction  were  includ-  baument,"" 
ed.     This  statute  was  never  in  force,  nor  ever  re-en-  when  in  giv 
acted,  in  this  state.     The  statute  of  Kentucky  requires  inf  affidavit, 
all  pleas  "in  abatement11  to  be  supported  by  affidavit. 

The  allegation  that  the  note  sued  on,  was  by  the  h  w  The  lex  fori, 
of  Rhode  Island,  where  it  was  executed,  a  parol  con-  not  the  2ex  de- 
tract, can  have  no  effect.     The  lea:  fori  and  not  the  ^223". 
lex  loci  contractus,  regulates  the  remedy  and  the  evi-  *" 

dence.  Nor  can  the  allegation  that  suit  on  the*  note 
was  barred  by  time  in  Rhode  Island,  have  any  influence 
here. 

Number  2,  a  long  plea,  (to  which  a  demurrer  was  Plea  which 
sustained,)  containing  much  that  is  irrelevant  and  im-  require^to^* 
material,  concludes  by  averring  that  "the  note  was  exe-  fore  filed  J 
culed  without  any  consideration,,11     The  '  object  of  the  should  be  ob- 
pleader  seemed  to  be  to  present  and  to  rely  on  the  im-  j«0ted  to;  de- 
pertinent  matter  in  the  plea;  and  in  this  view  we  sup-  "aires  tba 
pose  the  general  court  considered  it.    But  the  last  oath. 
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Harrii         averment  presents  a  substantive  defence,  which,  if 
q      **'         true,  is  a  bar  to  the  action*    The  demurrer  was  erro- 

,       neously  sustained  to  this  plea,  because,  although  it 

ought  to  have  been  sworn  to,  the  demurrer  dispensed 
with  the  affidavit,  and  admitted  the  averments  to  be 
true.  The  filing  of  the  plea  ought  to  have  been  ob* 
jected  to. 

The  court  erred  too,  in  rendering  judgment  without 
d  "°*uA  "e  \  *c  ven**ct  °^  a  Jul7>  'or  interest  on  proof  of  the  rate 
for  laterei**  of  interest  in  Rhode  Island.  The  rate  of  interest  in 
upon  a  note,  a  foreign  state,  or  in  any  of  the  sister  states  of  this 
executed  in  confederacy,  is  a  fact  which,  like  all  others,  must  be 
uDlet/tbe*  e*  proved,  and  ascertained  by  a  jury ;  and  the  court  can* 
rate  of  inter-  not  give  judgment  for  such  interest  without  a  finding 
•it  be  found  0f  the  amount  by  a  jury.  Litt.  Sel.  Ca.  507:  1  Mon- 
bX*J"J-       roe,  209. 

The  judgment  of  the  general  court  must,  therefore} 
be  reversed,  and  the  cause  remanded,  for  a  repleader 
to  commence  with  the  plea  to  the  consideration. 

Monroe^  for  plaintiff;  J.  J.  Marshall^  for  defendant. 


covuukt.  Harris  vs.  Ogg. 

Caae  108.  Error  to  the  Madison  Circuit;  Gjcorgb  SniMifOPf,  Judge. 

Covenant.    Declaration.     Pleading.     Damages.    New 
trial. 

May  6.  Judge  Uhdkrwood  delivered  the  opinion  of  toe  Court. 

The  defendant  in  error,  brought  an  ac- 
Pl'tfft.  deola-  tionof  covenant  against  Harris,  upon  a  contract,  in 
tte*°cwenant  w^ic^  Harris  acknowledged  that  he  had  received  of 
of  defendant  Ogg,  'five  hogsheads  of   tobacco,  and  promised  "to 
freight  them   to  New   Orleans,  barring  unavoidable 
accidents,  and  sell  at  the  best  possible  price^  at  Orleans^ 
for  which  Harris  was  to  receive  one  dollar  per  hun- 
dred, one  half  in  commonwealth's  money  of  Kentucky, 
and  the  other  half  at  New  Orleans,  in  good  cash." 
The  declaration  avers  that  Harris  safely  freighted  the 
tobacco  to  New  Orleans,  where  it  was  inspected,  and 
passed  as  first  rate,  and  then  assigns  a  bread)  in  these 
words,  "but  said  defendant  has  wholly  neglected  to 
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Sell  the  same  at  any  price,  Or  to  account  to  the  plaintiff 'Habkis 
for  said  tobacco,  or  any  part  of  it,  although  ample  time  0qg. 
has  intervened  for  him  to  have  done  the  same."  ■ 


The  defendant  filed  a  demurrer  to  the  declaration,  Demurrer 
Which  was  overruled.  overruled. 

He  then  filed  two  pleas,  the  first  averring,  in  the  Defendant 
language  of  the  covenant,  that  he  did  freight  the  five  JJ^J/ ™hjch 
hogsheads  of  tobacco,  received  by  him  of  the  plaintiff,  were'tdjudg- 
io  New  Orleans,  and  sold  it  at  the  best  possible  price  ed  bad  on  de- 
at  New  Orleans,  according  to  the  form  and  effect  of  JjJJj'^'^Jjf 
the  covenant;  and  the  second  averring  that  the  plaintiff  judgment  for 
had  not  kept  and  performed  his  part  of  the  covenant,  plaintiff. 
by  paying  to  defendant,  for  freighting  said  five  hogs- 
heads of  tobacco,  one  dollar  per  nundred,  &c.  as  stip- 
ulated in  the  covenant.     The  plaintiff  demurred  to 
both  pleas,  and  the  court  gave  judgment  on  the  demur- 
rers, in  his  favor.     The  defendant  failing  to  plead  fur- 
ther, a  writ  of  inquiry  was   awarded,  and  the  jury 
assessed  the  damages  at  $166  67  12,  for  which  the 
court  gave  judgment. 

The  plaintiff  proved  thrft  the  defendant  arrived  Proof  in  the; 
With  the  tobacco  in  New  Orleans,  in  the  spring  of  1 822,  c*Di*» 
and  also  proved  the  then  selling  price  of  tobacco  at 
New  Orleans,  and  that  but  few  sales  were  made. 
He  also  introduced  evidence  of  the  expenses  of  in- 
spection, &c.  He  proved  that  the  defendant  left  New 
Orleans  about  the  15th  of  May;  and  did  not  sell  the 
tobacco. 

The  defendant  faoved  the  court  on  this  evidence,  *  istmctions 
(which  was  all  that  was  given)  to  instruct  the  jury  that  ?°7*^  b{ 
the  value  of  the  tobacco,  when  the  defendant  arrived  fused.    The  " 
with  it  at  New  Orleans,  was  not  the  criterion  of  dam-  inttruotiont 
ages.    The  court  refused  to  give  the  instruction  asked  *iveB- 
for,  but  instructed  the  jury,  that  the  value  of  the  to- 
bacco, whilst  the  defendant  remained  in  New  Orleans, 
in  the  spring  of  1822,  after  deducting  the  freight  and 
expenses  at  New  Orleans,  was  the  proper  criterion  of 
damages,  with  interest,  if  the  jury  choose  to  give  it. 
The  defendant  excepted  to  the  instruction  as  given, 
and  to  the  refusal  of  the  court  to  instruct  as  required. 
And  now  all  the  questions  which  can  arise  upon  the 
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Covenant  "to 
•eD  for  the 
best  price 
tbat  can  be 
obtained." 
Declaration 
must  aver, 
tbat  covenan- 
tor could 
have  told, 
and  did  not, 
or  it  is  insuf- 
ficient. 


A  plea,  in  the 
language  of  a 
covenant  to 
do*  or  to  per- 
form, aver- 
ring the  thing 
to  have  been 
dene  or  per- 
formed, i§ 
good,  and  e- 
qaivalent  to 
covenant! 
performed. 


preceding  statement,  are  brought  before  us  by  trie 
assignment  of  errors*  We  will  settle  them  in  their 
order. 

1st  The  declaration  is  not  good.  It  is  defective  in 
not  averring  that  the  defendant,  on  reaching  New  Or* 
leans  with  the  tobacco,  was  able  to  effect  sales  thereof, 
and  did  not,  as  required  by  the  covenants;  for  if  he 
could  not  sell  at  any  price,  he  is  not  responsible  for 
failing  to  sell.  The  defendant  stipulated  to  sell  at  the 
best  possible  price.  This  is  no  guarantee,  that  the 
article  should  command  a  price  in  market,  and  if  it 
could  not  be  sold  at  any  price,  for  want  of  purchasers* 
the  covenant  was  not  violated,  in  not  selling.  The 
covenant  only  means,  that  the  defendant  will  sell  at 
the  best  price  which  can  be  had,  and  if  nothing  can 
be  had,  if  it  is  impossible  to  effect  sales,  owing  to  the 
condition  of  the  market,  or  other  cause,  the  defend* 
ant  is  not  responsible  for  failing  to  sell.  This  doctrine 
has  been  recognized  by  this  court,  in  the  cases  of  Ro- 
gers vs.  Boone,  and  Boone  vs.  Rogers,  from,  the  War- 
ren circuit  court,  not  yet  reported.  The  statement, 
that  ample  time  has  intervened,  for  the  defendant  to 
have  effected  a  sale,  will  not  cure  the  defect.  If  the 
article  had  been  in  demand,  but  little  time  would  be 
necessary  to  effect  a  sale,  and  no  matter  how  much 
time  is  allowed,  if  the  article  will  not  sell  for  the 
want  of  purchasers,  the  granting  of  time  will  not 
create  a  responsibility. 

2d.  The  first  plea  was  good.  It  traversed  the  only 
important  breach  assigned  in  the  declaration,  to-wit: 
the  failure  of  the  defendant  to  sell  the  tobacco.  The 
plea,  in  the  language  of  the  covenant,  averred  that  he 
did  sell  it,  and  thereby  showed  a  performance  of  every 
thing,  which  he  had  stipulated  to  do.  The  court,  no 
doubt,  decided  that  the  plea  was  bad,  because  it  did 
not  answer  that  part  of  the  declaration,  which  avers  that 
the  defendant  had  failed  to  account  for  the  tobaoco,  or 
any  part  of  it.  There  being  no  stipulation  in  the  con- 
tract to  that  effect,  the  averment  was  surplusage,  and 
a  departure  from  the  contract,  and  was  properly  disre- 
garded. Actions  of  covenant  cannot  be  maintained) 
except  on  contracts  reduced  to  writing* 
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The  import  of  the  writing  cannot  be  enlarged  by  H^aait 
averment  in  the  declaration.  In  this  case  there  is  no  oca.™* 
duty  imposed  by  the  covenant  on  the  defendant,  but 


to  take  the  tobacco  to  New  Orleaas,  and  to  sell  it.  No  averment 
What  was  to  be  done  with  the  money,  if  sales  were  Jf ".yjljJJJ 
effected,  or  what  was  to  be  done  with  the  tobacco,  if  uomofa 
sales  could  not  be  effected,  are  not  expressed  in  the  contractor 
covenant.  We  cannot  imply  a  covenant  to  help  out  create  a  coy. 
the  plaintiff.  No  particular  forms  or  expressions  are  p^attca."** 
necessary  to  constitute  a  covenant;  any  language 
which  clearly  shews  the  interest  of  parties,  is  sufficient, 
and  there  may  be  technical  words  used,  from  which 
the  law,  by  implication,  will  raise  a  covenant.  But 
where  the  covenant  expresses  with  clearness,  the  con- 
tract of  the  parties,  as  far  it  goes,  and  may  omit  some- 
thing which  we  may  think  was  also  intended  by  them, 
we  cannot  supply  such  omission.  For  if  such  things 
were  to  be  supplied  by  the  discretion  of  the  judge,  to 
make  the  contract  complete,  such  discretion  never 
could  be  controlled  by  fixed  rules,  applicable  to  the 
multifarious  and  complex  transactions  of  men,  and  the 
danger  of  thwarting  the  real  intentions  of  the  parties, 
by  arbitrary  principles,  would,  at  all  times,  be  great, 
and  in  practice,  might  often  be  ruinous.  We  cannot, 
therefore,  say  that  Harris's  covenant  in  this  case,  bound 
him  to  pay  over  to  Ogg,  the  money  arising  from  the 
sale  of  the  tobacco.  Nor  can  we  say  how  he  was  to 
dispose  of  the  tobacco,  if  it  could  not  be  sold.  It  is 
expressly  decided  in  the  case  of  Wilcoxen  and  al.  vs. 
Rix,  that  recovering  property  of  another  for  sale,  does 
not  create  an  implied  covenant,  to  pay  over  the  money. 
See  1  Marshall,  42  1.  The  principles  of  that  case 
are  applicable  to  this.  We  have  no  doubt,  that  if 
Harris  sold  the  tobacco,  and  received  the  money,  the 
law  would  imply  an  assumpsit,  to  pay  it  over  to  Ogg, 
if  there  be  no  contract  disposing  of  it  otherwise.  If 
such  be  the  case,  Ogg's  remedy  is  plain,  but  different 
from  that  he  has  sought.  He  also  has  remedy,  if  Har- 
ris has  converted  or  wrongfully  disposed  of  the  tobac- 
co, but  not  in  the  form  of  action  he  selected  to  pursue* 

3d.  The  second  plea  is  bad.    It  attempts  to  defeat  Second  pie* 
the  action  by  pleading  the  non-payment  of  the  freight,  bmcL 
as  a  precedent  condition,  to  be  performed  by  Ogg. 
There  is  no  pretext  for  putting  such  a  construction 
upon  the  covenant. 
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fUaftff  4th.  The  instruction  asked  for  by  the  defendant,  did 

Ooo.ti#    "    not  exact'y  hit  ^ie  'aw  °^  ^e  ca8e>  and  l*lat  6iven  by 

! the  court  was  erroneous.     The  criterion  of  damages 

The  criterion  wa8  the  best  pri#e  which  Harris  could  have  got  fot 
thedbw°grice  Ogg'a  tobacco,  within  a  reasonable  time  after  his  arri- 
for  wbichS!    val  with  it  at  New  Orleans,  clear  of  the  expenses  of 
could  bare     inspection,  dray  age,  storage,  and  such  other  expenses 
•old  the  to-     a8  may  be  incidental   and  necessary  to  effect  sales;  in 
withl^a  rei-  other  words,  the  best  possible  price  that  the  tobacco 
lonable  time   would  bring,  after  deducting  expenses  incident  to  the 
after  reach-    ^j^     ^g  Harris  would  be  liable  in  assumpsit  to  Ogg, 
lean^expeii-  for  the  money  he  might  get,  it  was  his  duty,  under  the 
iei  dedueted.  covenant,  to  sell  for.  the  best  price,  and  if  he  could  get 
a  price  and  did  not,  it  was  such  a  violation  of  his  con- 
tract, as  should  render  him  liable  for  what  he  could 
have  got,  deducting  the  expenses  aforesaid. 

.  The  freight  should  not  have  been  deducted.    Har- 
Wben  recip-   nS  has  his  remedy  by  action  for  that,  if  not  volunta- 
for  breaoh^af  ™'j Mited,  an4  U  ca"not  come  JD  as  a  set  off.     It 
oovenant,       was  also  wrong  to  allow  interest.     Interest  is   given 
there  cannot   for  withholding  a  debt  due.    In   this  case,  the  whole 
In  whtfcaiei  comP'aint  °f  ^e   declaration  is,  that  Harris  did  not 
allowing  in-    sell,  whereby  he  might  have  created  a  debt  to  Ogg, 
terett  ditcre-  by  the  reception  of  the  money.     If  the  declaration  be 
tionary  with  true,  no  such  debt  was  created.     We  have  not  known 
* jur**         a  case  where  the  damages  have  been  enhanced,  by  the 
addition  of  interest,  for  a  failure  to  sell  property,  which 
a  party  as  agent  agrees  to  sell  for  another.     Where 
one  owes  onother  property,  and  fails  to  pay  it  when 
due,  whereby  the  claim  is  converted  into  a  pioney  de- 
mand, then  it  is  discretionary  with  the, jury,  to  give  or 
refuse  interest,  and  in  such  a  case,  the  declaration 
thews  the  facts  which,  under  the  operation  of  law, 
makes  it  a  demand  for  money,  from  the  day  the  proper- 
ty was  payable.  The  court,  no  doubt,  acted  on  the  idea 
»        that  the  present  was  an  analogous  case.    Although 
there  is  a  strong  resemblance,  yet  we  are  not  disposed 
to  bring  the  preeent  case,  within  the  principles  settle^ 
in  cases  for  the  non-payment  of  property.     In  an  ac- 
tion of  assumpsit  for.  the   money,  we  think   interest 
plight  properly  be  allowed,  had  Harris  sold  and  r^, 
ge jved  the  cash* 
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6th.  It  results  from  the  foregoing  view,  that  the  Thqmwon 
court  erred  in  refusing  a  new  trial,  on  the  application  Cik-**kQ. 
pf  the  defendant.  — 

Wherefore,  the  judgment  of  the  circuit  court  is 
reversed  and  set  aside,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial;  and  to  permit  the 
plaintiff  to  amend  his  declaration,  and  the  defendant 
to  plead  in  conformity  with  this  opinion.  The  plain- 
tiff in  error  must  recover  his  costs. 

Qoqdlqe  and  Caperton,  for  plaintiff ;  Turner,  for  defen- 
dant. 


Thompson  vs.  Clay,  Sfc.  Chancbrt. 

Error  to  the  Woodford  Circuit ;  Willum  L.  Kellj,  Jndf e.    Case  109. 

Set  off.     Parties*     Dismissal  without  prejudice.    Practice. 
Parties*     General  rule. 

Judge  Robertmn  delivered  the  opinion  of  the  Coort.  Maj  7. 

Porter  Clay,  as  administrator  with  the  Statement  of 
will  annexed,  of  Richard  Young,  deceased,  in  obedi-  facts  in  com* 
ence  to  the  will,  and  in  pursuance,  also,  of  an  act  of  biH*0*01*" 
assembly,  passed  for  that  purpose,  at  his  instance  and 
that  of  the  testator's  heirs,  sold   and   conveyed   to 
Thompson,  in  1 8 1 6,  a  tract  of  land  of  the  estate  of  the 
testator,  containing  81  1-2  acres,  for  the  price  of  $978. 
Half  of  this  sum  has  been  paid,  and  Clay  assigned  to 
William  D.  Young,  a  note  on  Thompson,  for  a  moiety 
of  the  remainder,  and   obtained  judgment  on  a  note 
for  the  other  moiety,  in  his  own  name,  as  administra- 
tor.    Young  also  obtained  a  judgment  en  his  note. 

After  the  sale  and  conveyance  to  Thompson,  Whi  ta- 
ker and  Wilson  sued  play  and  Young's  heirs,  for  a 
debt  due  to  fhetp  from  the  testator;  in  which  suit  the 
heirs  plead  the  sqid  tract  of  land  as  estate  descended 
to  thejn.  Jqdgment  being  rendered  for  the  plaintiffs, 
their  execution  was  levied  pn  the  laud,  and  Thompson 
purchased  it  at  the  sale  under  the  execution,  for 
$286  6  1-4  cents,  which  sum  was  paid  to  the  plaintiffs 
and  endorsed  as  a  credit  on  their  execution. 

To  setoff  this  $286  6  1-4  cent?,  against  the  judg- 
ments of  Young  and  Clay  against  him,  Thompson  file4 
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Thompsoh  hit  bill  in  chancery,  against  them  and  the  heirs  of 

CLAf'fco.  R'<*ard  Young. 

Answers  of        Clay,  W.  D.  Young  and   the  infant  heirs,  by  their 

Clay  and  guardian,  ad  /tfem,  answered  the  bill  and  resisted  the 

Young  and  setoff.    The  adult  heirs  are  not  regularly  before  the 

heirs;  adults 

not  before  the      The  circuit  court  dismissed  the  bill  and  dissolved 
dUmined.       ^e  ,nJ,1Dctio,,»  which  had  been  granted,  with  costs  and 
damages* 

To  reverse  this  decree,  this  writ  of  error,  with  a 
supersedeas  is  prosecuted  by  Thompson. 

We  have  no  doubt  that  Thompson's  bill  contained 
T.  Dorchaied  sufficient  equity  to  entitle  bim  to  relief.  Although  the 
mdw't  °with'  *a'e  *^e  land  by  the  execution,  was  improper,  and 
the" will  an-  might  have  been  prevented,  still,  as  Thompson  paid 
nezed  of  Y.  for  the  administrator  and  heirs,  $286  6  1-4  cents,  oq 
Y  *  bT*ira  *f .  an  execut*on  aga«nst  them,  they  should  refund  it  with 
pleadedf  they  interest.  And  as  he  saved  the  land  from  a  vexatious 
surrendered  incumbrance,  by  making  the  payment,  he  may,  in  equi- 
ties land,  at  ty,  hold  against  the  administrator  and  heirs,  the  rights 
?ed  to  £Sfr  which  Wbitaker  and  Wilson  held,  before  the  sale.  2 
a  demand  a-  At  kins,  446;  1  Vernon,  37;  2  Vesey,  53;  1  Maddock, 
gainst  their     498;  lb.  505,  and  the  authorities  there  cited;  4  Litt's. 

tbVtodwas  RePts'  250'  El,is  V8#  Browning-  As  he,  therefore,  paid 
•old  aoderan  the  said  sum  to  the  use  of  the  administrator  and  heirs, 
execution,  and  to  protect  the  land  for  which  his  notes  were  given, 
T,P,"ona,e^»  and  on  an  execution  levied  on  the  land,  as  the  estate 
cution  v«.  "  °f  *ne  heirs,  and  as  it  is  not  alleged  that  the  assign- 
ee estate  ment  to  W.  D.  Young  was  before  this  purchase,  and  it 
°f  d'twTb  *8  ^k^le  tnat  ft  was  l,0*»  Thompson  has  a  right  to  a 
the  purchase  wt  off  against  the  two  judgments  on  his  notes,  to  the 
money.  C.  extent  of  the  price  paid  by  him  for  the  land,  on  execu- 
attempts  to     tion.     This,  it  would  be  more  just  perhaps,  for  the 

fSna*priece"  heirs  to  adJu8t*  But  that  "8  a  matter  between  them 
stipulated  to  and  the  administrator.  Thompson  has  a  right  to  ap- 
be  paid  by  T.  peal  to  the  administrator  for  justice;  and  having  bought 

in* hindered-  ***e  'anl'  '*rom  ^m  an<*  execu^ed  n's  notes  to  him,  it  18 
it  for  the  mo-  peculiarly  proper  that  be  should  look  to  him  for  his 
aey  paid  up-  indemnity.    He  has  a  right  to  insist  on  a  credit  on  his 

on  the  execu-  note8  for  the  |an(J# 

tioo  against 

the  estate  of      But  the  heirs  were  necessary  parties;  and  hence, as 

T.has^ri^ht  the*  were  flot  a"  before  the  court«  the  bill  might  have 
been  dismissed  for  that  cause,  without  prejudice. 
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The  record,  however,  shows  that  the  bill  was  dis-  Thomson 
missed  on  a  hearing,  on  the  merits.  In  this  the  court  cn/^fec. 
erred.     If  the  proper  parties  had  been  before   the 


court,  the  injunction  ought  to  have  been  perpetuated,  to  a  set  off,©f 
As  there  was  a  defect  of  parties,  the  court  departed  i^d^aad  ia*" 
from  the  regular  and  approved  practice,  in  hearing  the  taratt. 
cause  on  the  merits.     The  proper  course  would  have 
been,  to  enter  a  nisi  rule,  that  unless,  in  a  given  time* 
the  proper  parties  were  made,  the  suit  as  to  those 
who  were  parties,  should  be  dismissed.  Chiles  vs.  Al- 
lin's  heirs,  2  Marshall,  351.     If  the  court  had  thought 
proper  to  dismiss  for  want  of  proper  parties,  the  dis- 
mission should  not  have  been  absolute  as  it  was,  but 
without  prejudice.     On  any  and  all  of  these  grounds, 
therefore,  the  decree  is  erroneous. 

But  as  the  court  might  rightfully  have  dismissed 
without  prejudice,  for  want  of  necessary  parties,  the 
question  arises,  whether  in  reversing  the  decree,  this 
court  shall  direct  the  inferior  court  to  dismiss  without 
prejudice,  or  direct  it  to  give  leave  to  make  the  pro- 
per parties;  or  leave  it  free,  without  any  instruction, 
to  follow  its  own  discretion! 

This  is  an  important  question  of  practice.     The  Bill  night 
modern  practice  established  by  the  late  judges  of  this  J}?™.)*^11 
court,  has  been,  (when  a  bill  has  been  erroneously  dis-  ^'iSwtpre- 
missed  absolutely,  because  the  complainant  had  failed  jodic*  for 
to  make  the  necessary  parties,)  to  reverse  the  decree  wait  of  pro- 
and  remand  the  case,  with  instructions  to  dismiss  with-  P*  Partiei* 
out  prejudice.    And  the  reason  assigned  for  it  is,  that 
as  the  court  had  the  right,  either  to  offer  leave  to  make 
the  proper  parties,  or  to  dismiss  without  prejudice,  for 
not  having  done  so,  and  as  it  elected  to  dismiss,  there- 
fore, the  appellate  court  will  not  control  this  election, 
but  only  correct  the  error  committed,  in  making  the 
dismission  absolute,  and  instruct  the  circuit  court  to 
enter  a  decree  of  dismission  without  prejudice. 

This  reason  is  not  perfectly  satisfactory  to  us,  and 
believing  that  a  rule  somewhat  different  from  that 
settled  by  our  predecessors,  would  be  more  rational, 
-and  generally  more  conducive  to  the  ends  of  justice, 
we  shall  venture  to  establish  one  for  ourselves.  Thia 
we  shall  do  with  the  less  reluctance,  as  it  is  a  matter 
of  practice,  in  which  no  general  or  essential  principle 
of  law  is  involved. 
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Thompson         When  a  court  dismisses  a  case  absolutely,  it  genfer- 
Cla^*  ally  does  so  on  the  merits;  and  does  not  exercise  its 

1  discretion,  either  to  give  .time  to  make  parties,  or  for 

an  omission  to  do  so,  or  to  dismiss  Without  prejudice,* 
when  it  does  not  dismiss  for  want  of  parties.  And 
even  if  a  court  should  dismiss  absolutely,  for  want  of 
parties,  it  certainly  does  not  in  this,  make  the  prescrib- 
ed election.  It  does  neither  of  the  things  which  it  had 
the  right  to  do.  And,  therefore,  because  it  has  not 
confined  itself  within  the  sphere  of  election,  its  decree 
will  be  reversed ;  and  this  is  the  only  reason  why  it 
may  be  reversed* 

We  are  unable,  therefore,  to  s£e  &e  force  or  appli- 
cation of  the  only  reason  assigned  for  the  practice 
which  we  disapprove,  and  which  we  are  about  to 
taodify. 

When  a  decree  is  reversed  for  a  particular  error* 
When  a  do-  fae  cau^e?  when  remanded,  should  stand  in  the  attitude 
ed  for  a  defect  precisely,  which  it  occupied,  before  the  erroneous  de- 
of  parties,  cree  was  rendered.  The  inferior  court  must  then 
the  oourt  be-  proceed  with  it  as  it  should  have  done  before  the  error 
dUumiswcU&e  was  committed.  It  should  be  allowed  to  do  what  it 
bill  "absolute-  had  a  right  to  do  before;  that  is,  to  make  the  specified 
fy?*"2?*d  election.  Its  decree  was  reversed  only  because  it  did 
vr^uiiet^  no*  mH^e  ^at  election.  For  dismissing  absolutely  was 
the  court  not  within  its  discretion;  When  the  decree  is  r&vers- 
and  parties'  ed  for  this  error,  the  caase  is  opened  and  the  court 
placed  in  the  mu8t  ma^e  another  decree.-  Should  it  not  then,  as  a 
attitode  in  general  rule,  be  free  to  make  its  election,  for  not  doing 
which  they  which,  its  decree  was  reversed?  Must  this  court  com- 
ior  to  Pr£  Pe*  '*  *°  ^*sm'88  *^e  b*H*  because  it  erred  in  dismissing 
nouncing°"the  it  absolutely,  when  it  had  no  other  right  than  that  of 
erroneous  de-  dismissing  without  prejudice,  or  nut  dismissing  until 
*'•*•  And  the  complainant,  after  notice  of  the  necessity  of  other 
»hou°dhave  parties,  had  failed  to  make  them?  It  seems  to  this 
power  at  their  court,  that  the  natural  consequence  of  reversing  a  de- 
discretion,  to  cree>  for  such  an  error  is,  that  the  inferior  court  shall 
SempPnt.  to  on'v  ^e  prevented  from  falling  into  it  again,  by  instruct* 
cause  the  pro-  ing  it,  that  when  it  shall  make  another  decree,  if  it 
per  parties  to  shall  be  one  of  dismission,  it  shall  not  be  absolute, 
d^miu'th!  And  this  is  all  that  this  court  ought  to  do,  without  some 
bill  without  peculiar  motive  for  doing  more.  "When  you  dismiss,' 
prejudice.       do  it  without  prejudice?  should  be  the  language,  as  it  i? 
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the  natural  result,  of  a  reversal  for  an  erroneous,  abso-  Thommow 
lute  dismission.  And  this  court  should  not  say  to  the  cLAyV&c. 
inferiorjudge,  ''because  you  have,  without  authority, 


dismissed  a  bill  absolutely,  therefore,  you  shall  dismiss  The  court 
it,  whether  right  or  wrong,  but  your  dismission  must  be  ^°r°W  >e°d  (0 
without  prejudice."  dism?wwUh- 

In  nearly  all  the  cases  in  which  the  circuit  courts  bali^ipon6* 
have  decreed  absolute  dismissions  of  bills,  they  have  revision,  they 
done  so,  because  they  were  of  the  opinion  that  the  ohoie  to  di»- 
equity  was  for  the  defendants,  and  not  because  the  J^"'^^^* 
complainants  had  not  brought  all  the  necessary  parties  prejudice, 
before  them.     And  the  first  notice  they  had  of  the  de- 
fect of  parties,  was  furnished  by  the  reversals  of  their 
decrees.     If  they  had  perceived  the  defects  before 
they  decreed,  perhaps  the  decrees  would  not  have 
been  made.     It  is  probable  that  then  they  would  have 
done,  what  they  always  ought  to  do,  when  they  disco- 
ver a  want  of  proper  parties;  that  is,  notified  the  com- 
plainant of  the  defect,  and  given  him  time  and  leave 
to  prepare  his  cause  for  a  hearing  on  the  merits.     It  is 
very  difficult  for  the  complainants  in  chancery  suits,  to 
foresee  who  will  be  necessary  parties.     And  courts 
would  act  more  in  the  spirit  of  chancellors,  if  they 
would  never  dismiss  bills  for  want  of  parties,  without 
giving  complainants  an  opportunity  to  make  such  par- 
ties as  the  judges  shall  deem  proper  parties. 

But  when  a  circuit  court  dismisses  a  bill  for  a  sup-  j. 
posed  lack  of  equity,  without  detecting  any  defect  of 
parties,  if  this  court,  discovering  the  omission>  shall 
direct  a  dismission  without  prejudice,  the  inferior 
court  will  be  compelled  to  make  a  decree  which,  in  all 
probability,  it  would  not  have  made,  if  it  had  known 
the  defect  at  the  proper  time,  and  which  this  court 
would  not  make,  if  it  had  original  power  to  adjust  the 
rights  of  the  parties. 

It  would  be  much  better  to  leave  the  chancellor  un- 
restricted, excepting  as  to  the  error  for  which  the  case 
is  remanded,  and  let  him  dispose  of  the  case  according 
to  its  exigencies,  and  the  purposes  of  justice,  as  he 
bad  a  right  to  do  before.  Let  him  be  told  only,  that  if 
he  shall  again  elect  to  dismiss,  he  shall  do  it  without 
prejudice.  Or  if  the  court  instruct  what  to  do,  let 
him  be  instructed  to  do  what,  under  all  the  circumstan- 
Voi,,  I.  C3 
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Thomson  ce9  of  the  case,  it  would  have  done,  if  placed  in  his  sittf- 
C>.ay,  &o.  ation,  »nd  what  it  believes  that  he  ought,  in  the  fiist 
■         instance,  to  have  done;  and  not  compel  him  to  persist 

in  one  error,  barely  because  he  has  been  corrected  id 

another. 

The  most  vigilant  complainants  cannot  always  know 
who  are  necessary  parties.  It  is  often  a  perplexing 
question  for  this  court  to  determine;  and  it  may,  some- 
times, be  decided  incorrectly.  And  so  much  delay  it 
incident  to  the  preparation  and  trial  of  chancery 
causes  in  this  country,  that  if  after  a  cause  is  brought 
to  hearing  in  the  inferior  court,  it  shall  be  reversed 
here,  and  a  decree  dismissing  the  bill  without  preju- 
dice, directed,  it  may  frequently  happen  that  interve- 
nient  circumstances,  of  time,  or  death,  or  insolvency, 
may  deprive  the  complainant  of  all  hope  of  success  in 
another  suit,  however  strong  or  just  his  clam  may  be, 
in  conscience,  to  relief.- 

.  We  cannot  doubt,  therefore,  that  as  a  general  rule 
of  practice,  it  would  be  best,  when  a  decree  is  revere 
ed  for  being  an  absolute  dismission  for  defect  of  par- 
ties, to  leave  the  court  and  the  parties  in  possession  ot 
the  rights  which  they  had  before  the  erroneous  decree 
was  pronounced. 

C  *ses  may  occur  which  would  rendera  modification 
of  tms  rule  reasonable  and  just.  Where  the  com- 
plainant has  a  cfear,  equitable  right,  which  it  would 
be  impossible,  or  difficult,  or  very  inconvenient  for  him 
to  assert  successfully  in  a  new  suit,  and  where  he  has 
been  guilty  of  no  unreasonable  negligence  or  delin- 
quency in  preparing  hfs  case,  it  might  be  proper  to 
direct  the  inferior  court  to  give  him  leave  to  make  the 
necessary  parties.  And  it  would  be  peculiarly  so,  if 
the  court  dismissed  erroneously,  for  some  other  cause 
than  a  defect  of  parties. 

Oa  the  other  hand,  where  a  complainant  has  no 
right,  or  has  perversely  and  for  unjust  advantage,  (as 
is  sometimes  done,)  intentionally  omitted  to  make  al» 
the  proper  parties,  it  would  be  proper  to  instruct  the 
circuit  court  to  dismiss  his  suit  without  prejudice. 

But  generally,  the  cause  should  be  remanded  with- 
out any  other  instruction  than  that,  tf  the  ebanceUo* 


Digitized 


by  Google 


MAY,  1829.  419 

en  reviewing  it,  shall  choose  to  dismiss  it,  he  shall  do  Thompson 
it  without  prejudice.     This  may  prevent  unjust  delays  clay'&o. 

and  an  expensive  circuity  and  multiplication  of  suits, 1 \ — 

and  will  generally  accord  with  and  promote  the  end 
of  all  laws,  cheap  and  speedy  justice*  But  the  court 
erred  in  dismissing  this  case  on  the  merits,  and  seems 
not  to  have  noticed  any  defect  of  parties. 

As,  therefore,  the  decree  must  be  reversed,  the  cause  ®*cr*£  re \ 
is  remanded,  with  instructions  to  give  to  the  complain-  directions  to 
ant  leave  to  bring  all  the  heirs  of  Richard  Young  be-  give  time  lor 
fore  the  court;  and  when  he  shall  have  done  so,  to  ren-  £"}^er  l1*1**** 
der  such  decree  in  his  favor,  and  between  the  defen-  ma  c- 

dants  as  may  be  just,  and  shall  accord  with  this  opin- 
ion; but  to  dismiss  the  bill  without  prejudice,  if  the 
complainant  shall  fail,  or  unreasonably  delay  to  make 
the  requisite  parties* 

Denny)  Talbot  and  Sanders,  for  plaintiff. 

The  following  remonstrance  against  the  rule  of  practice^ 
established  by  the  foregoing  opinion,  teas  prepared  by 
Benjamin  wills,  Esq*  late  one  of  the  judges  of  the 
appellate  court,  awl  presented  by  the  counsel  for  Young's 
administrator,  as  a  petition  for  re-hearing* 

The  undersigned  has  noticed  with  some  degree  of  Petition  for  a. 
pain,  the  decision  of  the  court  in  this  case,  reversing  r*-bearinC' 
the  established  doctrine  and  practice  of  the  court,  fer 
Upwards  of  thirty  years,  without  a  single  case  to  the 
contrary.  He  is  not  concerned  in  this  case,  but  will 
beg  leave  to  offer  his  remarks  thereon,  as  amicus 
curiae,  from  these  motives. 

1st.  It  will  affect,  materially,  other  cases  pending, 
when,  from  the  precedent  here,  the  cases  will  be  con* 
eluded,  if  a  precedent  on  such  a  point  can  become 
conclusive,  which  is  opposed  to  such  a  host  on  the 
opposite  side. 

2d.  He  feels  well  satisfied  that  the  case  may  furnish 
a  pretext  to  the  vulgar  and  thoughtless,  and  the  ene- 
mies of  justice,  to  assert  the  "glorious  uncertainty  of 
the  law,9'  and  before  that,  confidence  in  the  stabilit}  of 
aur  institutions,  which  ought  to  be  inspired  and  pre- 
served. 

It  would  seem  to  be  inferred,  from  som^  expressions 
in  the  opinion,  that  the  proper  rule  for  tiie  chancellor 
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Thompiow      }g9  to  notify  the  parties  to  the  contest,  of  the  absence 
Ci.AyV&         of  other  parties;  and  at  other  times,  it  seems  to  be 

■  .-^ conceded  that  the  chancellor  is  not  bound  to  do  so. 

Petition  for  a  Some  of  the  the  conclusions  are  drawn  from  the  first 
rehearing,      assumption. 

I  hold  it  to  be  a  clear  and  indisputable  rule,  that  the 
parties  may  try  at  their  peril,  and  that  the  chancellor 
may  hear  the  case,  between  parties  present,  and  "give 
his  first  notice  by  a  positive  decree,  disposing  of  the 
bill,  and  thus  shewing  that  more  parties  are  wanting. 
Indeed  it  is  laid  down  in  the  books,  frequently,  that 
the  chancellor  may,  in  his  discretion^  do  so,  and  notify 
the  parties  by  a  decree  nisi.  If  he  has  such  discretion, 
it  is  not  the  subject  of  revision  in  this  court  If  it  is, 
it  is  no  longer  discretion,  but  positive  law.  Indeed 
the  position  that  the  chancellor  may  notify  the  com*! 
plainant,  that  he  has  not  the  necessary  parties  there, 
and  direct  him  to  bring  them  in,  is  one  of  very  doubt- 
ful policy,  and  hardly  consistent  with  the  principles  of 
justice,  and  were  it  res  nova,  I  am  convinced,  would 
never  be  adopted  in  the  American  states,  whatever 
might  be  the  case  in  England,  where  the  chancellors 
sometimes  assume  the  prerogative  of  disposing  with 
positive  law,  statutes  not  ctccepted.  It  is  doing  neither 
less  nor  more  than  turning  the  chancellor  into- a  solici- 
tor, to  give  advice  to  litigants,  to  nurse  their  cases 
well,  and  then  to  hear  them  after  they  are  well  pre- 
pared, to  insure  success;  and  what  is  still  worse,  it  is 
always  partial  advice.  It  is  given  to  complainants  only, 
while  defendants  must  do  without  it.  To  deal  evei* 
handed  justice,  would  it  not  be  right  to  extend  it  to 
defendants,  and  to  allow  the  chancellor  to  tell  them 
that  their  answers  are  deficient  for  the  most  of  certain 
allegations,  or  in  not  relying  on  certain  points  of  de- 
fence, and  finally,  that  such  other  additional  proof 
would  place  their  cause  in  a  much  better  situation? 
Such  a  proceeding  might  shock  us  with  the  chancellor, 
but  it  is  nothing  more  nor  less  than  what  is  done  in 
favor  of  the  complainants,  in  instructing  them  kindly 
how  to  arrange  their  bills,  to  gain  their  causes.  In- 
deed, the  evils  of  it  may  be  demonstrated  in  the  case 
now  reversed,  one  side,  to-wit:  the  complainant  is 
advised  by  high  authority,  that  the  cause  is  a  good 
pne;  the  precedents  are  cited  to  shew  that  the  law  is 
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in  bis  favor,  and  he  is  directed  to  shape  his  bill,  which  Thompson 
was  once  dead,  bat  now  brought  to  life,  so  as  to  sue-  c^y*  £c- 

ceed  on  the  return  of  the  cause.    No  such  power  was ! — '. — 

ever  assumed  by  a  court  of  common  law.  There  the  Petition  for  a 
party,  who  comes  without  other  necessary  parties,  re-hstna*. 
must  go  out  of  court,  without  any  amendment  or  in- 
structions, and  why?  Because  the  law  abhors  the 
idea  of  a  judge  turning  counsellor,  for  either  one  or 
both  the  parties*  Unbiased,  he  ought  to  decide  the 
case  as  brought  before  him,  without  telling  either  side 
how  to  prepare.  The  same  reason  ought  to  apply  ia 
equity,  and  the  rule  which  allows  the  chancellor  to 
act  otherwise,  is  the  offspring  of  illimitable  power  of 
English  chancellors.  It  may  be  said  it  is  too  late  to 
expunge  the  rule;  but  certainly  it  is  not  too  late  to 
refuse  to  extend  it;  and  indeed  to  introduce  it  into  the 
appellate  court.  1  beg  leave  to  protest  against  that 
tribunal  becoming  the  advisers  of  one  side  only,  in 
obedience  to  a  rule  of  doubtful  policy. 

Another  general  observation  may' apply  here.  The 
rule  which  requires  all  parties  concerned  in  interest  to 
be  brought  before  the  court,  is  not  itself  inflexible, 
but  may  be  accommodated  to  suit  the  convenincp  of 
the  parties.  In  proof  of  this,  I  will  refer  to  the  case 
of  Windell  vs.  Van  Rensalear,  1  John.  Ch'y.  Rep., 
349,  and  authorities  there  cited.  The  chancellor  may 
consequently  decide  the  merits  sometimes  without 
such  parties,  from  reasons  not  known  in  the  record, 
but  omitted  through  careless  preparation;  and  this 
court  reversed,  in  a  similar  case,  Crew  vs.  Callaghan, 
and  3  Litt.  Rep.  365.  '  If,  therefore,  the  chancellor 
may  decide  the  merits,  when  all  proper  parties  are 
pot  there,  and  sometimes  has  done  so,  without  suffi- 
cient reason,  the  only  correction  which  ought  to  be 
applied,  is  to  correct  his  decree,  and  not  draw  him 
back  and  order  him  to  go  again  in  a  case  where,  from 
bis  own  discretion,  he  is  not  bound  to  go  at  all. 

If  the  chancellor  does  dismiss  the  bill  absolutely, 
when  he  ought  not  to  have  done  so,  because  the  proper 
parties  were  not  there,  one  of  two  presumptions  arise 
from  the  record.  The  first  is,  that  he  mistook  hisduty  so 
far  as  to  decide  on  the  merits,  when  the  rules  of  equi- 
ty forbade  him  to  do  so,  for  the  want  of  proper  parties. 
The  second  is,  that  he  well  understood  bis  duty,  and 
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Thomson     intended  to  direct  the  cause  correctly,  by  dismissing 
Cla/ao.      the  bill,  without  prejudice,  and  that  in  delivering  his 

1 — '. —  decree,  ore  tentis,  he  unintentionally  omitted  the  words, 

Petition  for  a  "without  prejudice,"  or  spoke  them,  so  that  the  clerk 
re-beariDg.  j^  not  understand  them;  or  that  the  words  were  deliv- 
ered, but  the  clerk,  hastily,  or  unskilfully,  or  by  a 
lapsus  calami,  omitted  to  record  them  by  a  mere  clei^ 
ical  misprision.  The  last  of  these  presumptions  above, 
was  indulged,  by  not  only  the  late,  but  the  former  judges 
of  this  court*  The  first  is  taken  by  the  present  judges. 
Now  let  the  appeal  be  made,  which  is  most  decorous 
and  respectful  to  the  inferior  courts,  the  ancient  rule 
or  the  one  now  adopted?  Which  is  the  most  conso- 
nant with  the  presumption  against  the  acts  of  inferior 
tribunals,  which  the  law  prescribes?  Certainly  the 
latter.  The  revising  court  is  bound  to  presume  that 
the  inferior  tribunals  have  done  right,  until  the.  con- 
trary appears.  And  if  error  does  appear,  and  it  can 
be  accounted  for,  by  inadvertance,  improvident  acts 
*  '  or  clerical  mistakes,  that  mark,  to  account  for  it,  must 
be  taken,  and  it  is  due  to  the  inferior  courts,  where 
business  is  transacted  originally,  often  in  haste,  and 
'  sometimes  in  confusion.  Applying  this  rule  to  cases 
like  the  present,  and  what  is  its  operation?  Why, 
simply  this,  the  chancellor  has  gone  right  as  far  as  he 
has  gone,  but  there  is  an  inadvertant  omission  or  cler- 
ical mistake  iu  leaving  out  the  words  4l  without  pre- 
judice." 

Here  I  will  note  the  distinction  in  cases  of  error  in 
this  court,  between  those  decrees  and  judgments 
which  have  adjudged  or  decreed,  what  ought  not  to 
have  been  granted,  and  those  which  have  given  proper 
redress  so  far  as  they  have  went,  but  have  stopped  short, 
and  not  added  something  to  make  the  remedy  com- 
%  plete,   and  entirely  conformable  to  the  rules  of  lavr. 

In  the  first  class,  this  court  must  reverse  and  direct 
-  what  kind  of  judgment  or  decree  ought  to  have  been 
given.  In  the  latter  class,  strictly,  there  ought  to  be 
no  reversal.  But  a  mere  correction  ought  to  be  made 
by  directing  the  deficit  to  be  added.  The  act  of  As- 
sembly supposes  partial  reversals  and  corrections. 
It  is,  therefore,  absurd  to  say  that  the  decree  or  judg- 
ment which  is  right,  ought  to  be  reversed,  because  it 
did  not  go  far  enough  to  come  to  the  complete  measure 
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fcf  right.     It  ought  to  be  extended  only,  and  that  whidi  *hommon  # 
is  rightly  done  be  permitted  to  stand.     Many  cases  of  Clat,&c. 
this  class  might  be  particularized.     An  executor  or  — »-- — — - 
administrator  may  be  called  to  account  by  a  legatee  or  Petition  for  * 
distributee,     the  defendant  may  contest  the  right  of  re-boar,nS- 
recovery,  and  may  add  that  if  he  is  forced  to  pay  over 
the  estate  in  his  hands,  he  requires  bond  and  security 
to  indemnify  him  against  subsequently  appearing  debts* 
which  bond  has  not  been  tendered.     The  cause  pro- 
gresses and  the  court  decrees  in  favor  of  the  complain- 
ant, on  incontestible  evidence  of  right,  but  omits  to 
add  the  requisite,  that  bond  and  security  shall  be  given 
before  the  payment  is  made,  and  the  defendant  appeals. 
What  then  is  the  proper  course  here?  Certainly  not 
to  distirrb  that  which  has  been  rightly  settled,  but  sim- 
ply to  direct  the  addition  to   the  decree,  that  bond 
and  security  shall  be  given  before  the  righteous  and 
Undisturbed  decree  shall  be  enforced. 

An  inferior  court  renders  judgment  against  an  exe-  • 
tutor  or  administrator,  in  his  fiduciary  character,  for 
a  money  demand,  but  neglects  to  add,  "to  be  levied  of 
the  goods  and  chattels  which  were  of  the  testator  or 
intestate,  at  the  time  of  his  death,  and  which  have 
come  to  his  hands  to  be  administered,"  The  proper 
correction  here  is  not  to  disturb  the  judgment,  and 
direct  the  cause  to  "stand  in  the  attitude,  precisely, 
which  it  occupied  before  the  erroneous"  judgment 
"was  rendered,"  as  is  supposed  in  the  opinion  of  which 
I  complain,  but  barely  to  make  the  correction  by  add- 
ing the  omitted  clause* 

Again,  a  plaintiff  under  the  act  of  assembly,  sues 
on  a  note  engaging  expressly,  the  payment  of  Com- 
monwealth's paper,  and  makes  his  endorsement  of  a 
willingness  to  accept  paper  of  the  Bank  of  the  Com- 
monwealth, and  the  court  below  refuses  to  scale  the 
demand,  but  renders  judgment  for  the  nominal  amount, 
omitting  the  words,  "to  be  discharged  in  paper  of  the 
Bank  of  the  Commonwealth,"  which  on  its  face  wjould 
demand  specie.  In  such  cases  it  has  never  been  the 
practice  of  the  court  to  place  the  parties  back,  "in  the 
same  attitude  precisely,"  in  which  they  formerly  stood, 
by  disturbing  what  the  court  had  rightfully  done,  and 
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Thomvsoh  had  the  right  to  do;  but  invariably  this  court  has  direct* 
Clay?*c.  e(*  tne  om^ted  words  or  clause  to  be  added  to  the 
! — 1—  judgment. 

w-liVaring'  *  So  a  decree  may  rightfully  decree  a  sum  of  moneys 
or  correctly  dismiss  a  bill,  but  stop  short  and  fail  to 
give  the  costs  which  ought  to  follow  the  decree.  The 
proper  course  is  to  direct  the  costs  to  be  added,  leaving 
the  first  part  unmolested.  Cases  of  this  kind  might 
be  multiplied  to  a  tiresome  length,  but  more  is  unne- 
cessary. Precisely  of  this  class  is  the  Case  under  con- 
sideration. The  court  below  has  done  what  it  had  a 
right  to  do,  by  law,  and  of  course  it  has  done  right, 
and  cannot  be  controlled;  but  it  has  barely  omitted  the 
phrase,  "without  prejudice."  That  simply  ought  to 
be  added,  instead  of  waking  up  the  whole  cause  and 
giving  to  the  plaintiff  all  the  advantages  which  he 
could  have  had,  if  he  had  committed  no  error. 

It  is  worthy  of  enquiry  here,  who  has  committed 
the  error  of  a  bill  defective  in  parties,  and  who  is  al- 
lowed to  take  advantage  of  that  error?  fs  it  not  the 
complainant?  He  prepared  adefective  bill;  he  caused 
his  adversary  to  take  issue  on  it;  to  adduce  evidence; 
to  employ  counsel;  to  wade  through  a  tedious  litiga- 
tion. He  pressed  the  trial  and  demanded  a  decree  on 
a  bill,  which  entitled  him  to  none.  The  chancellor 
dismissed  his  bill,  but  failed  to  add  the  expression, 
"without  prejudice,"  or  the  clerk  left  them  out.  He 
sues  out  a  writ  of  error;  causes  his  adversary  to  travel 
through  the  litigation  of  this  court;  to  employ  new 
counsel.  Over  the  head  of  his  own  error,  or  rather 
by  the  force  of  his  own  error,  he  reverses  the  decree; 
f  leaves  his  adversary  to  pay  costs  here,  at  least  his  own 
costs,  and  then  returns  to  the  court  below*  triumphant, 
by  his  own  wrong,  and  loses  nothing,  but  is  possessed 
/  of  every  advantage  that  he  would  have  been,  if  he 

had  committed  no  error.  Can  this  be  right?  Ought 
there  to  be  no  penalty  on  such  conduct  as  this*  Will 
the  chancellor,  who  is  characterized  by  plain  sailing 
and  fair  dealing,  permit  this?  It  is  conceived  that  this 
ought  not  so  to  be. 

It  will  be  easily  seen  that  all  this  reasoning  conflicts 
with  the  principles  assumed  in  the  opinion  of  the  court. 
It  is  there  taken  for  granted,  that  the  error  is  not  a 
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ifler4  inadvertence;  not  a  clerical  misprison;  but  the  Tbobwioh 
effect  of  the  ignorance  of  the  chancellor  below;  and  clat¥&o. 
what  is  more,  it  is  supposed  that  if  the  chancellor  be- 


low had  discovered  the  error  at  the  moment,  be  would  Petition  for  a 

have  notified  tha  party  complainant,  of  the  want  of  re-»wfin* 

parties,  and  have  given  day  to  bring  them  in,  instead 

of  dismissing  "without  prej  udice."    This  is  conjecture 

only.    The  chancellor  there  might  still  have  dismissed 

the  bill,  if  the  error  had  been  pointed  out,  and  can  it 

be  assumed  that  he  would  have  acted  otherwise?  And 

can  it  be  proper  to  reverse  the  decree  and  send  it  back, 

to  try  him,  and  see  whether  he  will  or  will  not  dismiss? 

Surely  for  such  a  trial  and  such  an  experiment,  which 

may  still  be  fruitless;  which  may  go  before  a  different 

incumbent  in  office  now;  or  may  depend  on  the  feeling 

of  the  present  chancellor,  no  decree  ought  to  be  re- 

versed,  in  favor  of  a  man  who  has  committed  the  error 

himself,  of  which  he  complains; 

But  what  ought  to  be  said  with  respect  to  authori- 
ty. Surely  no  principle  could  produce  so  many  pre- 
cedents; If  the  law  in  that  respect  be  not  settled,  what 
can  ever  settle  law?  I  would  rely,  not  only  on  the  cases 
reported,  which  touch  the  subject,  for  they,  although 
numerous  indeed,  are  comparatively  but  few,  compar- 
ed with  the  numerous  cases  on  record,  not  reported; 
Perhaps  it*  would  not  be  extravagant  to  say  that  more 
than  twenty  cases  of  a  term,  and  at  each  term,  has  ac- 
crued, in  which,  conformable  to  the  settled  rule,  there 
being,  without  any  written  opinion,  entries  made  on  re- 
cord, correcting  decrees  by  adding  "without  preju- 
dice." Such  was  then  the  measure  of  justice  which 
all  knew  and  expected;  now  a  different  measure  is 
granted,  without  any  legislative  act,  from  the  same 
court,  because  there  has  been  a  change  in  the  judges? 
Can  there  be  an  hour  at  which  such  a  question  can  be 

5ut  to  rest?  If  there  can  be,  the  hour  had  come.  If 
lere  cannot  be,  then  the  question  is  a  nondescript,  in- 
capable of  stability,  but  subject,  like  the  perpetual 
motion,  to  a  change  every  time  there  is  a  change  of 
of  judges.  For  surely  the  successors  of  the  present 
members  of  the  court,  may  go  back  to  the  old  ground, 
fully  justified,  by  the  present  judges  assuming  the  newi 
Vol.  J.  D* 
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Thompson         It  seem?  to  be  assumed  in  the  opinion,  that  the  que*- 
Claf?&c      **on  *8  one  °^  mere  practice,  made  to  govern  the  court, 

! — ' and  not  affecting  the  rights  of  the  parties.     With  due 

Petition  for  a  deference,  it  is  conceived  that  the  rule  is  one  which 
re-hearing,  operates  on  and  affects  the  rights  of  the  parties.  If  it 
does  not,  it  cannot  be,  in  the  language  of  the  court, 
"an  important  question  of  practice."  The  court  has 
named  the  delay  of  chancery  suits  in  this  country. 
Delay  in  chancery  in  every  country,  is  justly  com- 
plained of,  and  why?  Simply  because  chancellors  be- 
come the  nursers  of  suits,  by  rules  like  the  present. 
If  they  would  act  as  common  law  judges,  instead  of 
advising  parties  how  to  proceed,  the  chancery  docket 
would  move  as  rapid,  as  the  files  of  common  law. 
Why  has  not  the  contrary  rule  at  common  law  multi- 
plied suits?  It  has  never  done  so,  and  we  may  com- 
pare the  chancery  docket  with  those  at  common  law, 
throughout  the  country,  and  the  former  is  the  greatest. 

This  decision,  if  it  is  to  be  published,  will  not  only 
awaken  the  astonishment  of  legal  characters,  but  re- 
vive a  spirit  of  litigation.  Many  suits,  from  the  num- 
ber heretofore  brought  to  this  court,  must  have  had 
decrees  rendered  of  absolute  dismission*  when  proper 

Sarties  were  wanted,  and  which  were  suffered  to  slum* 
er,  because,  under  the  former  rule,  if  the  decree  was 
corrected,  lapse  of  time  would  settle  the  matter.  But 
now  they  can,  under  the  present  decision,  reinstate  the 
same  suit. 

I  observe  that  it  is  noticed  in  the  opinion,  that  if  a 
new  suit  is  to  be  brought,  the  intervening  circumstan- 
ces of  time  or  death,  may  preclude  a  recovery.  This, 
to  my  mind,  is  a  strong  argument  in  favor  of  the  new 
suit,  and  against  the  reinstatement.  Why  should  the 
complainant,  who  alone  has  been  guilty  of  error,  in 
relying  on  a  defective  bill,  be  relieved  from  the,  conse- 
quences of  time  or  death,  more  than  the  defendant? 
The  death  of  witnesses  for  defendant,  whose  testimony 
would  have  settled  the  cause,  with  the  proper  parties 
then,  may  leave  the  defendant  now,  defenceless.  See 
the  great  length  of  time  during  which  a  suit  may  slum- 
ber, or  be  dead,  and  yet  be  brought  to  life,  without 
being  compelled  to  acknowledge  or  count  the  chasm  of 
time,  or  the  hours  of  its  death.    The  complainant  may 
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wait  three  years,  then  begin  bis  writ  of  error,  which  Thoitpbok 
may,  and  probably  will,  extend  three  more,  and  then  ClatV&c 
have  his  suit  reinstated,  without  suffering  any  incon- 


venience from  this  lapse  of  time.     His  old  suit  will  be  Petition  for  a 
as  good  as  ever,  and  not  be  injured  by  either  time  or  ro-hewiD5' 
death!    Certainly  this  is  allowing  more  than  equity 
requires* 

But  the  cutting  off  the  rights  of  defendants,  to  rely 
on  all  this  lapse  of  time,  when  it  operates  in  their  favor, 
is  a  strong  argument  against  the  rule  now  adopted. 
Why  should  they  lose  the  time  which  has  elapsed, 
without  any  pending  contest,  and  without  their  fault? 
Indeed  the  consequences  of  such  a  decision  may  pro- 
duce a  serious  result  to  the  country.  When  the  first 
day  of  January,  1816,  drew  near,  the  dockets  of  the 
country,  especially  those  north  of  Kentucky,  were 
crowded  with  landed  controversies.  The  complain- 
ants frequently  had  defective  titles,  and  other  parties 
were  necessary  to  make  their  titles  good.  Their  bills 
are  dismissed  on  the  merits,  and  they  now,  under  the 
new  rule,  may  bring  up  their  causes  and  reverse  the 
decrees,  and  have  their  old  suits  reinstated,  after  the 
defendant's  testimony  is  gone,  and  he  himself  is  not 
allowed  to  plead  the  limitation  of  seven  years,  to  real 
actions,  although  the  time  has  really  elapsed.  For 
this  reason,  the  present  rule  is  objectionable. 

But  other  perplexing  questions  follow  this  disturb- 
ance of  the  ancient  rule.  In  the  close  of  the  opinion, 
it  seems  to  be  admitted  that  there  may  be  cases,  when 
it  will  be  improper  to  do  more  here  than  to  correct  the 
dismission,  and  by  adding  "without  prejudice."  To 
classify  such  cases,  gives  me  trouble,  unnecessarily. 
If  the  bill  was  defective  in  equity,  the  former  judges 
would  give  no  relief  by  even  adding,  "without  preju- 
dice;" and  this  is  supposed  to  be  still  the  rule,  because 
it  cannot  be  right  to  redress  a  party  who  has  sustained 
no  injury,  by  losing  abijl  that  entitled  him  to  nothing. 
But  suppose  the  bill  to  be  good,  and  to  state  a  case 
pregnant  with  equity ;  that  it  is  controverted  by  the 
answer,  which  in  turn,  exhibits  a  case  that  shows  that 
the  plaintiff  cannot  recover;  that  the  parties  proceed 
to  take  their  proof,  and  the  result  of  all,  is  in  favor  of 
the  defendant.    But  there  is  a  defect  of  parties,  and 
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THOMPfow     on  final  hearing,  the  court  absolutely  dismisses  the 
ClatvJc^      bill.    Would  not  this  court  reverse  and  send  the  cause 

I.J back  for  new  parties?  Suppose  the  case  was  one   at- 

Petition  for  a  tended  with  an  injunction  on  a  judgment  at  law,  and  on 
rt-hearing.  ^e  gnaj  hearing,  the  injunction  was  dissolved  and  the 
bill  dismissed,  because  there  was  no  equity  in  the  proof. 
If  the  decree  is  here  reversed  and  the  bill  reinstated, 
with  leave  to  make  new  parties,  in  the  court  below, 
what  is  the  consequence?  Why,  a  perpetuation  for  a 
time  at  least,  of  an  injunction,  apd  delay  of  justice  in 
a  case,  when  the  complainant  had  no  equity.  Such 
must  be  the  consequence  under  the  present  rule.  It 
may  be  said  that  the  court  here  might  remedy  this* 
by  permitting  so  much  of  the  decree  as  dissolves  the 
injunction  to  stfind,and  only  reversing  that  part  which 
dismisses  the  bill.  It  may  as  well  be  said,  that  the 
decree  dismissing  the  h\\\  might  be  let  to  stand  also, 
and  only  the  addition  pqt  to  it  "without  prejudice." 
There  is  as  much  room  for  one  as  the  other,  for  if  the 
chancellor  below  had  been  disposed  to  render  a  decree 
nisi,  dismissing,  unless  the  proper  parties  were  made, 
he  might  not  have  dissolved  the  injunction,  an<l  it  is, 
uncertain  whether  he  would  or  not. 

Or  will  the  court  only  apply  the  rule  to  a  case  when 
not  only  the  billy  but  the  proof  shows  equity?  This 
was  not  the  former  rule.  The  couvt  formerly  acted 
on  the  face  of  the  bill  only.  If  that  contained  equity* 
the  dismission  was  corrected  by  adding  "without  pre- 
judice,"and  this  is  certainly  correct.  f*or  as  the  chan- 
cellor below  heard  the  case  prematurely,  when  the 
proper  parties  were  not  there,  it  follows,  that  the  com- 
plainant had  not  closed  his  proof,  and  that  if  he  had, 
on  the  introduction  of  new  parties,  he  would  have  a 
right  to  introduce  more.  If  then,  the  circumstance  of 
there  belrtg  equity  on  the  face  of  the  bill,  requires  the 
present  rule  to  be  applied,  it  follows  that  parties,  with 
pliable  consciences,  who  can  place  a  plenty  of  equity 
on  the  face  of  their  bills,  without  any  existing  in  fact, 
can,  under  the  present  opinion,  protract  litigation  to 
an  intolerable  and  burdensome  length,  without  any  jus- 
tice or  equity  actually  existing  in  their  favor. 

This  remonstrant  could  add  more  to  what  he  has 
said,  but  he  fears  he  may  already  tire,  by  too  much. 
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It  is  with  the  highest  respect  for  and  deference  to  the  Thompion 
tribunal,  which  he  addresses,  that  he  presents  these  qlat,  &c.    - 
views  on  this  subject.  MILLS* 


As  counsel  for  Young's  administrator,  and  for  the  re-hearing, 
reasons  within  suggested,  by  Mr.  Mills,  I  venture,  res- 
pectfully, to  solicit  3  re-hearing  on  their  case* 

CRITTENDEN. 

To  this  remonstrance  and  petition,  the  court,  by  judge  Rob* 
ertson,  delivered  the  response,  as  follows: 

The  court  feels  no  disposition  to  dismiss  the  sub-  ^^^"^L 
ject  of  the  petition;  as  a  rule  of  practice,  it  has  been  JSn*J0  the  pt- 
settled  for  ourselves,  or  rather  the  old  rule  has  been  ution  for  a 
unsettled.     We  do  not  mean  to  re-establish  it.     In  re-heajring. 
changing  it,  we  felt  and  still  feel  sure,  that  we  nei- 
ther meant,  nor  manifested  irreverence  to  what  is  ven- 
erable; and  we  felt  and  yet  feel,  not  tbe  slightest  ap- 
prehension, that  we  violated  any  principle  of  equity, 
or  rule  of  either  legal  or  moral  right,  or  that  any  con- 
sequences of  hardship  or  injustice,  will  or  can  result 
from  our  act. 

The  practice  which  we  have  discontinued,  was  unrea- 
sonable* It  was,  so  far  qs  we  know,  peculiar  to  this 
state.  It  could  not  promote  the  ends  of  justice;  it 
might,  and  frequently  would  produce  glaring  injus- 
tice, and  irreparable  injury  without  any  reason  for  it. 

The  rule  was  old,  but  its  antiquity  alone,  does  not 
commend  it.  It  is  not  sacred  and  inviolable,  merely 
because  it  is  ancient.  Error,  is  not  less  error,  because 
it  has  become  gray  with  age.  Time  which  makes  it 
venerable,  renders  it  the  more  alarming  and  ipischie^ 
yous.  No  right,  which  had  been  affected  by  the  old  rule 
of  practice,  can  be  so  changed  or  touched  by  its  abro- 
gation. The  petition,  misconceives  the^egect  of  our 
opinion.  We  would  only  leave  the  chancellor,  (as  a 
general  rule)  free  to  exercise  his  discretion.  In  some 
cases,  as  oqr  opiniop  indicates,  the  old  rule  would  be 
enforced.  We  only  mean,  that  there  should  be  no  ar- 
bitrary and  inflexible  rule  on  the  subject.  We  feel  no  in- 
clination to  enlarge  oa  the  reasons  suggested  in  the 
opinion.  They  seem  to  us,  so  plain  and  striking,  as 
pot  to  require  any  new  illustrations.  A  defendant  in 
phancery,  cannot  complain,  that  a  decree  in  his  favor, 
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Thompson      was  improperly  rendered,  absolute,  for  want  of  parties 

Clat*&c.      merely,  when  it  is  reversed,  as  he  knew  it  mast  be, 

*  the  case  shall  be  remanded,  to  stand  as  it  did,  before  it 

Response  of    was  dismissed.     The  delay,  which  a  defect  of  parties 

judge  Robert-  may  ^ave  occaRioned,  is  generally  to  his  advantage; 

tition°foraPe*  a<*d  it  has  resulted,  as  much  from  his  fault,  as  that  of 

re-heariog.      the  complainant.     If  he  desired  despatch,  and  nothing 

but  fair  play,  why  did  he  not  demur  to  the  bill,  if  the 

defect  of  parties  appeared  on  its  face,  or  plead  in 

abatement,  if  it  did  not?     When  he  has  no  equity  or 

right  to  sustain  him,  and  has  no  resource,  except  the 

perplexities,  and  uncertainties  of  pleading,  from  which 

he  can  derive  any  hope  of  frustrating  or  postponing 

justice,  why  shall  he  be  permitted  to  lie  in  wait  and  be 

protected  from  just  claims,  by  an  error  which  he   has 

contributed    to  produce?     We  stated  that  it  would 

generally  be  prudent,  for  the  chancellor  to  see  that 

'  proper  parties  are  before  the  court,  or  that  the  com- 

'  plainant,  shall  be  advised,  who  are  deemed  necessary 

parties  by  the  court,  when  the  defendant  lies  by,  and 

does  not  object,  that  there  is  any  want  of  parties,  and 

we  did  not  suppose,  that  it  wss  necessary  to  do  more, 

than  to  cite  the  authority  of  this  court,  in  the  case,  in 

3  Marshall.     In  that  opinion,  written  by  judge  Mills, 

the  following  language  is  used,  "and  then  the  chancellor 

will  frequently,  in  his  discretion,  render  a  decree,  nisi,  thai 

I  unless  the  necessary  parties,  are  brought  before  the  court,  on 

L  -  or  before  a  day  given,  the  bill  shall  be  dismissed  without 

prejudice,  oVc" 

As  the  petition  seems  to  consider  this  doctrine  novel, 
and  pregnant  with  mischief,  it  may  not  be  amiss  to 
refer  to  some  other  authorities.  2  Maddock,  141; 
after  remarking,  that  the  defendant  ought  to  ob- 
ject to  a  want  of  parties  by  demurrer  or  plea,  says, 
r  (when  the  defect  is  discovered  at  th*  hearing)  "in  such  case, 

the  bill  is  not  dismissed ;  but  the  cause  will  be  ordered 
to  stand  over;  the  usual  order  being,  to  "let  the  cause 
stand  over,  with  liberty  for  the  plaintiff  to  amend  the 
bill  by  adding  parties."  "Where  it  appeared  on  an 
appeal,  from  a  decree  at  the  rolls,  that  parties  were 
wanting,  Lord  Tburlow,  ordered  the  cause  to  stand 
over,  with  liberty  to  the  plaintiff,  to  file  a  supplemen- 
tal bill,  merely  to  aid  parties." 


Digitized 


by  Google 


MAT,  1829.  4S1 

Quotations  could  be  multiplied  from  British'Reports,  Ba,!* 
ancient  and  modern,  and  from  American  Reports,  to  et1h*  " 
shew,  that  it  is  proper  to  give  time  to  bring  the  ne-        ■■    * , 
oessary  parties   before   the  court,  whenever  they  are 
seen  necessary,  either  by  the  complainant  or  by  the 
court.     The  reasons  of  the  practice,  is  to  do  final  jus- 
tice, and  prevent  unnecessary  expense,  and  multipli- 
cation of  suits.     As  however,  we  do  not  intend  to  argue 
the  question,  we  will  forbear.     The  chancellor  will 
not  'however  be  controlled  in  his   discretion,  to  give 
leave  or  not. 

The  abolition  of  the  rule,  followed  by  our  predeces- 
sors, instead  of  encouraging  litigation*  will  curtail  it 
evidently,  so  far  as  it  may  have  any  practical  effect; 
and  it  will  teud  to  prevent  legal  fraud  and  judicial  smug" 
gting. 

If  a  pernicious  practice  has  been  tolerated  "thirty 
years?  the  reason  is  the  stronger,  why  it  should  be  now 
discontinued.  It  has  operated  long  enough;  "ma/ut 
usus  abolendus  est" 


Bain  vs.  Evans.  covewaht. 

Error  to  the  Kdox  Circuits  Joseph  Ere,  Judge.  Case  110 

Cancelment.    Assumpsit.     Plea.     Writ  of  inquiry. 

Judge  Robertson,  delivered  the  opinion  of  the  Conrt.  Way  8. 

In  an  action  of  covenant,  brought  by  Statement  of 
Evans  against  Bain,  for  $300  covenanted  to  be  paid  g^h £•?£*"* 
in  horses  or  a  wagon,  the  defendant,  after  a  demurrer  pleat, 
to  the  declaration,  (which  is  substantially  good)  was 
overruled,  filed  two  special  pleas,  each  averring  that 
before  the  day  of  payment,  the  defendant  (Bain)  paid 
the  plaintiff  (Evans)  $247  50  in  horses,  and  agreed 
to  pay  him  in  a  specified  manner,  the  remainder  of  the 
$300,  which  was  $52  50,  which  Evans  accepted  in 
discharge  of  the  covenant;  and  shall  thereupon,  in  con- 
sideration of  said  payment  and  assumpsit,  "  the  cove- 
nant was  cancelled  and  delivered  up  to  the  defendant.19 

A  demurrer  to  these  pleas  being  sustained,  a  writ  of  ^""JJjJJL*  „ 
inquiry  was  awarded,  and  a  verdict  and  judgment  £a,  and  writ  * 
was  rendered  against  the  defendant  for  $300  in  dama*  of  inquiry, 
ges;  to  reverse  which  this  writ  of  error  is  prosecuted* 


Digitized 


by  Google 


4S2 


J.  J.  MARSHALL'S  REPORTS. 


RorAL'f 

ADM'X.    &*. 
▼  •. 

Bar  a  k. 

Plea  that  a 
covenant  fil- 
ed on,  wai  §a- 
tif fied  k  can- 
celled, tho* 
the  tatisfac- 
tion  may 
have  been  by 
parol,  yet  it 
it  a  good  bar, 
at  no  action 
could  be 
maintained 
upon  a  can- 
celled tnitrn- 
ment. 


The  pleas  show  a  good  bar  to  the  action.  If,  al 
stated,  the  covenant  was  cancelled  and  surrendered,  no 
suit  could  be  maintained  on  it.  The  pleas  are  not,  as 
they  seemed  to  be  to  the  circuit  court,  simply  plea9  of 
a  parol  accord  in  satisfaction*  This  they  would  have 
been  without  the  averment  of  the  cancelment  and  sur- 
render of  the  covenant*  But  this  averment  renders 
them  an  effectual  bar.  It  is  not  that  the  covenant  was 
to  be,  but  that  it  tww,  cancelled  and  surrendered. 

It  is  probable,  from  the  fact,  that  Evans  exhibited 
the  covenant  in  his  declaration,  that  this  averment  is 
false,  and  cannot  be  established  by  proof.  But  the 
demurrer  admits  its  truth*  and  judicially,  we  cannot 
presume  to  the  contrary* 

The  judgment  on  the  demurrer  was,  therefore,  er- 
roneous, wherefore,  the  judgment  in  this  case  must  be 
reversed,  and  the  cause  remanded  for  an  issue  to  be 
taken  on  the  pleas. 

Triplett  and  £.  Smithy  for  plaintiff;  Cunningham,  for 
defendant* 


AlttTMPSITi 

CaielU. 

Jane  9. 

Statement  of 
the  pl'tffi 
cause  of  ac- 
action. 


froot  in  the 
caie. 


Royals  Administratrix  fy  Heirs  ti.  Bryati. 

Error  to  the  Fayette  Circuit*.  Thojus  M.  Hickxt,  Judge. 
Assumpsit  for  board.     Statute  of  1663. 

Judge  RoBKKTedit  delivered  the  opinion  of  the  Court 

This  is  an  action  of  assumpsit  by  Bryan, 
against  the  administratrix  and  heirs  of  Thomas  Royal, 
deceased,  on  a  long  account,  one  item  of  which  is  a 
charge  for  boarding  the  intestate,  bis  wife  and  seiYant, 
nine  months. 

The  proof  is,  that  Mrs.  Royal,  the  administratrix,  is 
the  daughter  of  the  plaintiff;  that,  being  in  delicate 
health,  sne  and  her  husband  came  to  his  (the  plaintiff's 
house)  and  lived  in  the  family  until  Thomas  Royal'* 
death;  that  they  brought  with  them,  their  household 
furniture  and  a  negro  boy ;  that  Mrs.  Royal,  (there 
being  no  other  white  female  in  the  family,)  superin- 
tended the  household,  and  that  the  negro  boy  rendered 
services  in  the  family;  that  not  long  before  Thomas 
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Royal's  death,  he  applied  to  the  son  of  the  plaintiflT,  Royal's 
(who  kept  his  books,)  for  a  settlement  of  his  account,  ADMT*:      * 
at  which  time  there  was  no  charge  in  the  account  for  Bryan! 

board,  the  son  never  having  heard  that  there  was  to  be : — : 

a  charge,  but  that  he  stated  then  to  the  son,  that  "he 
was  to  pay  for  his  board.  This  was  all  the  evidence  of 
any  contract  for  board. 

The  jury  found  a  verdict  for  the  whole  account  for  Verdict  otthe 
boarding  the  husband,  wife  and  servant,  for  nine  months,  jury,  &c. 
a  portion  of  which,  as  charged,  is  subsequent  to  the 
date  of  the  writ. 

The  only  question  which  it  is  material  to  decide 
(and  which  is  presented  by  motions  for  instruction* 
and  for  a  new  trial)  is,  whether  the  evidence  justifies 
the  verdict  and  the  judgment  of  the  court  upon  it,  for 
the  board? 

We  know  nothing  of  the  circumstances  of  the  par- 
ties, and  therefore,  can  say  nothing  of  the  morality  of 
the  charge  for  board.  Without  some  peculiar  reason 
for  it,  such  mercenary  hospitality  to  a  sick  daughter 
and  her  husband,  would  be  unnatural,  and  to  the  honor 
of  the  paternal  sympathies  and  regards  of  our  coun- 
trymen, has  been  exceedingly  unusual.  But  the  jury, 
in  this  case,  having  found  a  verdict  for  the  entire 
charge,  it  is  to  be  inferred, that  they  had  a  knowledge  of 
facts  which  induced  them  to 'consider 'the  account  rea-* 
sonable  and  just. 

But  without  the  declaration  of  Thomas  Royal,  when  The  law  will 
he  proposed  to  pay  for' Aw  board,  the  evidence  would  not  imP]J .a 
surely  not  have  authorized  a  verdict.     The  law  will  £ay  Aboard 
not  imply  a  contract  to  pay  for  board.     Such  implica-  Admission  by 
tion  would  do  violence  to  the  other  circumstances  in  husband  that 
the  proof  in  this  case,  and  is  forbidden  by  positive  law.  ™  J^'/tot 
Nor  could  this  admission  by  T.  Royal,  when  construed  board,"  au- 
most  rigidly  against  him,  justify  a  verdict  for  more  tborfcesthe 
than  his  own  board.     The  declaration  goes  no  farther,  J£j*  {£  JJJ^[r 
and  a  more  extensive  operation  cannot  be  given  to  it,  made  a  con- 
without  distorting  the  other  facts  in  the  case,  or  entire-  tract  to  that 
ly  disregarding  them.     The  verdict,  therefore,  should  jjjj  nottond 
have  gone  no  farther.  him  to  pay"* 

.  It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  oThi^wiMfc 
that  the  acknowledgement  of  T.  Royal,  does  not  sua-  servant.  Ttaf 
Vol.  h  H3 
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Rotal'i  tain  the  finding,  even  for  the  value  of  his  individual 

A,,M?**  board;  and  they  rely  on  a  statute  of  the  colonial  legis- 

Bbyan.  lature   of    Virginia,  in   1663.    2  LittelPs  law?,  583, 

/  in  the  following  words:  aBe  it  enacted,  that  no  person 

actof  Virei-        t  making  a  positive  agreement  with  any  one  he  shall 

ma,  of  1663,  .    ?       r  *  J 

2  Utt.  laws,    entertain  into  his  house  for  diet  or  storage,  shall  reco- 

683,  in  force,  ver  any  thing  against  any  one  so  entertained,  or  against 
That  act  does  nj8  e8|ate,  but  that  every  one  shall  be  reputed  to  en- 
th^re^alTbe  tertain  those  of  courtesy  with  whom  they  make  not  a 
special  a-  certain  agreement"  We  are  not  aware  of  any  abroga- 
gn'einpnt,  as  tjon  0f  tnjg  gtatute  by  legislative  authority,  or  by  dis- 
tobe^pald  for  suetude  in  Virginia  or  Kentucky.  Consequently  it 
board  .but  a  must  be  recognized,  as  we  believe  it  has  been,  as  id 
positive  con-  full  force, 
tract  to  pay. 

The  acknowledgement  of  T.  Royal,  that  he  was  to 
pay  for  his  board,  is  not  proof  of  a  direct,  express  or 
positive  agreement  to  pay  a  specified  amount.  And 
such  acknowledgement,  under  the  circumstances  at- 
tending it,  might  reasonably  receive  different  construc- 
tions. It  might  be  interpreted  either  as  evidence  of 
an  intention  or  wish  on  his  part  without  any  other  than 
a  supposed  honorary  obligation  to  pay  for  his  board, 
or  of  a  contract  to  pay  either  the  customary  amount, 
or  whatever  the  board  might  be  worth.  And  although, 
giving  due  effect  to  all  the  facts  of  the  case,  we  should 
incline  to  give  to  the  acknowledgement  the  first  con- 
struction; the  jury  was  allowed,  by  the  nature  of  the 
evidence,  to  give  to  it  the  last.  They  might  infer  that 
a  contract  had  been  made,  and  that  the  contract  was 
for  the  payment  of  a  reasonable  or  the  customary 
price.  If  he  had  possitively  agreed  with  Bryan  to 
pay  him  the  usual  price  for  his  board,  such  agreement 
would  be  sufficient  to  bind  him,  under  the  act  of  1663. 
For  that  act  does  not  require,  by  its  letter  or  its  object, 
that  there  shall  be  a  special  agreement  to  pay  a  certain 
sum,  or  in  any  given  mode.  It  only  requires  that  there 
shall  be  a  positive  or  express  contract  to  pay.  And  an 
agreement  to  pay  what  the  board  majr  be  worth,  or 
what  is  customary,  would  be  as  much  a  positive  or  ex- 

Eress  contract,  as  it  would  be  if  a  particular  sum  should 
e  stipulated.  If  a  contract  for  a  certain  amount 
should  be  required,  still  a  promise  to  pay  the  common 
price,  would  virtually  be  such  a  contract;  "Id  cerium 
est,  quod  cerium  reddipoteeL" 
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As  the  jury  might  have  deduced  from  the  declara-  Evans 
tion  of  T.  Royal,  a  promise  to  pay  for  his  board,  the  hardwick'i 
usual  price,  this  court  would  not  control  their  verdict       heirs. 

to  that  extent,  although  the  weight  of  probabilities ; 

might  be  opposed  to  the  finding.  KM* 

But  as  they  have  found  damages  for  the  non-pay-  J»w  a™  ««• . 
ment  for  the  board  of  Mrs.  Royal  and  the  servant,  not  S^f"^"^ 
only  without  but  against  the  evidence  and  the  law,  the  granted, 
verdict  cannot  be  ©ustained. 

The  amount  found,  also  seems  to  include  some  time 
after  the  institution  of  the  suit.  This  is  certainly 
wrong.  But,  we  suppose  it  probable  that  th)9  anomaly 
is  produced  by  some  mistake  in  dating  the  year  of  the 
board,  in  the  account.  As  the  cause  must,  for  the 
other  objection,  be  reversed,  it  is  not  necessary  that  we 
should  say  more  on  this,  than  to  refer  to  it  and  state 
that  if  there  be  no  mistake  in  the  date  of  the  account, 
the  verdict  and  judgment  should  have  excluded  the 
time  subsequent  to  the  date  of  the  writ,  and  all  time 
posterior  to  the  death  of  T*  Royal. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial. 

Hoggin  and  Combs,  for  plaintiffs;  Chinn,  for  de- 
fendant. 


Evans  vs.  Har&wicKs  heirs.  d*bt. 

Error  to  the  Fayette  Circuit;  George  Shannon,  Judge.        Case  112. 

Appeal  bond*     Condition.     Declaration.    Nul  tiel  record. 
Variance.     Identity. 

Judge  Robertson,  delivered  the  opinion  of  the  Court.  June  9. 

A  judgment  in  ejectment  having  been  statement  oC 
rendered  against  John  Hard  wick's  heirs,  on  the  demise  the  case, 
of  John  and  Samuel  Ashley,  commissioners  appointed 
for  that  purpose,  valued  the  improvements  at  $191 
45  1-2  cents,  for  which  the  Ashley*  refusing  to  execute 
bond,  judgment  was  entered  up  against  them  by  the 
court. 

Prom  this  judgment  they  appealed,  and  the  present 
plaintiff  in  error,  Evans,  was  their  security  in  the  ap- 
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EvAwa  peal  bon(i#     The  condition  of  the  bond  was  for  the 

Hardwick'i  **ue  Pr°secution  of  the  appeal,  and  for  payment  of  all 

heirs.       costs  and  damages  which  might  result  from  an  affinn- 

■ ance  of  the  judgment,  or  a  dismission  of  the  appeal, 

reciting  the  judgment  as  one  rendered  on  the  award  of 
arbitrators.  The  bond  was  made  payable  "to  the  heirs 
of  John  Hardwick*" 

The  appeal  was  dismissed  by  the  court  of  appeals 
with  costs  and  damages.  And  thereupon,  this  suit  was 
brought  on  the  appeal  bond,  against  Evans,  (the  secu- 
rity,) by  several  persons  styling  themselves  the  heirs  of 
Hard  wick,  charging  for  breaches:  1st.  The  non-pay- 
ment of  the  damages  and  costs;  and,  2d.  The  non- 
payment of  the  amount  of  the  original  judgment, 
which  had  been  appealed  from. 

A  demurrer  to  the  2d  breach  was  overruled,  and 
issues  of  covenants  performed,  and  of  "nul  tiel  record? 
were  made  up,  on  which,  the  court  having  decided 
that  there  was  such  record  as  that  recited,  the  jury 
found  a  verdict  and  the  court  rendered  judgment  for 
the  aggregate  of  the  original  judgment,  the  costs  and 
the  damages.  To  reverse  which,  this  writ  af  error  i$ 
prosecuted. 

Three  questions  arise  out  of  the  record.  1st.  Wqs 
The  questions  the  proof  sufficient  to  sustain  the  right  of  the  plain- 
far  deciiion.    tiffs  below,  to  sue  as  Hardwick's  heirs?  2d.  Was  the 
decision  on  the  plea  of  ^ul  tiel  record?  correct?  3d, 
Did  the  2d  breach  authorize  a  recovery  of  the  amount 
of  the  original  judgment? 

boDnd,Ppaya-        These  questions  will  all  be  answered  in  the  affirm- 

ble  "to  the       fttive. 

tbebeirsofH.  All  the  heirs  of  Hard  wick  were  plaintiffs,  and  the 
embracing  the  husbands  of  his  daughters  were  also  plaintiffs;  the  de- 
busbandt  of     claration  styling  them  the  whole  "heirs  of  John  Hard- 

M»£ata!a  wick-"    We  8ee  no  sen8iUe  objection  to  this.    The 

an  action,  bond  is  to  the  heirs.    The  suit  should  be  brought  in 

jointly,  in  the  name  of  the  heirs  and  according  to  the  legal  con- 

mum  rti?  faction  and  effect  of  the  bond.     For  this  purpose  the 

ids  them-  children  of  Hard  wick,  and  the  husbands  of  thedaugh- 

selvei  the  ters  are  the  heirs  and  the  obligees.     Consequently,  the 

forbreachof  j°^n^er  °f  *^e  husbands  with  their  wives,  and  the  deno- 

conditioa  of  mi  nation  of  them  all  as  the  heirs  of  Hardwick,  were 

{he  bond.  proper. 
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The  objection  made  to  the  identity  of  the  record  is,  Hahcock 
that  the  declaration  describes  it  as  a  record  of  a  judg-  gHIP/l# 
ment  on  the  award  of  arbitrators,  and  that  exhibited 


is  one  of  a  judgment  on  the  report  of  commissioners.  If  adeclara- 
This  we  consider  an  immaterial  variance.     There  is  Jf  j"^.1^?6 
enough  in  the  record  to  identify  the  judgments  proved  aBjt  i«Tnap- 
and  declared  on.     Besides,  the  judgment  is  described  peal  bond, 
in  the  declaration,  as  it  is  in  the  appeal  bond.     This  -n^  P"**1  **  ^ 
was  proper.    It  could  not  have  been  otherwise.    Con-  ,u 
scquently,  if  there  had  been  a  material  variance,  the 
defendants  below  could  not  take  advantage  of  it,  be- 
cause the  appeal  bond  would  show  on  what  case  it  was 
given. 

As  to  the  3d  and  last  question,  the  case  of  Moore  Appeal  bond, 
vs,  Gorin,  2  Litt.  1 86 ,  seems  to  be  decisive.     The  con-  ^i"™^ 
dition  of  the  bond  for  which  the  2d  breach  is  assigned,  prosecution 
is  substantially  that,  given  by  the  act  of  assembly.    It  of  appeal," 
was  certainly  the  intention  of  the  legislature  to  secure  bJ,Drg,th^°bl1" 
the  debt  as  well  as  costs  and  damages,  by  requiring  an  breacbfto 
appeal  bond  with  security.     Such  will  be  the  effect  pay  debt,  da- 
of  such  a  bond,  conditioned  simply  for  "the  due prosecu-  ""J6*  *nd 
Hon  of  the  appeal,"    And  such  is  the  decision  in  the  case  cos  ' 
2  Littell. 

The  judgment  of  the  circuit  court  is,  therefore,  af- 
firmed, with  costs  and  damages. 

Crittenden,  for  plaintiff;  Hanson,  for  defendants. 


Hancock  vs.  Ship.  c*«- 

Appeal  from  the  Franklin  Circuit;  Henry  Datidoc,  Judge.      Caie  US. 

Warranty*    Fraud.   Action  on  the  case.    Trustee.    Cestui 
que  trust.    Purchaser.     Sale.     Title. 

Judge  RoBERTfoif  delivered  the  opinion  of  the  Court.  June  9. 

Hancock  sold  a  negro  girl  to  Ship,  for  Statement  eX 
$300,  and  by  a  bill  of  sale,  warranted  the  title.  Ship  the  caie. 
retained  the  undisturbed  possession  of  the  slave,  until 
her  death.  He  then  brought  an  action  on  the  case, 
for  a  fraudulent  warranty,  and  obtained  judgment  for 
$276  in  damages.  During  the  progress  of  the  trial, 
and  after  the  verdict,  various  questions  arose*  which 
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Hancock 

VI. 

Ship 


Facta  proved 
in  the  caase. 


Sales  of  a  ne- 
gro, by  cestui 
que  tmsty 
with  the  ap- 
probation i 
consent  of 
truntee,  vests 
an  absolute 
title  in  the 
purchaser. 


are  reserved  on  the  record  for  our  revisal,  but  it  will 
not  be  necessary  to  notice  them  all. 

The  objection  made  to  Hancock's  title  is,  that  the 
girl  belonged  to  Warrage  and  wife,  as  cestui  que  trusts, 
under  a  deed  of  trust,  executed  by  her  father,  the 
original  owner. 

The  proof  is,  that  the  girl  was  loaned  to  Warrage, 
in  May,  1817,  and  remained  in  his  possession,  in  Vir- 
ginia, until  the  17th  December,  1822,  when  the  deed 
of  trust  was  executed;  and  continued  in  his  possession 
until  some  time  in  1823,  when  he  and  his  wife,  with 
the  assent  and  concurrence  of  the  trustee,  for  a  full 
consideration,  sold  her  to  the  plaintiff*  in  error,  for  the 
purpose  of  raising  funds  to  enable  them  (Warrage  and 
wife)  to  remove  to  Kentucky.  That  part  of  the  price 
of  the  girl,  was  appropriated  to  this  object,  and  the 
remainder  expended  in  the  purchase  of  land,  in  Ken- 
tucky, which  was  secured  to  them  in  trust,  as  the  girl 
had  been.  That  Hancock  took  possessession  of  the 
girl,  when  he  bought  her* brought  her  to  Kentucky, 
and  shortly  afterwards  sold  her  to  Ship. 

We  shall  not  decide  whether  Ship  could  maintain 
an  action,  for  the  breach  of  warranty  of  title,  after  the 
death  of  the  negro,  having  retained  possession  of  her 
without  interference.  Nor  whether,  if  he  could  main- 
tain such  action,  he  should  be  restricted  to  the  actual 
injury,  or  might  recover  the  whole  consideration ;  nor 
whether  more  than  five  years  actual  and  continued 
possession  by  Warrage,  in  Virginia,  before  the  date  of 
the  deed  of  trust,  vested  the  title  in  him,  so  far  as  his 
creditors  or  subsequent  purchasers  from  him,  might  be 
interested.  There  is  one  fact  in  the  cause  which  is 
decisive. 

The  sale  by  Warrage  and  wife,  with  the  approba- 
tion of  the  grantor,  and  the  trustee,  vested  the  whole 
right  in  the  purchaser.  The  trustee  held  the  legal 
right;  the  cestui  que  trusts  held  the  equity;  both  were 
concentrated  by  the  sale,  in  Hancock.  A  sale  by  the 
trustee  alone,  would  have  vested  the  legal  right. 
And  we  doubt  whether  a  court  of  chancery  would 
listen  to  an  application  of  Warrage  and  wife,  to  estab- 
lish their  equitable  claim  against  a  remote  purchaser^ 
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without  notice  of  their  right,  and  especially  after  they  HAwcacic 
had  accepted  another  trust,  the  product  of  the  sale  gHIP# 

by  their  trustee.     Indeed  we  feel  very  sure,  that  such ■■ 

a  claim  could  not  fail  to  be  discountenanced. 

But  when  Warrage  and  wife,  not  only  enjoyed*  the 
benefit  of  the  sale,  made  of  the  legal  title,  but  expressly 
parted  with  all  their  right  to  the  purchaser,  what 
semblance  of  right  have  they  now?  If  the  trust  had 
been  for  the  separate  use  of  the  wife,  she  alone  was 
competent  to  dispose  of  it.  If,  as  in  this  case,  the 
trust  enured  to  the  joint  use  of  husband  and  wife, 
surely  they  were  both  able  to  sell  it  to  another.  If, 
therefore,  the  title  must  be  traced  to  the  deed  of  trust, 
and  did  not  exist  before  its  date,. and  independently  of 
it,  a  complete  title  is  proved  to  have  been  transferred 
to  Hancock:  and  consequently,  even  if  Ship,  by  his 
purchase,  stood  in  no  better  attitude  than  Hancock 
did,  he  was  never  in  the  remotest  danger  of  being  sup- 
planted by  Warrage  and  wife,  or  their  trustee,  or  any 
other  person  claiming  by  the  deed  of  trust.  Without 
establishing  the  validity  and  effective  operation  of  the 
deed  of  trust,  he  could  have  no  pretext  of  objection 
to  the  title  which  he  had  acquired.  If  he  had  suc- 
ceeded in  "Shewing  that  the  title  was  derived  from  the 
deed  of  trust,  and  that  alone,  he  had  thereby  en- 
trenched himself  behind  a  rampart,  which  would 
secure  him  from  all  danger.  By  establishing  the  effi- 
ciency of  the  trust,  he  would  indubitably  establish  his 
own  right.  Whatever  may  be  thought  of  the  deed  of 
trust,  therefore,  the  plaintiff  below  has  shown,  with 
the  co-operation  of  the  defendant  there,  but  plaintiff 
here,  that  he  held  a  clear  and  indisputable  title  to  the 
negro  girl.  If  he  look  to  the  deed  of  trust,  we  can* 
not  imagine  a  better  title  than  that  derived  to  him, 
from  the  sale  by  the  trustee,  and  the  beneficial  parties 
to  his  vendor.  The  deed  dut  of  the  question,  his  title 
is  unquestionable.  Moreover  no  suit  had  been  brought 
against  him,  and  he  was  in  danger  of  none.  It  could 
not  have  jeoparded  his  right,  if  it  had  been  brought, 
provided  he  had  defended  it  in  good  faith,  and  in 
earnest. 

The  verdict  and  judgment,  therefore,  on  this  ground 
if  there  were  no  other,  are  erroneous. 
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FoRfiEi'i  fa1!.      The  objection  to  the  declaration  is  not  valid.     Ai- 
Brents  &c     though  n  w"tten  warranty  be  given,  an  action  on  the 

! L  case   may   be   sustained  for   fraud  in  the  warranty* 

Fraud  alleg-    Such  suits  are  not  unusual.    They  are   sustained   by 
ed  in  a  war-    authority,  and   by  principle  and  analogy.     For  the 
edjt  actibn?n  simple  warranty  suit  must  be  brought  "ea?  contractu^* 
the  case,        and  of  course  must  be  covenant,  if  the  warranty  be 
whether  war-  \n  writing.     But  whether  it  be  written  or  parol,  suit 
orDby  pa"ol?n  for  a  fraud  in  making  it,  should  be  case,  «ea>  delicto.'9 
But  for  the  reasons  before  assigned,  the  judgment 
of  the  circuit  court  is  reversed,  and  the  cause  reman- 
ded, with  instructions  to  set  aside  the  verdict  and  grant 
anew  trial. 

Talbot  and  Monroe,  for  appellant;   Crittenden  and 
Triplet^  for  appellee. 


chancery.       Forbes's  heirs  vs.  Mitchell  and  Brents. 

Case  114.  Error  to  the  Green  circuit;  Benjamin  Monroe,  lodge. 

Statutory  guardian.  Prochein  ami.  Rule  for  settle^ 
ment  between  guardian  and  ward.  Powers  of  guardian 
to  commute  debts  or  judgments  due  to  ward.  Responsi- 
bility of  guardian.     Interest. 

June  9.  Judge  Underwood,  delivered  the  opinion  of  the  Court. 

At   the  February  term,  of  the  Green 

Bill  in  chan-  circuit  court,  1820,  the  plaintiff  in  error  recovered  a 

C?»2ffobTn  er-   JU(*gment,  against   Wilcox   and  Martin,  for  $550,  in 

ror  vs.'  dePts.  damages  besides  costs.     The  judgment  at  law  having 

to  account      been  enjoined  at  the  August  term,  1821,  of  said  court, 

for  money      the  injunction  was  dissolved,  with  costs  and  damages; 

Mitchell  as     the  damages   awarded,  amounting   to  $56  33    1-2. 

statutory        Mitchell  was  statutory  guardian  to  the  plaintiffs  in  er> 

guardian,  k     TOty  and  their  next  friend  in  the  prosecution  of  the  suit 

prochemami.  against   Wilcox  and   Martin,     Brent  was  Mitchell's 

surety,  in  his  guardian  bond.     The  plaintiffs  in  error, 

on  attaining  full  age,  instituted  a  suit  in  chancery,  in 

the  circuit  court,  against  Mitchell  and  Brents,  to  have 

an  account  of  the  guardianship  transactions,  and  to' 

compel  the  defendants  to  pay  the  amount  due.     It 

does  not  appear  from  the  pleadings  or  proof,  that  any 

thing  is  involved  in  the  controversy)  except  the  dam- 
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ages  recovered  in  the  suit  at  law,  and  in  the  chancery  Forties's  h'*' 
Buit,  and  the  costs  of  each.     The  bill   charges,  that  brbnts  &c. 

Mitchell  had  collected  all,  and   tailed  to  pay  over,  as I — 1 

he  should  have  done* 

Mitchell  does  not  deny  his  having  settled  the  amount  R««»ted,  on 
of  the  judgments,  and  received  them  fully;  but  insists,  that*theD 
acting  as  he  thought  best,  he  compromised  and  took  judgments  for 
property  at  valuation,  to-wit:    horsed;  that  he  sold  the  money 
the  horses  for  $378  62  1-2  only,  and,  that  after  deduct-  commuted  for 
ing  proper  charges,  he  had  paid  over  the  residue  to  a  ]eu  sum  in 
his  wards,  in  advances  as  they  required*  hones. 

The  first  question  presented  for  consideration  is,  statutory 
could  Mitchell  compromise  the  judgments,  and  receive  r«*rdian,or 
horses  in  discharger  of  them t    It  might  be  made  a  {JSJ^haTa 
question,  whether  he  had  lawful  authority  to  discharge  right  tocom- 
the  defendants  Wilcox  and   Martin,  against   whom  note  the 
judgment  had  been  rendered,  upon,  any  consideration  JJ^J,0^"11*" 
lie  might  think  proper  to  accept  from  them,  other  than  ward  or  in- 
the  amount  of  the  judgments  in  money;  but  if  he  fant;  ifhedo 
could,  in  doing  so,  it  does  not  follow,  that  his  wards  ^le  for  the" 
would  be  bound  to  accept  the  consideration   received  amount  and 
by  him.     On  the  contrary,  we  think  there  is  no  such  interest, 
obligation  imposed  upon  them,  and  that  when  a  guar-  SMerf'  Y*1* 
dian  commutes  his  ward's  debts,  or  judgments  for  pro-  c/of^debtor 
perty,  he  makes  himself  debtor  to  the  wards  for  the  constitute  an 
amount,  if  they  choose  to  recognise  the  discharge  of  e3tcfePtion* 
their  debtors  by  the   guardian.     If  there  be  any   ex- 
ception to  this  rule,  growing  out  of  the  insolvency   of 
the  debtor,  frttm  whom  the  guardian  may  receive  a 
trifle,  in  lien  of  the  whole  debt,  there  is   no   circum- 
stance in  this  cause,  which  can  bring  Mitchell  within 
the  exception.     The  insolvency  of  WilcoX  and   Mar- 
tin, is  not  shewn,  and  the  presumption,  in  the  absence 
of  proof,  cannot  be,  that  they  are  insolvent,  much  less 
would  such  a  presumption  extend  to  the  sureties  in 
the  injunction  bond.     As  statutory  guardian,  Mitch- 
ell had  no  authority  to  compromise,  and  to   receive 
property  for  bis  wards,  in  discharge  of  the  judgments, 
nor  had  he,  asprochein  ami,  any  power  to  do  so,  which 
can  avail  him  in  this  case*     Asprochein  ami,  it  was  his 
duty  to  prosecute,  faithfully  and  diligently.     For  mis- 
behaviour, he  is  liable  to  the  infant.     We  are  there- 
fore of  opinion,  that  Mitchell  is  properly  liable  to  th* 
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Forbe*'« H'a.  plaintiff*  in  error,  for  $550,  with  interest  thereon,  at 
Brents  &c.  ^e  ra*e  °f  8*x  Per  cent,  per  annum,  from  the  day  judg- 
— ment  was  rendered  therefor,  up  to  the  time  he  set- 
tled the  judgment,  by  receiving  horses,  and  also  for  the 
sum  of  $56  33  1-3,  the  damages  awarded  by  the  chan- 
cellor. Mitchell  should  be  charged  with  interest  on 
the  damages  assessed  by  the  jury,  on  the  trial  at  law, 
because,  on  the  dissolution  of  the  injunction,  he  could 
have  collected  interest. 

The  aggregate  sum  thus  made  up,  should  be  consid- 
The  aj#re-  ere()  ag  a  capital  coming  to  his  hands,  for  his  wards* 
cTpaUno^in-  on  ^e  ^ay  *^e  horses  were  paid  to  him,  and  as  he 
terest,  due  to  has  not  furnished  an  inventory  of  his  ward's  estate, 
ward,  on  the  anJ  settled  his  accounts  as  required  by  Jaw,  he  must 
motatioD01"  account  for  interest,  at  six  per  cent,  per  annum,  on  the 
considered  at  capital,  from  the  day  it  came  to  his  hands,  up  to  the 
capital  in  the  time  of  rendering  the  final  decree;  but  for  all  interme- 
euardian*  if  ^iate  payments,  he  must  have  credit  as  of  the  days,  on 
his  accounts  which  they  were  made,  calculating  interest  on  the 
not  settled  capital,  to  the  date  of  the  first  payment,  and  then  de- 
fa^rel^on-0  ducting  jt  fr°m  principal  and  interest, if  the  payment 
■ible,  after  de-  exceeds  theamount  of  interest;  and  then  calculate  inter- 
ducting  legal  est  to  the  next  payment,  and  so  progress,  as  to  pay  off 
and  "advancM  t,ieinterest  first*  and  yet  nottoallow  compound  interest. 
fromatimeDCei  Holding  Mitchell  accountable  to  this  extent,  it  is  very 
to  time,  as  obvious,  on  a  slight  calculation,  that  the  court  has  not 
made  ex  (in-  decreed  against  him  and  his  surety,  as  much  as  the 
res" fits?  ' and  Pontiffs  in  error  were  entitled  to.  From  the  state- 
not  com-  ments  made  in  Mitchell's  answer,  and  from  the  deposi- 
poundinpe.  tions,  it  is  clear,  that  Mitchell  did  not  receive  the 
^TrdianVon*  llorse9  in  Pavment>  earlier  than  August,  1821.  He 
settlement,  be  says,  they  were  received,  pending  a  bill  of  injunction 
credited  for  in  Washington,  which  was  the  last  bill  filed  by  Wilcox^ 
jondnth7ln^  consequently,  that  in  Green  must  have  preceded  it 
come  of  his  The  time  when  the  horses  were  received,  does  not 
ward?  appear  any  where  in  the    record.     Nor  does  it  ap- 

pear, that  there  were  more  injunctions  than  one,  ex- 
cept from  Mitchell's  answer.  Without  its  appearing 
precisely  when  Mitchell  did  settle  the  judgment,  it 
would  not  do  injustice  to  assume  six  months  after 
August  term,  1821,  as  the  time;  because,  by  diligence 
the  debts  might  have  been  replevied  and  collected 
within  that  time,  and  it  does  not  appear  in  evidence, 
that  there  was  any  thing  to  prevent  it.     On  the  return 
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of  the  cause,  the  circuit  court  will  take  the  February  Forbw'sh's 
term,  1822,  as  the  date,  up  to  which  interest  on   the  brent8,&c. 

$550,  H  to  be  calculated,  making  two  years.     It  is 1 — 1 

clear  from  Mitchell's  charges  for  keeping  the  horses, 
that  they  were  received  sometime  before  October, 
1822,  and  it  may  be  inferred,  that  it  was  later  than 
February,  but  it  can  make  very  little  difference  in  the 
calculation,  whether  it  is  predicated,  on  the  ground,  that 
the  horses  were  received  in  February  or  the  fall  fol- 
lowing. According  to  the  foregoing  principles,  at  the 
February  term,  1 822,  Mitchell  ought  to  have  received 
$672  33  for  the  plaintiffs  in  error,  exclusive  of  costs. 
With  these  costs  it  is  unnecessary  to  charge  him,  be- 
cause, he  would  have  to  pay  them  out  in  discharging 
officer's  fees,  apd  for  which  consequently,  he  ought  not 
to  be  credited.  From  this  sum  should  be  taken' an  allow- 
ance for  Mitchell's  services  as  guardian  in  collecting 
the  money,  superintending  suits,  &c>,say  five  per  cent. 
$33  61,  to  which,  add  $10  for  the  attorney,  over  and 
above  the  legal  fees,  taxed  for  the  attorney,  &c,  re- 
covered as  costs,  and  which  sums,  not  to  be  resisted 
by  the  complainants,  and  there  is  an  amount  of  $43  61, 
to  be  taken  from  $672  33,  which  leaves  $628  72,  clear 
of  charges,  which  the  plaintiffs  in  error  were  entitled 
to,  at  the  last  February  term,  1822,  of  the  Green  cir- 
cuit court*.  This  sum,  divided  into  three  parts,  gives 
$209  57,  for  each  ward.  It  was  Mitchell's  duty  by 
law,  to  give  an  account  of  this  to  the  court  of  his  coun- 
ty, and  under  their  directions,  to  keep  it  out  on  inter- 
est, upon  such  security. as  they  might  approve,  and  to 
make  settlements  from  year  to  year.  Having  failed 
to  do  so,  he  must  now  answer  for  the  last  named  sum, 
with  interest  to  each  of  his  wards,  as  already  directed, 
Jrom  the  February  term,  1822,  of  the  Green  circuit 
court.  But  he  must  have  credit  for  the  following 
sums,  as  paid  at  the  times  specified,  to- wit;  $62  26, 
balance  after  deducting  item  for  lent  money  and 
fee  bill,  both  of  which  are  denied ,  and  there  is  no 
proof  of  them,  paid  his  ward,  Maria,  December  9th, 
1822;  $33  33  1-3,  being  one  third  of  the  $100  or- 
der, in  favor  of  Yates  Forbes,  to  be  considered  as  paid, 
April  23d,  1 823;  $36  75,  paid  his  ward,  Eliza,  April  21, 
1823,  andjher  portion  of  said  order,  $33  33  1-3,  paid 
April  23,  1823$  $39  6  1-4,  paid  his  ward,  Patsey,  and 
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Forbes'ib's.  $33  33  i-3,  her  share  of  said  order,  in  fall  $72  39,  paid 
Brents  &c.  23<*  April,  1823-  There  is  no  date  to  the  important 
-  «  ■  ■  >  items  in  the  account,  exhibited  by  Mitchell  against  his 
ward,  Patsey,  except  the  two  last,  and  they  are  only 
•dated  by  the  yean  We  have  therefore,  put  the  whole 
credit,  under  date  of  22d  April,  1824,  de  minimis  nan 
curat  lex, 

Mitchell  cannot  enforce  his  contract  with  bis  ward, 
Patsey,  for  the  mare,  because  of  her  non  age  at  the 
time.  The  order  for  $10,  is  subject  to  the  same  ob- 
jection. Good  policy  and  positive  law,  alike,  render 
the  contracts  of  infants,  voidable.  The  complainant, 
Patsey,  relies  on  her  infancy  to  avoid  the  contract,  ret 
ative  to  the  mare.  But  as  it  is  acknowledged  in  her 
answer,  that  the  mare  was  worth  $45  or  $50  currency, 
worth  half  its  nominal  amount  in  specie,  and  as  it  is 
shewn  in  proof,  that  she  sold  the  mare  to  Mitchell's  son 
for  $42  50  currency,  and  that  too,  after  she  arrived  at 
age,  as  we  think,  may  be  fairly  inferred  from  the  evi- 
dence,  it  is  not  reasonable  upon  her  disafgrmance  of 
the  contract,  to  refuse  to  account  for  the  value  of  the 
mare.  It  would  be  unjust  that  She  should  appropri- 
ate the  property  to  her  own  use,  after  arriving  at  age, 
without  accounting  for  its  value.  While,  therefore, 
we  exonerate  her  from  the  contract,  under  the  privi- 
lege of  infancy,  we  do  not  perceive,  under  the  circum- 
stances of  this  case,  that  it  would  violate  any  settled 
principle,  to  require  the  complainant,  Patsey,  to  give 
Mitchell  credit  for  $25,  the  specie  value  of  the  mare, 
according  to  her  admission »  The  circuit  court  will 
therefore  give  a  credit,  for  that  sum  as  paid',  on  the  day 
said  Patsey  received  the  mare.  The  principle  that 
complainants  should  do  justice  before  asking  it,  directs 
us  in  this  particular  case.  We  do  not  mean  to  estab- 
lish a  precedent,  by  which  guardians  shall  be  tolerated 
in  withholding  the  estates  of  their  wards  until  they  ac- 
count for  property,  imprudently  sold  to  them  by  their 
guardian,  and  squandered  and  spent,  during  their  mi- 
nority, Mitchell  must  loose  the  last  item  in  his  account, 
to- wit:  $5  for  the  season  of  a  mare  to  Conqueror,  be* 
cause  it  is  denied,  and  there  is  no  proof.  On  the  re- 
turn of  the  cause  to  the  circuit  court,  if  Mitchell 
has  made  any  payments  under  the  decree  of  that 
court,  they  must   be  credited  to  him  as  equity  may 
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require.    The  case  of  Campbell  vs.  Williams,  3  Mon-  p»" 
roe,  1-22;  may  be  consulted  on  the  duties  of  guardians*  bbckJf,i"t». 

It  is  to  be  regretted,  that  their  duties  in  general  are  so  — . L- 

loosely  performed.  We  have  no  doubt  they  are  often 
neglected,  without  any  culpable  motive,  and  they  are 
frequently  transcended,  as  in  this  case,  with  the  al- 
leged design  of  benefitting  the  ward,  and  it  may  fre- 
quently happen,  that  cases  bearing  with  apparent 
hardships  upon  guardians,  may  present  themselves. 
To  these  we  must  say,  that  nothing  can  justify  us,  in 
tolerating  guardians  to  depart  from  the  law,  and  if  their 
discretion  was  made  the  rule  of  their  conduct,  instead 
of  the  injunctions  of  the  statute,  the  abuses  to  which  it 
would  lead,  would  be  more  intolerable  than  the  occa- 
sional losses,  resulting  from  good  motives,  and  mis- 
placed .confidence. 

The  decree  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  a  decree,  not  inconsistent  with 
this  opinion.  The  plaintiffs  in  error,  must  recover 
their  costsv 

Triplet^  for  plaintifft ;  Denny  and  Crittenden,  for  de- 
defendants. 


Pyle  vs.  Beckwith.  cam. 

Error  to  the  Brecken ridge  Circuit;  Alnet  M'Lean,  Judge.      Case  lit. 
Fraud*     Limitation  at  law.     Rule  in  equity. 
Judge  Robertson,  delivered  the  opinion  of  the  Court.  June  10. 

This  suit  was  brought  for  an  alleged 
fraud  in  the  sale  of  a  tract  of  land,  of  which  the  ven- 
dee was  afterwards  evicted. 

On  the  issue  of  limitation,  the  court  instructed  the  At  law ,  the 
jury  that  the  cause  of  action  did  not  commence  until  !,™iatllJ!cm  #k  - 
the  eviction.     This  was  erroneous.     The  suit  being  committing  el 
for  the  fraud  and  not  for  a  warranty,  the  cause  of  the  fraud.  In 
action  accrued,  on  the  sale;  and  the  limitation  com-  Se'tuoe'of* 
menced  running  as  soon  as  the  fraud  was  committed,  discovery. 

The  rule  is  otherwise  in  equity.    There  the  limita- 
tion takes  date  from  the  discovery  of  the  fraud. 
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Gibsopt,  Jco. 

VI. 

Wei*,  &c. 


No  other  error  is  perceived  in  the  record.  Bat  for 
the  misinstruction  of  the  court,  on  the  statute  of  limi- 
tations, the  judgment  and  verdict  must  he  reversed  and 
set  aside,  and  the  cause  remanded  for  a  new  triaL 

Wickliffe,  for  plaintiff;  Denny,  for  defendant. 


petition,  Ac     Gib  son  et  als.  vs.  Weir  and  Anderson. 

Case  116.  Error  to  the  Fayette  Circuit;  Jessie  Bledsoe,  Judge. 

Release.     Plea.     Demurrer. 


June  10. 


Flea  of  re- 
lease ,  must 
shew  that  it 
was  under 
seal,  or  Mother* 
true  effective^ 
or  plea  insuf- 
ficient. 


Suit  a*ain«t 
"two,  one 
pleads  Sf  issue, 
irregular  to 
render  judg- 
ment against 
plaintiffs, 
without  trial 
•f  the  issue, 
and  notice 
of  the  deft. 
net  pleading. 


Judge  Robertson  delivered  the  opinion  of  the  Court. 

Gibson  &.  Co.  brought  a  petition  and 
summons  against  Wm,  Anderson  and  James  Weir,  on 
a  note  signed  uWm.  Anderson  &  Co."  Weir  plead 
non  est  factum;  and  by  leave  of  the  .court,  at  a  subse- 
quent term,  filed  a  plea,  averring  that  the  plaintiff  had 
released  Anderson  from  further  liability  on  account  of 
the  note;  whereby  he  (Weir)  was  discharged  by  ope- 
ration of  law.  The  plaintiffs  demurred  to  this  latter 
plea.  No  release  is  shown  in  the  record,  except  one 
copied  in  the  deposition  of  Anderson  himself,  which  is 
filed.  Anderson  did  not  plead;  but  the  court  overrul- 
ed the  demurrer  to  the  2d  plea,  and  thereupon,  gave 
judgment  for  the  defendants. 

There  is  nothing  in  the  record,  which  can  sustain 
this  judgment.  The  plea  of  release  is  insufficient.  It 
does  not  show  that  the  release  was  under  seal,  or  other- 
wise effective.  And  the  copy  recited  in  the  deposi- 
tion, (if  it  could  be  received,)  is  without  seal. 

The  demurrer -ought,  therefore,  to  have  been  sus- 
tained. 

As  there  was  an  issue  on  the  plea  of  non  est  factum, 
it  was  error  to  render  judgment  against  the  plaintiffs 
without  a  trial  of  that  issue,  by  a  jury,  unless  the  re- 
lease had  been  shown  to  be  such  as  to  bar  the  action* 
Nor  was  it  regular  to  render  judgment  without  either 
an  abatement  as  to  Anderson,  or  some  other  legal 
notice  of  him  on  the  record. 

The  judgment  is,  therefore,  reversed,  and  the  cause 
remanded  for  proceedings  consistent  with  this  opinion* 

Combs  and  Richardson,  for  plaintiffs. 
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Wallace  vs.  Maxwell,  fyc.  ejkctm*«t. 

Appeal  from  the  Madifon  Circuit;  Thomai  M.  Hickct,  Judge.    Caie  117. 

Boundaries.  Nem  trial.  Estoppel.  Deeds*  Patents* 
Surveys.  .Mistakes.  Fraud.  Presumption.  Instruc- 
tions.    Exceptions.     Error* 

Judge  Undcrwood  delivered  the  opinion  of  the  Court.  June  10. 

This  was  an  ejectment  instituted  by  the  statement  of 
appellees  against  the  appellant,  to  recover  a  few  acres  the  title  of 
of  land.     The  lessors  of  the  plaintiff  claimed  under  a  '^fj-ff" 
patent  or  patents  to  John  Anderson,  a  deed  from  him  p 
to  William  Anderson,  and  a   deed  from  him  to  Max- 
well, and  the  sole  inquiry   properly   involved    in  the 
controversy,  was,  to  ascertain  what  lands  were  inclu- 
ded by  the  boundary  set  forth  in  the  deed,  from  the 
patentee  to  his  son  William.     All  other  matters  were 
too  plain  for  the  slightest  doubt  or  difficulty  to  arise 
out  of  them. 

Two  tracts  of  land  w*re  granted  to  John  Anderson.  Date  of  [to- 
on the  15th  June,  1784,  one  of  400,  the  other  of  200  *"^^Jir 
acres,  adjoining  each  other,  bounded  by  lines  running  distance*? 
in  the  cardinal  points.     The  tract  of  400  acres,  accor- 
ding to  the  patent,  extended  320  poles  from  east  to 
west, and  200  poles  from  north  to  south;  the  tract  of 
200  acres  began  at  the  south  east  corner  of  the  tract 
of  400  acres,  and  extended  west  300  poles,  and  south 
107  poles. 

On  the  2d  of  July,  1793,  John  Anderson  conveyed  Deed  from 
to  William  Anderson,  a  parcel  of  the  400  acres  tract,  patentee  to 
said  in  the  deed  to  be  200  acres,  beginning  at  the  north  ^™#. Ander" 
east  corner,  and  calling  to  run  west  162  poles;  thence  " 
south,  116  poles;    thence  west,   2  1-3  poles;  thence 
south,  64  poles;  thence  east,  166  poles;  thence  north, 
180  poles,  to  the  beginning,  calling  for  trees  as  cor- 
ners, at  the  end  of  each  distance. 

It  is  thus  manifest,  by  comparing  the  patent  and  If  vendor  hold 
deed,  that  if  the  patent  lines  were  not  shorter  than  }wodt^?.ct.,  of 
stated  to  be,  between  the  objects  called  for,  and  if  the  ^  and  w^a 
lines  in  the  deed  between  the  corners  called  for,  were  certain  quan- 
not  longer  than  stated  to  be  in  the  deed,  then  the  lity  jjJ  m«lei 
southern  limit  of  the  200  acres  conveyed,  would  not  tho»  it  call  for 
reach  the  southern  limit  of  the  400  acres,  as  granted,  one  tract;  jet 
by  20  poles;  and  yet  it  is  contended  by  the  lessors,  that  if  the  metes 


Digitized 


by  Google 


448 


J.  J.  MARSHALL'S  REPORTS. 


Wallace 

vs. 
Maxwell  &c 

and  bounds 
run  into  the 
other,  pur- 
chaser shall 
hold  accord- 
ing to  the 
metes  and 
bounds. 

When  the 
corners  are 
destroyed  by 
violence  or 
time,  parol 
proof  to  be 
admitted  to 
poiDt  out 
where  they 
were. 


the  200  acres  conveyed,  may  not  only  reach  the  south- 
ern boundary  of  the  400  acres'  patent,  but  actually  ex* 
tends  over  it,  into  the  limits  of  the  200  acres'  patent, 
and  that  the  lessors  must  hold  part  of  the  200  acres, 
because,  at  the  date  of  the  conveyance,,  both  tracts 
were  owned  by  the  vendor  and  patentee,  in  case  the 
boundaries  of  the  deed  should  cover  any  part  of  it. 

The  law  is  laid  down  correctly,  if  the  facts  will  jus- 
tify its  application,  but  in  the  absence  of  satisfactory 
proof,  as  to  the  position  of  the  southern  corners  of  the 
parcel  conveyed,  it  would  never  be  presumed  that 
they  run  into  the  200  acres  tract.  All  the  testi- 
mony concurs  in  showing  that  the  400  acres  tract  was 
not  200  poles  from  north  to  south.  The  southern  cor* 
ners  of  the  tract  are  not  identified  by  comer  trees 
now  standing,  corresponding  with  the  patent  calls, 
neither  are  the  southern  corners  called  fur,  in  Max- 
well's deed,  identified  by  standing  corner  trees,  cor- 
responding with  its  calls.  The  consequence  16,  that 
we  are  dependent  on  parol  proof  to  locate  the  corners, 
or  they  must  Be  ascertained  by  running  out  the  cor- 
ners and  distauces  of  the  title  papers  from  some  known 
corner.  The  north  east  corner  of  the  400  acres  tract, 
and  the  south  east  corner  of  the  200  acres  tract,  or  the 
places  where  they  stood,  are  established  by  clear, 
unconflicting  testimony.  The  division  corner  is  not, 
and  as  there  is  not  sufficient  space  between  said  cor- 
ners, to  give  the  patent  distances,  the  lines  of  each 
patent  must  be  shortened,  or  one  to  get  its  distance 
must  curtail  the  other.  We  know  of  no  rule  by  which 
to  be  governed  in  deciding  that  the  patent  distances 
shall  be  docked  proportionably,  for  the  purpose  of 
establishing  the  division  corner;  neither  can  we  say 
that  either  patent  shall  have  its  full  distance,  and 
thereby  curtail  the  other.  But  it  is  deemed  wholly 
unnecessary  to  the  merits  of  this  case,  to  settle  how 
the  division  corner,  between  the  two  tracts,  shall  be 
fixed.  It  is  only  important  to  ascertain  where  the 
southern  corners  of  Maxwell's  deed  shall  be  located, 
for  he  has  a  right  to  hold  up  to  them.  We  are  of 
opinion  that  the  weight  of  evidence  very  satisfactorily 
shews  that  the  south  east  corner  of  Maxwell's  deed,  a 
sugar  tree  did  not  stand  further  south  than  the  letter 
M,  on  Tunstall's  plat,  and  the  letter  A,  on  Crook's. 
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The  testimony  of  James  Anderson,  the  survey**  who*  WallAci 
**t  the  request  of  the  patentee*  laid  off  the  200  acres  maxwell  te 
for  the  lessors  of  the  plaintiff,  is  conclusive  upon  this  ■••■ 

head,  and  we  see  nothing  in  the  record  to  impeach  his 
credibility  sufficiently  strong  to  do  away  the  force  of 
his  testimony.  On  the  contrary,  there  are  many 
things  to  corroborate  it*  Such  as  the  putting  up  a  stone 
corner,  a  little  west  of  the  point  shown  by  Anderson* 
As  the  place  where  the  sugar  tree  stood*  and  the  well 
marked  line  running  west  from  the  stone  corner;  and 
the  fact  that  Anderson,  in  order  to  ascertain  the  south 
east  corner  of  the  plaintiff's  200  acres*  began  the  sur- 
vey at  the  south  east  corner  of  the  200  acres  patent* 
and  run  north  the  distance  called  for  in  the  200  acres 
(latent,  to- wit:  107  poles;  and  the  distance  from  Said 
south  east  corner  to  the  stone  corner,  is  found  now  to 
be  only  108  poles,  as  reported  by  Tunstall,  and  107 
poles  as  reported  by  Crook.  The  white  oak  and  hick- 
ory stumps  claimed  by  the  lessors  of  the  plaintiff,  as 
their  south  west  corner,  are  disproved  by  James  An- 
derson, the  surveyor,  who  fixes  that  corner  on  the 
marked  line  from  the  stone  corner,  between  the  two 
ash  trees,  at  12  on  Crook's  plat.  We  cannot  escape 
the  force  of  this  testimony,  except  by  believing  that 
James  Anderson  was  grossly  mistaken,  or  had  perjured 
himself*  and  in  the  absence  of  all  proof,  as  to  the 
want  of  credibility*  we  think  his  testimony  entitled  to 
additional  consideration,  from  the  fact  that  he  was 
employed  to  lay  off  the  land,  for  the  purpose  of  ena- 
bling the  patentee  to  make  the  deed,  and  his  swear- 
ing that  he  had  been  acquainted  with  the  owners  ever 
since* 

We  are  apprized  that  it  belongs  to  the  jury  to  judge  Tne  prorinoe 
of  the  credibility  of  witnesses,  and  if  there  was  any  ^dlh®^f7htd 
testimony  conducing  to  prove  that  the  south  east  cor-  iredfbiHty  of 
ner  of  Maxwell's  deed,  was  further  south  than  the  stone  the  testimony 
corner,  we  might  not  be  disposed  to  disturb  the  ver-  JV**  w^en 
diet;  but  the  only  evidence  in  the  cadse*  which  can  ^idmoe  oon*" 
justify  such  a  presumption,  is  the  call  of  distance  in  ducingto 
the  deed,  making  it  180  poles  from  the  north  east  cor-  iu*JX"! *. 
Her  of  the  400  acres  tract*  to  the  sugar  tree  called  for,  courtwillte* 
as  the  south  east  corner  of  the  200  acres,  conveyed  by  terpo*< 
the  patentee*    That  call  for  distance  should  yield  to 
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Wallace       the  positive  proof,  locating  the  object  called  for,  at  cr 

Maxwell  &o  a  '*^'G  to  ^e  ea8*  °'  ^ie  8lone  corner,  and  this  leads 
■  us  to  the  consideration  of  the  instructions  of  the  court 
in  regard  to  the  conclusive  effect  of  the  calls,  in  the 
title  papers  which  we  deem  erroneous, .  and  in  conse- 
quence of  which,  it  is  more  than  probable,  the  jury 
were  lead  to  disregard  the  testimony  of  the  surveyor, 
James  Anderson-  It  may,  however,  be  first  remarked, 
that  the  testimony   of  John   Anderson,   son  of  the 

Patentee,  and  brother  of  Wm.  Anderson,  fully  corro- 
orates  the  testimony  of  James  Anderson,  the  survey- 
or, the  two  brothers  being  chain  carriers  when  their 
lands  were  laid  off  by  him,  and  the  boundaries  marked. 

In  regard  to  the  instructions,  it  is  sufficient  to  state 
{feeds  ope-      that  the  court,  in  substance,  instructed  the  jury  thai 

toJfpeY,  pa-6*"  they  were  hound  t0  pre*™™  that  the  objects  called  for 
tents  are  only  in  the  deed,  from  the  patentee,  were  in  existence,  on 
#Hm*  fade  e-  the  ground,  at  the  date  of  the  deed,  as  described  in 

thefact/re-     the  dced*  mi  that  the  Patents  reacI*  ^ ere  conclusive 
cited,  parol     evidence  of  the  facts  stated  in  them,  and  showed  con- 
evidence  may  clusively,  that  the  surveys  for  400  and  200  acres  were 
to  control  t  Dotfna^e  at  ^e  same  time,  and  were  not  made  in  one 
or  control       original  survey,  and  that  there-  was  a  black  walnut, 
conrtet,  dia-    constituting  the  eastern  division  corner,  between  the 
ta?CM»  a"d  f   two  tracts.     We  believe  the  law  was  not  correctly  sta- 
a patent.' °    *c^»  an(*  t'1e  etket  of  the  misdirection  was  to  weaken 
the   testimony  of  James  Anderson,  and  to  show  that 
no  reliance  could  be  placed  on  his  statements,  relative 
to  the  manner  in  which  the  original  surveys  had  been 
made,  and  thereby  to  destroy  his  whole  testimony.    It 
may  be  conceded,  that  a  deed  will  operate  as  an  estop* 
pel,  so  that  the  party  executing  it,  and  those  claiming 
under  him,  cannot  gainsay   the  facts  recited  in  the 
deed;  but  this  rule  cannot  apply  to  patents,  so  as  to 
make  them  conclusive  evidence  of  courses,  distances, 
corner  trees,  dates  of  surveys,  &c.     The  patentee  and 
those  claiming  under  him,  do  not,  by  any  acts  of  theirs, 
create  an  estoppel,  nor  does  the  surveyor,  who  is  a 
mere  ministerial  officer,  upon  any  legal  principle,  cre- 
ate an  estoppel,  thereby  binding  the  patentee  and  those 
claiming  the  land,  to  regard  the  grant  as  containing 
absolute  verity.     Such  a  doctrine  is  alike  at  war  with 
reason,  and  the  repeated  adjudications  of  this  court. 
It  is  admitted  that  the  legal  presumption  is,  that  the 
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•urveyor,  register,  governor  and  secretary  of  state,  Wallace 
have  done  their  duty,  in  regard  to  the  several  acts,  maxwbll*c 
necessary  to  be  performed  by.  them,  in  granting  lands;     , 
and  therefore,  surveys  and  patents  should  always  be 
received  as  prima  facie  evidence  of  correctness,  but 
further  we  cannot  go.    In  Hickman  vs.  Boflman,  Har. 
358,  this  court  has  defined  what  constitutes  a  survey, 
according  to  law. 

It  is  the  acts  done  on  the  ground,  by  the  surveyor,  Tbeact§le- 
in  pursuance  of  lawful  authority,  which  constitute  the  g^^JS00 
survey.     The  surveyor  may  make  out  his  plat  and  cer-  b/tbe^ur-* 
tificate  thereafter,  and  if  he  should  misstate  what  was  ve?er,  con- 
actually  done  on  the  ground,  either  through  fraud  or  »t«tute  the 
mistake,  it  would  be  alike  preposterous  and  unjust,  to  J^j^ake 
preclude  a  party  from  proving  the  truth,  by  the  pro-  oat  the  ctr- 
duction  of  a  false  certi6cate.     In  Morrison  vs.  Cog-  tificate  there- 
hilPs  legatees,  Printed  Decisions,  382,  the  court  say,  ^«*k"w 
"it  is  a  rulfe,  founded  on  every  days  practice  and  expe-  fraud,  in  do- 
rience,  that  if  a  course  and  distance  be  called  for,  and  in*  it,  may  be 
there  be  a  marked  line  and  corner,  variant  from  that  °°rreoUd* 
course  which  is  proved  or  admitted  to  be  the  line  made 
by  the  surveyor,  as  the  boundary,  that  the  marked  line    ' 
shall  be  preserved/'    In  Helm  vs.  Small,  Har.  369, 

5>arol  proof  was  admitted  to  reverse  the  courses  called 
or  in  the  patent.  These  are  leading  cases  showing 
that  parol  proof  may  be  introduced  to  correct  mis- 
takes made  in  description,  and  have  been  since  follow- 
ed without  exception,  so  far  as  we  know.  If  a  patent 
calls  for  a  black  walnut  at  the  end  of  200  poles,  and  it 
is  proved  that  the  surveyor  actually  stopped  at  180 
poles,  and  marked  a  white  walnut  or  a  black  locust, 
as  the  corner,  we  cannot  admit  that  the  patentee  can 
disregard  the  corner  thus  proved ,  and  extend  his  sur- 
vey 20  poles  further,  under  the  idea  that  his  patent  is 
conclusive  evidence,  that  a  black  walnut  was  marked 
for  him,  and  that  not  being  found,  be  has  a  right  to  run 
out  his  distance* 

It  U  known  that  surveyors  are  sometimes  given  to  No  fact  to  be 
the  practice  of  making  large  surveys,  and  then  divi-  preimedi 
ding  them  in  their  offices,  without  going  on  the  ground,  wlsi^d®«i 


witfi  a  view  to  give  the  locator  his  part,  or  because  rjly  molt" 
the  length  was  greater  in  proportion  to  the  breadth  from  estab- 
than  was  allowable,  or  for  some  other  cause.    Thus 
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Wal,\ac»  there  might  be  on  paper  two  surveys  and  patents, 
Maxwell**  when  in  truth,  but  one  was  made  on  the  ground.  To 
.  — -  make  the  existence  of  two  paper  surveys,  conclusive  evU 

liaherf  or  con-  dence  pf  the  making  two  surveys  in  fact,  on  tbo 
oedcdprami?  grounj|  would  be  establishing,  by  presuptption,  a 
thing  which  does  not  necessarily  result  as  a  conse- 
quence frofn  such  premises,  and  therefore  such  a  rule 
would  be  a  violation  of  those  principles  of  evidence, 
which  respect  the  order  and  laws  of  moral  and  physi* 
cal  nature,  in  regard  to  cause  and  effect,  upon  which 
circumstantial  or  presumptive  evidence  is  founded, 
We  therefore  think  the  court  erred  in  its  instructions. 

We  are  also  of  opinion  that  the  third  instruction 
Error  to  in-    was  not  strictly  proper.     In  that,  the  court  say,  if  the 
•tract  the  jn-  jury  cannot  ascertain  precisely  where  the  white  oak 
let*  they  "can  an<*  hickory  stood,  then   the  line  must  extend  sooth 
precisely  6x    the  course  and  distance  called  for,  unless  the  jury  find 
the  position    that  there  was  an  actual  marked  boundary  to  control 
taeVmuTie-  ***e  P'a'nt*ff«     Now,  suppose  the  jury  were  satisfied 
oar  to  the  ex-  within  ten  feet  of  the  place  where  the  corner  stood, 
tentionoftheyct  could  not  precisely  locate  it,  and  there  was  no 
dtoiuscev?**    marked  boundary,  would  that  authorize  the  jury  to 
extend  the  line  south,  10  or  30  poles?    We  think  not. 
On  the  contrary,  they  woijld  not  be  authorised  to  carry 
the  line  further  south  than  the  furthest  point,  beyond 
which,  southwardly,  they  should  believe,  from  the  evi- 
dence, the  corner  did  not  stand.    In  such  a  case,  it 
would  be  their  duty  to  locate  the  corner  in  their  find* 
ing,  according  to  the  proof,  as  correctly  as  they  could, 
and  not  abandon  the  proof  and  follow  the  distance,  if 
they  were  convinced  that  the  distance  would  take 
them  beyond  the  corner.    The  instruction  of  the  court 
was  calculated  to  make  them  do  this,  and  was,  ther*i 
fore,  wrong. 

We  do  not  deem  it  important  to  notice  other  instruc- 
tions, seeing  nothing  objectionable  in  them,  nor  do  we 
see  any  error  in  admitting  the  copy  of  the  200  acres 
survey  as  evidence. 

to°md^r-J  Tbe  judgment  of  the  circui  t  court  must  be  reversed, 
mal  motion  both  because  the  verdict  is  against  the  weight  of  evi- 
forne*  iri*h  dence,  and  for  errors  in  the  instructions.  At  the  last 
denoe  appear  term  o{  ^court,  it  was  decided  that  a  final  except 
to  M>e  record,  tion  to  the  opinion  of  the  court,  in  overruling  a  motion 
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/or  a  new  trial,  was  unnecessary*  when  the  record  set  Hsgar 
out  all  the  evidence,  and  shewed  that  a  motion  for  a  hughm. 

aew  trial  was  made  and  improperly  overruled*    The  — ; *_, 

.  appellant  must  recover  his  costs. 

Goodloe  and    Caperton^  for  appellant;  Turner,  for 
appellees* 


Rowland's  Heirs  vs.  Cock's  Administrator,  sciaxricut 

Error  to  tho  Waihington  Circuit;  W.  L.  Eellt,  Judge.         Cato  118, 

Scire  facias*     Judgment  far  execution.    Infants.     Guar- 
dian ad  litem.    Appearance. 

Judgt  Robxatson  de1i?ered  the  opinion  of  tbo  Court.  J  one  11, 

This  is  a  scire  facias  to  revive  a  judg-  Error  to  giro 
jnent  at  law.  Several  errors  are  assigned  to  the  judg-  judgment  for 
merit  for  execution,  which  Cock's  administrator  obtain-  £^%d£" 
ed.  But  there  is  only  one  which  is  deemed  sufficient  against  an  in! 
for  the  reversal  of  the  judgment*  font,  nnlest  a. 

guurdinn,  ad 
The  scire  facias  represents  one  of  Rowland's  heirsjto  Mem,  be  ap* 
he  an  infant.    There  was  no  appearance,  nor  was  a  Hnted» 0ff 
guardian  ad  litem  appointed  for  the  infant.    The  judg-  anc^entered, 
ment  was  by  default.    Jn  this  there  was  error. 

And,  therefore,  the  judgment  is  reversed,  and^the 
cause  remanded  for  proceedings  conformable  to  this 
opinion.  t   »V 

fbggiih  f°r  plaintiffs. 


Henry  vs.  Hughes.  cotuumt. 

Error  to  the  Nieholas  circuit;  H.  O.  Brown,  Judge.  Case  119. 

Covenant  for  personal  services  not  assignable.    Declara- 
tion*   Averment. 
Judge  RoBJEETfOif  delivered  the  opinion  of  the  Court.  j        j . 

aFoa  value  received,  I  promise  to  pay 
Robert  A.  Long,  sixty  dollars,  to  be  paid  in  carpenter's 
work,  whenever  the  said  Long  shall  call  on  me  for  the 
same.  The  said  work  and  labor  to  be  estimated  at  the 
usual  prices  for  labor  of  the  kind.     February  28, 1 822, 

"JOHN  HENRY* 
*Test    Ej>w'p.  F*  CwAppiLt." 
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Liwrftii'i        On  this  covenant,  Jesse  Hughes,  styling  himself  as- 

"J***       fl*guee  of  Long,  instituted  an  action  of  Covenant.     The 

PaEiTo'if*8.     declaration  shows  no  assignment,  it  avers  none;  nor 

■  does  it  aver  any  demand  of  the  work. 
A  oovenant 

for  personal  Henry  demurred  to  the  declaration.  But  the  court 
services,  not  overruled  his  demurrer,  and  thereupon,  a  writ  of  in- 
to*? neither  flu,I7  heing  awarded,  a  verdict  and  judgment  were 
'stipulating  renuered  in  favor  of  Hughes. 

vJrpropwtj.'  The  declaration  is  radically  defective.  A  demurrer 
was  necessary ;  and,  therefore,  some  request  by  Long 
or  Hughes  ought  to  have  been  alleged. 

The  covenant  is  not  assignable  at  law.  It  is  not  a 
If  this  co*e.^  writing  stipulating  for  the  payment  of  either  money  or 
We^hede-*"  property.  It  is  for  personal  services.  A  suit  could 
deration  de-    not,  therefore,  be  maintained  on  it  by  an  assignee. 

alleging  a  de-  And  if  the  covenant  was  assignable,  the  declara- 
maud,  and  an  tion  does  not  state  enough  to  entitle  Hughes  to  sue.  as 
assignment,     assignee. 

Wherefore,  the  judgment  is  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  with  instructions  to  the 
circuit  court  to  sustain  the  demurrer  to  the  declaration. 


DepeiVj  for  plaintiff. 


Jane  J 1. 


tboiwl,  &c.  Lamptoris  Executors  vs.  Preston's  Exe- 
cutors. 

Case  ISO.  Error  to  the  Jefferson  Circuit ;  John  P.  Oldham,  Judge. 

Accession*     Specification*    Acquisition  of  property  by  ad- 
dition  of  valve.     Trespasser. 

On  the  13th  of  October,  1828,  judge  Mii^ls  delivered  the  following 
opinion  of  the  then  Court  of  Appeals,  consisting  of  Milk  and 
Owsley. 

In  a  controversy  aboqt  the  boundaries  of 
Louisville  between  the  holders  of  lots  therein,  and 
Preston  the  owner  of  the  adjoining  lands,  the.  Utter 
recovered  of  Lampton  one  of  the  owners  of  the  lota*  in 
an  ejectment,  a  lot,  whereon  Lampton,  who  was  & 
brick-maker,  had  a  brick-yard,  and  when  the  writ  of 
habere  facias  possessionem  was  executed,  and  the  posses- 
sion delivered  to*  Preston,  there  was  in  the  yard  a 
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quantify  of  bricks  burnt,  ready  for  use,  and  a  quantity  Lahptok'* 
unburn!,  which  Preston  took  with  the  possession  of  the       *"** 
ground,  and  he  refused  to  let  Lampton  remove  them,  Presto*9*. 
but  converted  them  to  his  own  use,  and  after  the  death  — -— — 
of  both  the  parties,  this  action  was  brought  by  the  ex- 
ecutors of  Lampton,  against  the  executors  of  Preston, 
for  the  value  of  the  bricks  so  converted  *  and  the  only 
question  involved,  is,  (o  whom  do  the  bricks  belong? 
whether  to  Lampton,  who  did  not  own  the  soil  out  of 
which  they  were  made,  but  ef  which  he  was  possessed 
at  the  time  when  he  made  the  bricks,  6r  to  Preston, 
who  was  the  true  owner  of  the  soil,  but  who  had  no 
fcand  in  making  the  bricks? 

This  involves  a  new  question  to  be  decided  by  the 
law,  which  gives  a  right  of  property  by  accession,  as 
it  is  termed,  both  in  the  civil  and  common  law.  On  this 
point,  the  rule  seems  to  be,  that  no  one,  by  any  opera- 
tion upon,  or  change  of  the  materials  of  another,  can 
make  them  his  own,  except  the  change  is  so  great  as 
to  convert  the  materials  themselves  into  a  different 
species.  Thus,  the  cloth  of  another,  which  without 
leave  of  the  owner,  is  made  into  a  coat  gr  other  gar- 
ment, or  his  leather  into  shoes,  or  timber  squared  and 
fitted  for  use,  does  not  vest  in  the  operator;  but  all  the 
owner  has  to  do,  to  reclaim  his  property,  in  its  new 
shape,  is  to  identify  the  materials.  In  like  manner, 
silver  being  made  into  cups  or  spoons,  being  still  silver, 
can  be  recovered  by  the  original  owner.  But  if  his 
corn  be  made  into  meal,  his  olives  into  oil,  or  his 
grapes  into  wine,  the  change  is  into  a  new  species,  and 
is  so  great,  that  the  original  materials  cannot  be  re- 
produced out  of  the  articles,  and  the  new  article  be- 
longs to  the  operator,  and  he  is  only  bound  to  account 
to  the  owner  for  the  value  of  the  original  materials,  g 
Black.  Com.  404;    2  Kent's  Com.  293.  ^fy, 

By  this  rule  it  may  be  determined  to  whom  lnan" 
bricks  belong.  As  to  the  bricks  not  burnt,  tht*"  tne 
not  be  a  serious  question.  They  are  soil  anc?ure'y» 
still,  and  belong  to  the  original  owner,  and  it*e(*  by 
dent  that  no  recovery  of  their  value  can  behad.  9ues~ 

The  only  difficulty  that  can  arise,  is  with  re{  *phe 
the  bricks  that  are  burnt.  They,  by  the  prca  coafr 
fire,  have  undergone  a  considerable  change 
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so  great,  as  to  place  them  nearly  on  the  boundary  tint 
of  right,  between  the  original  owner  of  the  materials 
and  the  artist.     Still  we  apprehend  that  the  change  ti 
'  not  sufficient  to  strip  the  original  proprietor  of  his  right* 
If  they  had  been  mouldfidjn  to  glass,  the  species  would 
have^been changed,  and  astfiey-wuT3  not  be  reduced 
baclf  to  the  earth  again,  the  title  of  the  artist  Would 
prevail.    But  this  We  know  is  not  the  fact.    They  can 
I  be  dissolved  and  be  made  again  into  soil,  although  the 
I  process  by  which  it  can  be  done,  taay  require  both 
Mime  and  labor.     It  therefore  follows,  that  the  proper- 
ty is  not  changed,  and  they  still  belong  to  the  proprie- 
tor, who  has  kept  them;  and  the  maker  of  the  brick, 
who  put  the  materials  into  that  shape,  without  the 
leave  of  the  owner,  cannot  recover. 

And  as  the  court  below  has  given  the  same  decision! 
the  judgmeut  must  be  affirmed  with  costs. 

The  counsel  for  Lamp  torts  executors,  filed  a  petition  for  a 
rehearing^  but  before  it  was  decided)  the  members  of  the 
then  court  resigned)  and  the  present  judges  granted  the 
prayer  of  the  petition. 

It  is  agreed,  if  the  thing  was  changed,  by  operation! 
into  a  different  species,  as  by  making  meal  out  of  corn! 
or  bread  out  of  meal,  it  belongs  to  the  operator,  who 
has  only  to  make  satisfaction  to  the  former  proprietors! 
for  the  materials  he  had  so  converted.    It  is  not,  bow- 
ever,  agreed,  the  right  to  the  new  species,  depends  on 
the  possibility  of  re-producing  the  original  materials 
out  of  the  article.    It  is  said  by  Justinian*  there  had 
been  much  controversy  on  the  subject  of  accession  be- 
tween the  Sabinians  and  Proculeans,  and  that  he  had 
taken  the  middle  opinion)  and  he  does  say,  he  deter- 
mined, that  if  the  manufactured  article  can  be  reduced^ 
°P'q  former  rude  materials,  the  owner  of  such  mate- 
wu  hall  be  reckoned  the  owner  of  the  species,  but 
T      •svilsPec*es  cannot   De  8°  reduced*  then  he  who 
pTto    *8  un(*erstood  to  DC  tDe  owner  of  iU    But  he 
ec  *  er*s  to  ^ve  ^e  exa01P'e9»  whereby  it  is  clearly 
.     at  he  does  not  mean  that  the  right  depends  alto- 
h  '  k-mon  *^e  P°ssibUity  of  reducing  the  article  to  the 
,,    "  J  rude  materials.    He  gives  these  examples: 

.    ere/<\  1  can  be  easily  reduced  to  the  rude  mass  of 
sion  aeurer  of  goWj  of  wWch  |f  wft§  ^^  b||t  j^ 
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oil  or  yW  cannot  be  converted  into  grapes,  olives  or  hK1%££* 
corn,  neither  can  mulse  be  sepirated  into  mne  and  honey*  vi  * 

It  is  certain,  the  chemist  might  separate  the  wine  from  PRwrojt't. 
the  honey,  *nd  more  easily  than  he  could  make  land  petition  for  t 
of  bricks.  re-beana* 

The  right  depends  on  whether  the  species  has  been 
changed  or  not,  and  that  may  generally  depend  on 
whether  the  thing  can  easily  be  reduced  to  the  rude 
materials  converted.  We  say  easily ,  because  that  is 
reason,  and  the  language  of  Justinian,  and  the  exam- 
ples he  and  all  other  writers  give,  are  all  of  that  class. 
Cases  of  silver,  &c.  into  cups,  is  the  only  class  of 
cases  put  by  him.  We  say  generally,  because  the 
proportion,  the  value  of  tlfe  labor  bears  to  the  value 
of  the  materials,  may  certainly  govern.  It  is  said  in 
Justinian,  "to  us  it  seems  the  better  opinion,  that  the 
tablet  should  accede  to  the  picture,  for  it  is  ridiculous, 
the  painting  "of  an  Appelles  or  a  Parhaslus  should 
yield  as  an  accession  to  a  worthless  tablet."  No  one 
would  say,  if  a  man  take  the  flat  of  another,  worth 
but  one  dollar,  and  make  lace  of  it,  worth  $1000,  the 
owner  of  the  flax  ought  to  have  all  the  lace;  and  yet 
there  would  be  no  difficulty  in  reducing  the  lace  to  flax. 
It  might  be  ravelled  out  and  untwisted,  with  infinitely 
less  difficulty  than  the  chemist  would  have  in  making 
land  of  hard  burned  bricks.  The  rule  ist.  the  right 
depends  on  the  change  of  the  species,  or  not,  taking 
the  language  according  to  the  commbn  intendment, 
and  on  the  proportions  of  the  value  of  the  species  pro- 
duced, to  the  original  material,  and  the  inquiry  as  to 
the  case  and  expense  with  which  the  article  might  be 
reduced  to  the  gross  material,  is  made  only  in  order  to 
apply  the  ndej  not  as  a  part  of  it.  But  let  it  be  con- 
sidered under  either  head,  still  regard  must  be  had  to 
the  difficulty  and  expense  of  such  reduction,  surely, 
when  it  would  cost  ten  times  more  to  rednce  the  man- 
ufactured article  to  its  original  element,  than  all  the 
worth,  both  in  the  original  and  improved  state.  Surely, 
when  no  man  would  have  the  article,  to  be  used  by 
him,  in  thus  reducing  it,  and  not  otherwise,  the  ques- 
tion of  the  chemical  practicability  of  the  reduction, 
can  never  be  the  subject  of  judicial  inquiry.  The 
owner  may  reclaim  his  cloth,  though  made  into  a  coat; 
To*.  J,  L3 
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LiMPTOK*f 

sx'&t. 

PftESTnn't. 

Petition  for  a 
rehearing. 


Freaton  had 
recovered 
from  Lanip- 
ton,  a  brick 
maker,  tbe 
lot  on  which 
his  brick  were 
mnde,  aod 
tbe  toil  out  of 
which  made, 

Eotiession 
ad  been  ta- 
ken, under  a 
writ  of  habere 
facias.   There 
were,  upon 
tbe  lot,  thai 
recovered,  at 
the  time  poe- 
■etffion  was 
taken,  a 
quantity  of 
burnt  and  on- 
burnt  bricks, 
Preeton  refu- 
ted to  permit 


He  may  recover  his  cups,  though  changed  into  spoons* 
Because  the  coat  is  still  cloth,  and  the  spoons  are  still 
silver,  and  the  metal  is  the  principal  value.  But 
shall  the  iron  monger  pursue  his  iron  through  the  steely 
into  the  hand  of  the  seamstress,  and  recover  her  cam* 
brick  net-dies?  Surely  not 

But  tbe  rude  article  taken  here,  was  earth-ground* 
a  part  of  the  really*  and  it  was  worked  up  into  goods, 
into  personal  property.  If  trees  standing,  growing 
trees,  which  are  the  property  of  the  reversioner,  be  cut 
ir. to  pollard,  they  go  to  the  tenant  of  the  particular 
estate  for  life  or  years. 

Here  the  material  was  .changed,  into  not  only  a  dip 
ferent  species,  but  a  different  class  of  property,  gov- 
erned by  different  laws.  And  the  article  produced, 
is  such  as  no  man  ever  attempted  to  red  (ice  to  the  ori- 

f final  earth,  for  the  sake  of  the  value  of  the  earth* 
t  does  not*  appear  Lampton  was  a  matajide  holder  of 
the  land,  or  operator  on  the  rude  material.  He  did 
not  make  the  brick  to  build  on  the  ground.  A  re- 
bearing  is  respectfully  prayed. 

Upon  a  re-hearing  Judge  ftoasaTsoif  delivered  tbe  opinion  of  the 
court. 
The  principle  which  must  decide  this  case,  although 
extensive  in  its  operation,  has  not  been  familiar  in 
practice,  to  the  courts  of  this  country;  nor  has  it 
been  ascertained  with  philosophical  accuracy,  or  de- 
fined with  satisfactory  precision,  by  either  the  civil 
or  common  law.  And  it  it  had  been  ever  so  per- 
fectly deduced  from  the  most  scientific  generalization, 
its  application  to  this  case,  depends  on  analogies  to 
nice,  and  facts  so  subtle,  as  to  render  the  decision  of 
this  controversy  as  perplexing  as  it  is  important. 

For  these  reasons  wc  granted  a  re-hearing,  on  a  pe- 
tition to  our  predecessors,  which  had  not  been  disposed 
of  by  them.  The  cause  has  been  reargued,  and  after 
all  the  reflection  which  we  have  been  able  to  devote 
to  the  investigation,  we  will  be  compelled  to  pronounce 
an  opinion  entirely  differing  from  that  which  was 
rendered. 


So  much  of  the  civil  law  asjipplies  to  this  subject 
was  incorporated  by  Brae  ton,  in  his  treatise  on  thi 
laws  of  England,  and  its  rules  and  directions,  blended 
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with  tt^hose  of  the  common  law.    They  have  been  re-  Lahftoh'* 
cognised  ever  since,  as  the  doctrines  'of  the  common       Bxvf/* 
law,  axiid  therefore  were  transplanted  in  the  American  Pulton's. 
jurisprudence,  with  the  stock  on  which  they  were  en- 


By  Exploring  the  civil  and  common  law,  so  far  as  2^°°*^" 
they  Wf;ar  on  this  case,  some  confusion  will   he  found  bi,  0moa*. 
in  theitr  rules,  as  well  as  in  the  application  of  them  to  Preston  and 
particular  cases.     But  there  are  two  comprehensive  L*mpton  be- 
«nd  fundamental  rules  pervading  all  the  authorities  L^pJooSg 
which  \  have  been  consulted,  on  the  doctrine  of  acces-  e*'rs.  toed 
sion  atfid  of  specification;  from  the  first  of  which  it  is  Preston's 
not  krloirn  that  there  are  any  exceptions,  and  from  the."j^^JrfJ^d 
last/ of  which,  it  is  believed  that  there  cannot' be  many,  brick.    Ad* 

(These  rules  are:   1st.  Thai  no  trespasser,  who  takes  judged,  that 
property  of  another  wantonly  and  without  the  owner's  PrMt<>n»*« 
*  •         ■  •   Lii     •*   l       t     u  owner  of  the 

consent,  can  ever  acquire  a  right  to  it,  by  atiy  "acces-  Mj|$  wat  en. 
sioa1  or  ♦♦specification,"  whatsoever.     2d.  Hjjfhen  the  titled  to  the 
property  of  one  comes  to  the  possession  of  another,  in-  anbnint  brick 
noceutly,  he  may  acquire  the  right  to  it,  if  by  "acces-  nfoElYinr* 
sion"  or  "specification,"  the  species  be  changed}     The  their  species 
difficulties  of  thia^qse  result  from  the  various  and  not  bavins; 
indefinite  charayfeforeV  the  cases  which  have  been  ex-  cd^nt*  bat 
etpted  from  this,  a  Jfule.     It  is,  hence,  very  difficult  La'mpton,  me 
to  ascertain  any  pmtciple  of  uniform  and  universal  ap-  maker,  *aa 
plication,  on  which  the  rule  itself  is  founded.  £T¥n  some  SJJbomt0 
authorities  it  is  said  that  the  proper  test  of  the  right  bricks,  from 
of  the  first  owner  is,  the  identity  of  the  thing  or  mate*  the  accession 
rial.     In  others, its  capacitv  for  being  reconverted  into  ?f  valBe*»n* 
the  original  species;  in  others,  the  non-accession  of  lpecific  char- 
adventitious  value  exceeding  that  of  the  original  ma-  acterwas 
terial;  and  in  others,  the  retention,  by  the  material,  of  J"00.6' and 
its  specific  character,  or  kiod  or  qualities.     Thus,  for  Change? 
example,  Justinian  says,  in  Lib.   II,  Tit.  1,  pa.  75,  b*  theo>era- 
"that  if  the  species  or  manufactured  article  can  be  re-  t|on  of  fire» 
duced  to  its  former  rude  materials,  then  the  owner  of  ^erVnot  re- 
such  materials  is  to  be  reckoned  the  owner  of  the  spe-  soiveable  into 
cies;  but  if  the  species  cannot  be  so  reduced,  then  he  ear^»  bJ  *,n* 
who  made  it  is  understood  to  be  the  owner  of  it;  for  J^'cy*  and 
example, a  vessel  can  easily  be  reduced  to  the  rude  if,at  aXonlr 
mass  of  brass,  silver  or  gold,  of  which  it  was  made;  b7  the  aid  of 
but  wine,  oil  or  flour  cannot  be  converted  into  grapes,  J^^icad* 
olives  or  corn,  neither*  can  mulse  be  separated  into  ditions.  ul{ 
wine  and  honey^/out  if  a  man  makes  any  species,  tbe  material 
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LamptorV  J" 

EX'fct. 
VS. 

Prbston's. 

be  to  essen- 
tially chang- 
ed as  to  pre- 
vent iti  reno- 
vation, by  in- 
dividual a* 
genoy,  the 
owner  hat 
lost  his  right 
to  it;  &  that, 
if  the  ele- 
ments of  the 
material  have 
not  been ; 
changed/bat 
the  spoeifio 
thing  which 
they  consti- 
tuted, can- 
not be  re-pro- 
da  oed,  iden- 
tically, by 
individual 
operation, 
the  owner  of 
the  material 
does  Dot  own 
the  species." 


partly  with  his  own  and  partly  with  the  materi  j 
another,  as  if,  he  should  make  tnulse  with  bis  owrj 
and  another's  honey,  or  should  make  a  garment 
an  intermixture  of  his  own  wool  with  that  of  ai 
it  is  not  to  be  doubted, in  such  cases,  but  that 
made  the  species  is  master  of  it,"  &c. 

L  In  page  8 1 ,  he  says  that,  if  an  artist  paint  apici 
the  canvass  of  another,  the  whole  belongs  to  the  pi  ™, 
"For  (says  he)  it  is  ridiculous  that  the  painting**™  a 
Appelles  or  a  Parhasius  should  yield  as  an  acq6 Jim 
to  a  worthless  tablet.^  M 

"Another  rule  is,  that  if  the  materials  of  one  p  .em 
are  united  to  the  materials  •  belonging  to  anpthe^,  hj 
the  labor  of  the  latter,  who  furnisnesthe  principal  Ma- 
terials, the  property,  in  the  joint  product,  is  in  th$ 
latter,  by  right  of  accession."  Kent's  Com.  2  vol.  294; 
see  also  Merrit  vs.  Johnson,  7  Johnson,  473.  And  in 
this  case  in  7  Johnson,  in  Pothier  (in  his  Trade dudwit% 
de  propriety:,)  and  in  Bracton,  it  is  laid  down,  that  if  one 
44builds  a  vessel  from  the  foundation,  with  the  materials 
of  another,  the  vessel  belongs  to  the  owner  of  the  ma- 
terials," itfverV 

(.  But  if  money  be  made  into  a  fcye  tyke  properly  is  so 
altered  as  to  change  the  title."  Bro.  cm  property,  23.)»  It 
seems  to  have  been  an  established  doctrine  of  the 
common  law,  as  early  as  the  year  books,  that  no  change 
of  mere  form  could  divest  the  right  of  the  owner  of  the 
material,  as  leather  made  into  shoes,  cloth  into  a  coat, 
timber  into  plank,  blocks  or  shingles :  in  all  which  cases 
the  material  is  not  altered  in  its  qualities  or  £**<£,  and  can 
be  easily  identified.  2  Kent's  Com. -296;  Burris  vs. 
Johnson,  1  J.  J.  Marshall,  L96;  and  the  authorities 
there  cite<L      . 

These  are  some  of  the  doctrines  of  the  books.  rVe 
shall  endeavor  to  deduce  from  them  something  appli- 
cable to  this  case. 

As  to  the  first  rule,  (that  a  wilful  trespasser  cannot 
acquire  a  title  to  property  by  merely  changing  its  spe- 
cies,) it  is  sustained  by  authority.  See  Dyer,  127; 
Curtis  vs.  Groat,  6  John's.  Repts.  169;  and  the  above 
opinion  in  Burris  vs.  Johnson.  But  this  rule  has  no 
application  to  this  case.    It  is  aot  pretended  that 
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Lampton  was  a  wilful  trespasser.    The  decision,  there-  Lumon^ 
fore,  mast  depend  entirely  on  the  application  or  some      **  £** 
modification  of  the  second  rale  in  relation  to  the  con-  PftBrron'f. 
sequences  of  "accession"  or  "specification,"  when  there         "   ■    ' 
has  been  no  intentional  invasion  of  the  property  of 
ither* 


Je  are  inclined  to  think,  from  a  survey  of  all  the^ft 
authorities  within  our  reach,  that  the  accession  of  mere  1 
value,  by  the  application  of  labor  or  skill  alone,  is,  \ 
generally,  not  sufficient  to  transfer  the  proprietorship  ^ 
to  the  operator, )  There  must, in  general,  be  theaddi* 
tion  of  some  other  material  belonging  to  the  possessor  ^ 
pr  operaToK^before  the  product  can  vest  in  him*^If 
there  be  any  exception  from  this  rule,  (and  we  do  not   i 
doubt  thai  there  may  bq^  it  must  be  in  cases  in  which    I 
the  accession  of  value  to  the  raw  material  is  so  far 
beyond  the  origina)  value,  as  to  impress  on  the  reason 
of  mankind,  the  injustice  of  permitting  the  bona  fid* 
producer  of  that  increased  value,  to  be  deprived  of  \tx 
Such  may  be  the  case  of  the  statuary.  \A  Phidias,  a 
Michael  Angelo,  a  Canova  or  a  Chantry,  might  be  enti- 
tled, by  the  award  of  common  sense  and  common  jus- 
tice, and  therefore,  of  common  law,  to  a  marble  statue 
pf  a  Pericles,  a  Venus  de  Medicis,  a  Napoleon  or  a 
Washington,  the  ^xhef+xPauort"  of  his  genius;  although 
Vythe  unchi^selled  block  was  the  property  of  another, 
Svponverted  innocently  by  the  artist,  without  the  owner's 
knowledge,  into  the  emblem  of  human  excellence. 
This  would  be  the  decision  of  the  French  civilians, 
who  have  exploded  the  ancient  and  arbitrary  doctrine 
of  the  Justinian  code,  that  the  author,  (a  Horace  or 
Dante  or  a  Milton  for  example)  of  an  immortal  Lyric 
or  Epic,  would  not  be  entitled  to  the  Poem,  if  it  had 
been  written  on  paper  belonging  to  another!  The  rea- 
son assigned  by  rothier  and  Toullier,  for  overruling 
this  unreasonable  "decision  of  the  Roman  law,"  is,  that 
the  paper  is  of  a  value  so  greatly  disproportionate   to 
that  of  the  Poem,  that  the  author  should  be  entitled  to 
the  production,  by  paying  foP  the  paper;  the  composi- 
•     tion  being  considered  the  principal,*  and  the  paper  the 
appendage  or  accessary.     This  reason  is  too  compre- 
hensive./^For  it  is  not  disputed  that,  if  A.  make  cloth 
out  of  the  wool  of  B.  or  a  table  or  a  boat  entirely  out 
pf  the  timber  of  B.  though  the  value  pf  the  new  spe- 
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trA»PTOK'«  -cies  exceeds  that  of  the  material  more  than  two  fold, 
**,***       the  owner  of  the  material,  is  entitled  to  the  species* 

Fbkstok'i.  )  It  would  seem,  therefore,  that  there  must  be  some  qual* 
ification  of  the  rule,  (that  no  accession  of  skill  or  labor 
merely,  will  change  the  right,)  and  that  the  principle 
which  must  regulate  the  restriction,  is  somewhat  inde- 
terminate. Every  case  must  depend  on  its  own  peciK 
liar  circumstances,  with  only  this  guide,  that  the  case 
must  be  an  extreme  one,  which  will  authorize  an  ex- 
ception from  the  general  rule. 

When  the  authorities  speak  of  righjts  by  «ACCES* 
S10N,"«they  generally  mean,  accession  of  other  mate* 
rials  as  well  as  skill  or  labor;  as  in  the  case  of  the 
cloth  manufactured  out  of  the  wool  of  a  stranger,  and 
of  the  manufacturer.  Here  (he  fabric  would  belong 
to  the  manufacturer;  because  the  several  parcels  of 
wool  could  not  be  identified  and  separated.  For,  to 
acquire  title  by  "accession"  of  materials,  not  only 
must  the  commixture  be  bona  fide*  but  the  materials 
which  belong  to  another  must  be  incapable  of  being  res* 
tored  to  him  in  their  original  form;  that  is,  the  material 
must  not  possess  all  its  original  distinctive  qualities;  if 
it  do,  there  has  been  no  specific  change  in  the  nature  or 
elements  of  the  thing.  And  a  mere  change  in  the  ex-, 
ternal  shape  or  in  the  bulk,  will  be  immaterial. 

Right  by  "SPECIFICATION,"  can  only  be  acquhv   * 
cd  when,  without  the  accession  of  any  other  material,  ) 
that  of  another  person,  which  has  been  used  by  the 
operator  innocently,  has  been  converted  by  him  into  1 
something  specifically  different  in  the  inherent  and  I 
characteristic  qualities,  which  identify  it.     Such  is  the  i 
conversion  of  corn  into  meal,  of  grapes  into  wine,  &c.  ' 
Here,  although  the  meal  possess  no  quality  which  the  ' 
corn  did  not,  yet  it  not  only  does  not  possess  all  the 
same  qualities,  but  there  is  difference  in  the  name,  the 
character,  the  solidity,  and  every  attribute  which  dis- 
tinguishes one  species  from  another.     Meal  and  com 
areas  different,  as  lime  apd  rock,  or  rye  and  whiskey* 
In  such  a  case  the  rule  as  laid  down  in  the  books,  is 
indefinite,  and  in  some  of  the  cases  cited  for  illustra- 
tion, seems  to  be  two  fold;  1st.  That  there  must  be  a 
change  of  the  species.     2d.  That  the  thin£ 'changed 
must  be  insusceptible  of  reduction  to  the  original  qua- 
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lity  and  kind.    The  universal  application  of  the  latter  luwrronu 
branch  of  the  rule,  seems  to  be  irreconcileable  with       ***** 

Erinciple.     The  reason  why  the  material  of  one  which  Pretton^; 
as  been  changed  into  a  different  species  by  another, 

is.  not  to  be  restored  to  the  original  owner  is,  that  it 
cannot  be  returned  in  kind.     It  is  not  the  specific  thing 
whiclr  belonged  to4um,*nd,  therefore,  is  not  his,  and 
cannot  be  his,  (though  it  may,  by  some  chemical  or 
mechanical  process,  he  resolved  into  its.  original  ele- 
mentary qualities,;  unless  the  original  material  can  be 
restored  without  any  intrinsic  change.     Therefore,  as 
long  as  it  remains  a  new  and  essentially  different  species, 
it  cannot  be  recovered  by  suit,  from  the  person  who 
effected  the  change  in  it.   "There  may,  however,  be 
such  a  modification  of  a  material  of  one  man,  by  the 
operations  of  another,  as  to  change  its  name  and  its 
specific  identity,  or  individuality,  without  a  mutatioh 
of  its  original  qualities  and  ingredients.     Such  as  the  | 
change  effected  by  the  conversion  of  bullion  into*  a  cup 
or  spoons,  and  of  timber  into  plank  or  shingles.     Here  ( 
the  cup  is  not  the  bullion,  nor  are  the  shingles  the  trees. 
The  former  is,  however,  still  silver,  and  the  latter  are  ( 
still  wood.    The  inherent  and  distinctive  qualities  of 
the  material  remain  the  same.     In  such  a  case  there  f 
has  hfifin_a.t4specifio2'4Mit.not  an  esseyniul  diunge.-   The 
identity  of  the  thing  has  been  lost,  UuFThe  essence  of  I 
the  material  has  undergone  no  change;  for  example, 
the  bullion  has  been  converted   into  a  cup,  which  it  I 
would  be  improper  to  denominate  bullion.     But  the 
essential  and  constituent  particles  of  each  are  the  same,  [ 
silver,  and  the  identical  silver  of  the  mass  of  bullion. 
Here  the  two  fold  rule  will  apply.     There  has  been  [ 
a  change  in  tlje  species  of  the  thing,  but  not  of  the  v  % 

material,  and  tfutcup  can  be   reduced  fo  bullion.     It  ' 
retains  all  thefl  febutes  of  the  lump  of  silver  of  which 
it  was  made.  ^Mww  silver,  it  remains  silver ,  and  the 
same  silver ,  it  was,  without  any  process  of  conversion, 
or  reduction.  *  * 

But  a  cup  made  of  coin,  although  the  essence  of  the 
material  (silver)  is  unchanged,  can  never  be,  restored 
to  coin  again  by  any  individual  operation.  It  has  lost  . 
(he  impress  which  gave  it  currency  as  coin,  and  this 
can  never  be  given  to  ft  again,  except  by  the  sovereign 
power. 
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LamftohH         Hence  it  results  that  if  the  material  be  so  essentially 

*****    '    changed  as  to  prevent  its  renovation,  by  individual  agency, 

PurroR't.  \  the  owner  lias  lost  hts  right  to  it;  and  thai  if  the  elements 

-,,,     „  0y  fa  m0|tfft0/  toot  not  feen  changed,  but  the  specific  thing 

,  which  they  constituted  cannot  be  reprodttced  identically,  by 
individual  operation,  the  owner  of  the  material  does 
I  not  own  the  new  species.  This  is  the  true  and  rational 
'  doctrine  of  "specification,"  Such  seem  to  us  to  be  the 
\  rules  and  distinctions  which  result  from  the  elementary 
principles  which  is  either  deduced  by  reason  or  erolv- 
i  cd  by  an  induction  of  the  facts  of  all  the  cases  report- 
I    ed,  so  far  as  they  are  based  on  any  fixed  principle. 

Having  thus  ascertained  what  we  consider  the  tru£ 
i     criterion,  we  shall  proceed  to  test  this  case  by  it. 

Accordingly  it  must  be  decided  that  the  unburn! 
1  "Vvhrick  belong  to  the  owner  of  the  clay,  on  paying  for 
\     the  moulding.     For,  although  in  the  form  of  brick, 
they  could  not*  with  strict  propriety  of  language  be 
t     called  clay,  and,  therefore,  the  embedded  clay,  out  of 
\    which  they  were  moulded;  has  undergone  some  change, 
yet  as  the  material  is  still  clay,  and  may  be  combined 
into  a  common  mass,  and  constitute  again  a  substratum 
*    for  the  soil,  possessing  all  the  qualities  which  it  had 
before  it  was  dug  up,  the  ownfer  of  the  soil  can  identi- 
fy the  clay  in  the  artificial  form  of  soft  brick,*  and  re» 
toverit  by  law.     But  is  this  the  Case,  according  to 
the  same  principle,  with  burnt  brick?  We  think  not. 

Whether  the  right  to  the  burnt  brick  be  tested  by 
the  law,  either  of  "accession''  or  of  ^specification,"  it 
would  seem  reasonable  and  consistent,  that  they  be- 
longed to  Lampton,  who  made  them. 

I  First;  As  to  the  right  by  4*acces^n»w  We  would 
Venture  to  decide  that  in  such  a  c^Rtjhfe  accession  of 
value  by  labor  alone,  is  such  as  to  vasrtne  title  to  the 
brick  in  the  manufacturer.  A  million  of  well  burnt 
brick  may  be  worth,  $5,000.  The  clay  with  which 
they  were  moulded  may  not  have  been  worth  $20!  t( 
the  statue,  and  the  poem jand  the  painting,  should  belong 
to  the  artist  and  the  ^Mthor,  ought  not  the  brick  to 
belong  to  the  operatoj^The  rule  for  these  cases  is  ar- 
bitrary; it  must  depenctan  a  sound  discretion,  exercis- 
ed on  the  peculiar  circumstances  of  each  individual 
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fcase.    Therefore,  a  decision  in  one  case  cannot  be  Lift*T#H'« 
Conclusive  authority  for  any  other  case  of  different      "^ 
tircumstancesA  It  is  ndt  the  excess  of  the  artificial  Proton's. 
over  the  natural  value,  but  the  degree  of  such  excess,  ■   ■ 

that  is  the  controlling  principle  in  such  cases.  This 
degree  is  not  and  cannot  be  ascertained  with  precision, 
and  therefore,  the  decisions  cannot  be  expected  to 
present  an  exact  conformity  to  any  wtell  defined  prin- 
ciple. All  that  can  be  known  is,  that  When  the  dis- 
proportion of  the  value  of  the  material,  to  that  of  the„ 
product,  is  so  great  as  to  impress  on  the  mind,  the  jus- 
tice of  considering  the  material  the  accessary  and  the 
production  of  the  operator,  the  substantive  species,  the 
.thing  belongs  to  the  producer  of  the  new  species.  In 
looking  at  a  fine  painting,  we  never,  consider  the  can- 
vass; nor  when  we!  admire  a  beautiful  statue,  do  we 
put  any  estimate  on  the  primitive  marble.  It  is  the 
new  creation  of  the  pencil  and  of  the  chisel,  which  is 
the  sole  object  of  our  contemplations,  and  the  sole  in- 
gredient in  our  estimation  of  value.  We  look  upon 
and  value  the  one  as  a  fine  picture,  not  as  canvass;  the 
other  as  a  noble  statue,  not  a  rude  unmeaning  block  of 
marble*  Hence  the  production  of  the  artist,  is  the 
principal,  the  material  is  only  the  incident 

We  feel  authorized  to  deduce  the  sarhe  decision 
from  the  facts  in  this  case,  in  relation  to  the  burnt 
brick.  And  another  important  reason  applites  in  somt 
degree  to  all  these  cases;  that  is,  that  the  production 
of  the  artist  or  operator,  Should  belong  to  him,  "propter 
txeellentiam  artis"  Besides,  there  is  in  this  case  not 
only  an  accession  of  value  by  labor,  but  there  is  rflsb 
an  accession  of  other  things  to  the  clay;  sand,  water, 
and  the  effecflMf  fire  by  the  combustion  of  wood. 
And  on  this  fl  ■  alone,  an  analogy  to  the  ifiuhe 
made  of  the  V  W  A.  and  the  honey  of  B.  we  would 
feel  inclined  to^rok  that  the  brick  should  belong  to 
him  who  made  them: 


jJJJP 

\   But  the  law  of  "specification"  applies  more  directly 

to  this  case.    In  this  view,  it  was  decided  by  our  pre- 

v  decessors.     We  shall  therefore  proceed  to  consider  it 

/on  this  ground.     We  are  of  the  opinion  that  the  burnt 

brick,*  are  not  clay.    It  seems  to  us,  not  only,  that  the 

process  of  burning,  effected  an  essential  change,  in  the 

Vol.  I.  M3 
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qualities  of  the  native  clay,  and  therefore,  that  the 
maker,  is  entitled  to  the  brick  J,but  if  there  has 
been  no  radical  change  in  the  Material,  there  has 
been  such  an  one,  as  to  prevent  a  re-solution  of  the 
brick  into  clay,  or  into  the  same  kind  of  clay  as  that 
with  qjiich  they  were  made;  and,  that  therefore,  the 
brick  belong  to  the  maker.  On  both  grounds  or  on 
either,  if  both  or  either  be  maintainable,  the  plaintiffs 
..must  succeed. 

A  well  burnt  brick,  hat  very  few  of  the  qualities  of 
!»the  unwrought  clay*  It  has  not  its  consistence,  its 
, ductility,  its  compressibility,  its  tenacity;  it  can  be 
^A  applied  to  none  of  the  uses  to  which  clay  is  adapted. 
/jThe  moisture  and  every  tiling  else  evaporable,  has 
/  (escaped,  and  does  not  exist  in  the  brick.  Why  then 
(should  the  brick  be  considered  or  denominated  clay? 
Limestone  is  not  time,  nor  is  it  the  elementary  materi- 
als of  which  Irme  is  compounded.  In  the  laborato- 
ry of  nature,  these  elements  have  all  undergone  an  es- 
sential change,  in  the  process  of  petrifaction.  Is  this 
change  essentially  greater  than  that  of  clay  into  burnt 
brick?  The  rock,  by  calcination,  may  be  reduced  to 
time:  so  the  brick  may  be  pulverized;  but  the  lime  is 
not  the  identical  material  which  constituted  the  rock. 
Nor  is  the  brick  dust  the  same  materiat  which  consti- 
tuted the  clay;  nor  can  it  be  reduced  to  the  same  kind 
»f  clay,  if  indeed  (which  we  do  not  admit)  it  can  be 
reduced  today  by  any  analysys,or  combination,  with- 
out the  accession  of  other  materials,  which  belonged  to  the 
clay  inits native  state,  but  which  were  volatilized^  BEFORE 
IT  COULD  MAKE  BRICK./ Lime  is  the  basis 
of  Limestone.  Alumiue  is  the  basis  of  clay.  The 
clay  for  bricks  is  a  compound  prinemmUy  of  alumine, 
and  si  lex.  It  possesses  other  ing^fl  It.  But  when 
the  brick  are  burnt^they  are  no  mfl  Eiine  nor  silex 
nor  clay,  'than  the  rock  is  lime,  e^^Pmixed  or  un- 
mixed with  the  other  materials  which  composed  the 
rock,  or  than  bone  is  the  phosphat  of  lime.  The  aV^ 
cientsmade  a  cover  for  their  dead,  by  drawing  the' 
fibres  of  silex  into  thread,  which  they  wove  into  an  in- 
combustible webb.  To  preserve  the  ashes  of  the  dead  '. 
body,  unmixed  with  those  of  the  funeral  pile,  the)  en-' 
closed  the  body  in  one  of  these  webbs.  This/fabric, 
called  asbestos  was  silex  alone-    But  it  could  (not  be 


Digitized 


byGoCK 


JUNE,  1829.  487 

consolidated  into  a  silerious  mass  as  that  from  which  I-awtoh^ 
it  was  drawn.     Hence,  if  one  should  make  it  out  of      *""* 
the  material  of  another,  it  would  belong  to  the  manu-  Prcston's. 
facturer:  because,  although  there  has  been  no  change  — 
(as  in  the  process  of  burning  brick)  in  the  qualities  of 
the  silex,  yet,  there  has  been  such  a  change  in  the 
species  as  to  render  it  impossible  to  restore  the  native 
material. 

The  same  reason  applies  to  brick.  But  another,  also 
applies,  to-wit:  that  the  inherent  qualities  of  the  clay, 
have  been  transmuted  by  burning.  Porcelain  is  made 
of  silecious  and  aluminous  clay.  In  strict  propriety, 
could  a  fine  porcelain  vase,  be  considered  or  denom- 
inated clay  ?  Is  it  clay  ?  Can  it  be  resolved  into  clay, 
by  any  menstruum  of  nature  or  art,  without  the  acces- 
sion of  foreign  materials  or  agents?  A  Wedge  wood 
would  be  astounded,  if  he  were  told,  that  the  finest 
earthen  ware,  elaborated  by  his  skill,  from  the  almost 
worthless  clay  of  another,  would  be  the  property  of 
that  other.  But  this  ware,  however  attenuated,  is  as 
much  clay  as  brick  are,  and  it  can  as  easily  be  reduced 
to  clay;  but  it  is  not  clay,  nor  can  it  ever  again,/Kr 
*f,  become  clay  It  therefore,  belongs  to  the  man- 
ufacturer. The  diamond  is  carbon,  and  nothing  hut 
caYbon,  in  a  state  of  purity  and  high  sublimation.  But 
it  is  not  charcoal,  though  charcoal  may  produce  dia- 
mond, by  loosing  all  its  gross  constituents.  If  dia- 
mond could  be  produced  from  charcoal,  by  any  pro- 
cess of  art,  would  it  belong  to  the  producer,  or  to  the 
owner  of  the  rude  material?  After  it  shall  have  been 
made,  it  is  but  the  same  carbon  that  existed  in  the  char- 
coal; but  it  is  in  a  different  state,  and  is  uncompoun- 
ded.  Can  it  be  resolved  into  charcoal?  It  would  be- 
long to  the  producer,  if  it  could  be  manufactured^ So 
the  alumine  and  the  silex  in  the  brick,  are  the  same 
that  were  in  the  clay;  but  they  are  in  a  different  state 
and  combination,  and  are  not  the  original  clay,,  with 
all  its  combinations  and  qualities;  nor  can  they  be  re* 
dured  to  the  same  clay* 

''The  cambric  needle,  in  the  hand  of  the  seamstress, 
is  made  of  steel,  the  steel  of  iron,  the  iron  of  the  na~ 
tive  ore.  There  has  been  no  chemical  change  of  the 
particles,  which  compose  the  needle;  but  they  are  not 
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the  identical  particles  which  constituted  the  ore,  no* 
can  they  be  resolved  into  them.     Therefore,  the  nee? 
die  could  not  be  recovered  by  the  owner  of  the  raw 
t-  material. 

There  would  be  no  end  to  such  illustrations.  These 
are  deemed  sufficient, for  shewing  whatwe  mean,  when 
we  state  the  principle,  which  must  govern  this  case. 

y  Shingles^  tables  or  boats,  &c,made  put  of  the  tim- 
ber of  another,  contain,  so  far  as  the;  contain  any 
thing,  the  same  particles,  which  constituted  the  timber, 
the  specific  qualities  of  the  wood,  are  the  same  pre- 
cisely; therefore,  the  material  is  exactly  the  same, 
and  the  new  species  must  still  belong  to  the  owner  of 
the  wood,  when  the  accessary  value  has  not  been  so 

a    great,  as  on  the  ground,  to  change  the  title. 

These  cases  on  each  side,  mqy  serve  to  exemplify 
the  principle,  so  far  as  it  applies  to  "specification." 
The  necessary  result,  seems  to  be,  that  the  burnt  brick 
in  this  case,  belonged  to  Lampton.  Preston,  in  a  suit 
for  mesne  prof  is,  might  have  recovered  for  the  use  of 
the  clay.  A3  the  bricks  were  personal,  he  could  not 
get  them  by  habere  facias.  He  could  only  be  entitled 
to  them  as  chatties,  on  the  ground  that  he  owned  the 
clay. 

The  cases  cited  from  5th  and  6th  Johnson,  do  not 
militate  against  this  opinion,  but  as  far  as  they  go,  tend 
to  sustain  it.  The  case  of  Betts  and  Church  vs.  Lee, 
5  Jqhnsbn,  347.,  decides,  that  shingles  belong  to  the 
X.  owner  of  the  timber,  because,  ^whatever  alteration  in 
FORM,  property  may  have  undergone,  the  original 
owner  may  take  it,  in  its  new  shape,  if  he  can  identify 
^  the  original  materials;"  that  is,  the  form  is  immaterial, 
if  the  material  remain  the  same.  It  is  the  same  in  the 
shingle,  as  it  was  in  the  tree.  There  has  been  n* 
change  in  the  material,  the  wood;  the  only  change  is 
in  the  form.  This  accords  with  the  doctrine  which 
we  have  recognized.  But  the  saqne  reason  does  not 
apply  to  the  brick,  the  converse  is  the  fact  of  the  case. 
The  case  of  Curtis  vs.  Groat  6  Johnson,  169;  decides, 
that  a  tresspasser,  who  knowingly  cuts  the  timber  of 
another,  without  his  consent,  and  converts  it  into  coal, 
is  not  entitled  to  the  coal,  because  he  is  a  trespasser. 
This  is  all  that  is  decided.  It  is  true,  that  the  opinion 
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intimate*,  (what  it  was  not  necesdary  to  say)  that  the  Lam?™* 
timber  could  be  identified  in  the  coal,  and  therefore,  if      BSV*** 
there  had  been  no  trespass,  the  owner  of  the   timber  Pumtow's. 
would  be  entitled  to  the  coal.    This  would  not  be  our  ■ 

opinion.  But  we  do  not  suppose,  if  this  intimation 
were  ever  so  authoritative,  that  it  would  influence 
the  decision  of  this  case. 

We  know  that  a  German  chemist  (Bergman)  claims 
the  merit  of  having  discovered  by  various  experiments 
near  Upsal,  that  burnt  brick,  by  being  made  wet,  and 
exposed  to  the  sun  and  elements  for  several  years, 
may  be  dissolved.  This  discovery  is  not  wonderful. 
No  combination  of  matter  is  indistructible.  Bricks  are 
not  more  than  other  material  substances,  immortal. 
Certain  solvents,  may  decompose  them.  Time  will 
not  spare  them.  But  how  are  they  reduced  to  clay? 
And  what  sort  of  clay?  These  questions  have  been 
anticipated,  and  the  experience  and  observation  of  all 
men,  will  furnish  an  answer,  consistent  with  this  opin- 
ion. The  animal,  mineral  and  vegetable  kingdoms, 
lire  all  nothing  but  a  combination  of  certain  particles, 
which  existed  in  an  elementary  state,  and  unorgan- 
ized form.  They  may  all  be  decomposed,  and  re- 
duced to  tlfeir  elements;  so  of  the  brick.  Sugar  itf 
but  the  sacharine  matter  of  the  cane,  reduced  to  a  sep- 
aratdand  concrete  state.  It  maybe  dissolved  into  a 
sweet  juice.  But  it  does  not  therefore  belong  to  the 
owner  of  the  cane. 

Bricks  are  very  enduring,  when  well  burnt  by  fire. 
It  14  said  by  some  oriental  tourist,  that  even  now,  there 
remain,  at  the  supposed  scite  of  ancient  Babylon, 
Brick,  apparently  in  a  perfect  state,  of  which  that  city 
was  built  Time  has  not  reduced  them  to  clay ;  and  it 
never  will,  without  the  co-operation  of  other  agents, 
and  the  accession  of  other  materials,  any  more  than  the 
sugar  of  the  maple  can  be  resolved  into  "sugar  water" 
without  the  access  of  foreign  agents. 

The  only  thing  like  an  authority,  directly  on  the 
subject  of  the  proprietorship  of  brick  made  by  one 
man,  with  the  clay  of  another,  of  which  we  have  heard 
or  which  we  have  seen,  is  an  expression  in  the  opinion  % 

in  the  case  of  Port  vs.  Tuston,  2  Wilson's  Reports,  172. 
In  deciding,  in  relation  to  another  matter,  the  court 
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say,  a77ie  case  of  a  brick  maker,  is  very  different;  the  earth 
is  manufactured,  and  turned  into  quite,  a  different  thing  J' 
,  Of  course  it  was  the  opinion  of  that  court,  that  the 
brick  belonged  to  the  maker*  This  we  acknow- 
ledge is  not  positive  authority,  but  is  persuasive 
argument:  and  being  the  onlj  allusion  which  has  been 
found  in  any  book,  to  the  question  we  are  considering, 
is  strongly  confirmatory  of  the  reasons,  which  we  have 
offered  in  support  of  this  opinion. 

Judgment  reversed,  and  cause  remanded  for  a  judg- 
ment to  be  entered  on  the  agreed  case,4  in  favor  of  the 
plaintiffs. 

Monroe,  for  plaintiff;  Denny  and  Hoggin^  for  de- 
fendants. 


Chancery.  BaVTOW  VS.  Jones. 

CaielSl.  Error  to  the  Falaaki  Circuit;  Johzi  L.  Ban>OEs,  Judge. 

Bill  for  ne»  trial.    Discovery  of  testimony.     Negligence 
of  Attorney. 

June  U,  Judge  Ukderwood  delivered  the  opinion  of  the  Cfctirt. 

Jones  sued  Barrow  and  Cooper  in  the 
Statements  of  circuit  court,  in  an  action  of  covenant,  they  x>Jead 
eonipl'nti,  ^  est  factum,  and  on  the  trial,  the  jury  found  for  the 
defendants.  Jones  then  filed  his  bill  in  chancery, 
enjoining  the  judgment  for  costs  against  him,  and  pray- 
ing for  a  new  trial  at  law,  which  upon  hearing,  was 
ordered  by  the  chancellor,  as  to  Barrow  alone,  the  bill 
being  dismissed  as  to  Cooper.  The  ground  relied  en 
in  the  bill  is,  that  Jones  bad  put  the  instrument  on 
which  suit  was  brought,  in  the  hands  of  an  agent,  who 
placed  it  into  the  hands  of  an  attorney,  who  brought 
suit  thereon;  that  at  the  time  of  the  trial  the  agent 
was  dead;  the  complainant,  Jones,  a  non-resident, and 
the  attorney  ignorant  of  the  witnesses  to  call  or  have 
summoned  to  prove  the  execution  of  the  covenant, 
and  that  he  bad  discovered  important  testimony,  which, 
in  addition  to  that  previously  known  to  him,  would 
enable  him  to  succeed  on  another  trial. 

We  are  of  opinion  that  the  bill  does  not  present  a 
Cempl'ti.  at-  case  which  authorized  the  relief  given.    It  was  the 
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fault  of  the  complainant's  attorney*  to  go  into  trial  Brow* 
unprepared,  or  if  he  did,  to  suffer  a  verdict  to  be  ren-  m*Keb'brrp. 
dered  in  the  absence  of  the  complainant,  or  any  author- 


ized agent.     For  injuries  resulting  to  clients,  from  neg-  tornej  «<  in* 
ligence  or  inattention  on  the  part  of  their  attorneys,  JJ^JJJJJ}  *£ 
Courts  cannot  give  redress  against  the  other  party  to  sufferinrarer* 
the  suit.     Redress  must  be  sought  in  a  new  action,  diet  against 
against  a  new  party.  &2££ 

The  discovery  of  evidence  or  new  testimony  rele-  no  jwhhhI  for 
vant  to  the  point  in  issue,  which,  by  reasonable  dili-  *  °e **"*'• 
gence,  could  have   been  produced,  is  no  cause  for  a  ry  of  newtet- 
new  trial;  going  into  trial  unprepared,  should  rather  timooj,rele- 
operate  against  an  application  for  a  new  trial)  instead  Tftnt  to..th,* 
of  in  its  favor*    Where  it  does  not  clearly  appear,  that  ^"bUm™ 
the  result  of  a  new  trial  ought  to  be  in  favor  of  the  been  bad  on 
applicant,  it  should  be  awarded  with  much  caution,  if  the  trial,  by 
at  all.     The  authorities  are  abundant  on  these  points.  Jfjlitr?*  no'0* 

The  record  shows  that  the  attorney  for  Jones  was,  j£oun' y°r 
at  least,  so  far  attentive  to  his  interests,  as  to  call  and    ew 
examine  witnesses  for  him,  on  the  trial  at  law.     The  The  record  at 
subscribing  witness  was  examined,  and  he  disowned  ,lw? BDd  Mfe 
and  disproved  the  covenant.    The  testimony  9f  the  {^cbaScery 
complainant,  taken  in  the  chancery  suit,  although  it  cause,  do  not 
is  sufficient  to  excite  our  suspicions,  that  he  has  been  J09*''?  di§- 
imposed  on,  yet  it  is  by  no  means  conclusive.     Every  J#rd\ct  and 
view  of  the  case  satisfies  us  that  the  verdict  and  judg*  judgment, 
orient  at  law,  ought  not  to  have  been  disturbed. 

Decree  reversed  with  costs.  The  complainant's 
bill  must  be  dismissed  with  costs,  and  his  injunction 
dissolved  with  damages. 

Cunningham,  for  plaintiff. 


Brown  vs.  HFKetis  representatives.       chargers 

IJrror  to  the  Pulaski  Circuit;  Christopher  Tompkins,  Judge.    Case  132. 

Writ  of  error*  Variance*  Jurisdiction*  Action,  local 
and  transitory.  Statute*  Process  to  several  counties. 
Proceedings  in  rem;  in  pursonam. 

Judge  Underwood  delivered  the  opinion  of  the  Court  jan    •  j 

In  May,  1806,  M'Kee,  in  his  lifetime,  mKee^baJ 

filed  a  bill  in  the  Pulaski  circuit  court,  against  Brown  TV,  Brown, 
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Brow* 
▼s. 

BffiKBB'lftKF. 

r\      ■_ 

ohargioc 
fraud  id  a 
contract. 


charging  him  with  fraud  in  a  contract,  relative  to  i 
tract  of  land,  lying  on  Cumberland  river,  and  praying 
for  relief.  A  subpoena  issued  on  the  2d  day  of  June, 
directed  to  the  sheriff  of  Franklin  county,  which  was 
executed  on  the  20th  of  the  same  month,  returnable 
to  the  July  term  of  said  court. 

At  the  July  rules  (for  at  that  period  the  laws  regu- 
lating proceedings  upon  the  rule  docket,  were  io  full 
force,)  the  complainant,  by  his  counsel,  gave  a  rale  for 
answer.  At  the  August  rules,  the  cause  was  continued 
Until  the  next  rule  day  for  answer.  At  the  September 
rules*  thg  bill  was  taken  pro  corifmo. 

At  the  October  term  of  the  court,  Brown,  by  his 
counsel,  moved  to  set  aside  the  rules  taken  in  the 
clerk's  office,  and  for  leave  to  file  his  answer,  which 
was  refused  by  the  court,  and  to  this  he  excepted. 
At  the  same  term,  the  cause  was  taken  up  for  trial, 
and  argued  by  counsel  on  both  sides. 

The  court  took  time,  and  at  the  April  terrii,  1&07, 
entered  an  interlocutory  decree.  The  cause  was 
continued  under  the  interlocutory  decree,  in  order  to 
execute  a  writ  of  inquiry,  directed  by  it,  until  the 
July  term,  1812,  when  the  inquiry  was  had,  and  final 
decree  rendered. 

To  reverse  this  decree,  Brown  sued  out  a  writ  of 
Writ  of  error,  error,  on  the  27th  May,  1814,  returnable  to  the  50th 
day  of  the  then  sitting  April  court. 

It  is  now  moved  to  quash  the  writ  of  error*     1st 
Ground*  for    Because  it  does  not  identify  the  record  and  case  to  be 

orwro?  Writ  brou&ht  °P lo  this  court-  2d-  Because  it  is  returnable 
to  a  day  previous  to  its  date.  And,  3d.  Because  it  is 
wholly  void  on  its  face. 

The  writ  of  error  describes  the  record  and  proceed- 
ings, which  the  clerk  of  the  Pulaski  circuit  court  is 
commanded  to  send  up,  as  "a  certain  action  in  chan- 
cery, between  Samuel  M'Kee*  Complainant,  and  John 
Brown,  defendant,  pending  before  the  judges  of  said 
court,  and  in  which  a  decree  •  was  pronounced  at  the 
July  term,  1812,  to  the  damage  of  the  said  John 
Brown."  The  record  brought  up,  corresponds  with 
this  description,  as  to  the  nature  of  the  action,  the 
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parties  to  if,  the  court  in  which  it  wag  decided,  and  Baoww 
the  te^n  when  the  decree  was  rendered.    I  am  of  m*******?. 
opinion  that  more  need  not  be  done,  by  way  of  des- 


cription in  a  writ  of  error.    If  there  are  two  suits  be-  pending,  and 

tween  the  same  parties,  which  equally  suit  the  des-  JJ^SmiL^, 

cription  given  in  the  writ,  the  defendants  in  error  can  or  judgment 

easily  learn   when  the  record  is  filed,  in  this  court,  wa.  render^ 

which  is  intended  to  be  revised.     They  are  brought  JS^S^"^ 

before  this  court  by  summons,  and  when  in  court,  they  not  aeeww j 

should  not  be  permitted   to  evade  a  trial,  upon  the  that  it  should 

merits  of  a  cause,  upon  the  ground,  merely,  that  such  **  •©minutely 
a         •   a*  \    •  xi_.         •  *    t  •     I      /    ■..  i_  certain,  at  to 

description  was  not  given  in  the  writ  of  error,  (which  preclude  the 

is  not  served  on  them,)  as  would  identify  the  record,  poenbiiitj  of 

brought  up  in  such  manner,  so  that  the  idea  should  be  there  being 

excluded,  that  there  could  be  any  other  record  like  it.  cord°iike  '*" 

Indeed,  such  a  description  might  be  impossible.    Good  that 'required 

sense  does  not  require  it.     There  is  no  variance  be-  «o  be  brought 

tween  the  writ  of  error  and  the  record.     They  cor-  ap* 

respond  as  far  as  the  writ  goes,  and  I  think  it  goes  far 

enough. 

This  court  commenced  its  April  term,  1814,  on  the  In  aicertain- 
4th  day  of  the  month.     The  writ  of  error  id  teturna-  Jg  wither 
ble  to  the  60th  day  of  the  court.     In  making  the  cal-  daVofTwrit 
cu  latum,  to  ascertain  whether  the   50th  day  of  the  ;•  anterior  to 
court,  came  before  or  after  the  27th  of  May,  the  date  *ts  feit' Snn- 
of  the  writ,  Sundays  are  to  be  excluded.    No  other  andedlaSe 
than  juridical  days  are  to  be  taken  into  the  computa-  but  juridical 
tion ;  for  if  we  were  to  include  Sunday,  and  count  it  for  da/f  V*  caI" 
any  purpose,  as  a  day  in  court,  we  should  not  reject  it  ct"aled# 
on  any  occasion,  for  the  sake  of  consistency;  and  thus 
Sunday,  in  our  circuit  courts,  would,  when  they  set 
more  than  one  week,  be  the  seventh  day  of  the  term; 
A  notice  to  appear  on  the  seventh  day,  if  literally 
complied  with,  would,  therefore,  require  the  party  to 
attend  on  Sunday,  at  the  court  house,  which  wbuld  be 
absurd,  as  he  would  then  find  no  court  in  session.    To 
avoid  things  so  ridiculous,  when  reduced  to  practice; 
we  enumerate  days  in  court,  beginning  with  the  com- 
mencement of  the  term,  and  going  on  regularly  to  its 
fend,  taking  no  account  of  Sundays.     By  this  rule,  the 
50th  day  of  the  court  was  after  the  27th  of  May,  and 
the  writ  of  error  ought  not  to  be  quashed,  for  the  se- 
cond reason  assigned.     There  is  nothing  in  the  third 
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Browh  reason.     I  am,  therefore,  of  opinion,  that  the  motion 

M'Kss'*»ui».  to  °.ua9h  the  writ  °f  error,  ought  not  to  prevail*     It  k 
"  overruled. 

Considering  the  cause  as  properly  before  this  court, 
To  pwe  ju-     for  adjudication,  the  first  error  assigned,  which  I  shall 
rig<jictj?n»       notice,  is  that  which  questions  the  jurisdiction  of  the 
thine' to  be      Pulaski  circuit  court.     The  cases  of  Dunn  and  wife 
acted  ©o  or     vs.  M'Millin,  1   Bibb,  409;  and  Cave  vs.  Traboe,  2 
tb*Hef*°n  °f  ®*kb,  444»  are  expositions  of  the  7th  section  of  the 
■luatbe'with*  ac*»  creatmg  circuit  courts,  in  regard  to  their  jurisdic- 
io  the  circuit,  tion;  and  from  these,  the  rule  is  clearly  established, 
that  the  thing  to  be  affected  by  the  judicial  proceed- 
ing, or  which  gives  locality  to  the  action,  must  lie  with- 
in the  circuit,  or  that  the  person  of  the  defendant,  roast 
be  within  the  circuit,  in  order  to  give  jurisdiction. 

It  is  true,  that  process,  both  at  law  and  in  chancery, 
frocenmay  raav  l88ue  ^rom  the  circuit  in  which  the  suit  is  institti- 
i»f lie  from  the  ted,  to  other  counties;  but  in  these  cases,  the  action 
ciJ?u*tin  .  must  be  local,  a  proceeding  in  rem;  or  part  of  the 
m  instituted  defendants  must  be  in  the  circuit,  where  the  suit  is 
too i her  conn-  brought.  In  the  last  description  of  case,  it  is  well  set- 
ties;  but  if  no  tied,  that  if  a  decree  or  judgment  is  not  rendered 
judgment  a-  agams*  the  parties  found  in  the  county,  or  one  of  them, 
garnet  re»i-  no  judgment  or  decree  can  be  rendered  against  those 
dent  deft.  defendants,  living  out  of  the  county.  In  such  case.it 
Son  he  looaT  h  the  dtttv  of  thc  court*  et  officio^  to  dismiss  the  action 
it  if  the  ex  %  **  to  the  defendents  out  of  the  county.  See  Majors 
officio  duty  of  vs.  Gunnell,  4  Monroe,  450;  Austin's  heirs  vs.  Bod  ley, 

MR.*    4Monroe'  437- 

81ll<•  M'Kee's  bill  does  not  allege  that  the  land  in  relation 

in°M'Kg*ti<m  t0  which  the  fralld  wa8  Practised,  lies  in  Pulaski.     It 

bill,  to  give      ^0C8  not  8tate  ^at  ^e  6Ults  brought  against  him,  upon 

jurisdiction,     the  notes   given  for  the  land,  were  instituted  in  the 

Pulaski  circuit  court,  and  which  suits  by  the  prayer 

of  the  bill,  the  court  is  asked  to  suspend  by  injunction, 

which  does  not  appear  to  have  been  granted.     The 

bill  is  not  filed  to  have  a  conveyance,  or  any  act  done 

in  relation  to  the  land.     The  sole  object  of  the  bill  is, 

to  compel  Brown  to  refund  part  of  the  purchase  money 

f>aid  him,  and  to  surrender  the  notes  for  the  residue* 
t  is,  therefore,  clear,  that  M'Kee's  cause  of  action  was 
transitory,  and  that  the  Pulaski  circuit  court  had  no 
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jurisdiction  of  it,  by  bringing  the  defendant  before  the  Bao"£ 
court,  with  process,  directed  to  the  sheriff  of  Franklin.  M*KBE'satPi 

It  is  contended,  however,  that  if  it  be  clear,  that  A       fftnce 
the  court  had  no  jurisdiction  in  the  first  instance;  that  and  defence 
under  the  circumstances  of  this  case,  Brown  cannot  to  the  merits, 
now  avail  himself  of  it.     It  appears  from  the  record,  ^objection 
that  Brown,  by  his  counsel^  made  many  motions,  and  tojurisdio- 

?;ave  consent  to  continuances  of  the  inquiry,  directed,  tionthe  court 
rom  term  to  term,  but  in  all  motions  made  in  his  be-  h?Tin?  cof  • 
half,  he  was  overruled.     His  first  motion  was,  to  get  subject  mat- 
clear  of  the  rules  entered  against  him,  by  which  the  ter  in  con* 
bill  had  been  taken  for  confessed,  and  failing,  the  cause  trow*!  tat 
was  heard,  and  at  a  subsequent  term,  decreed  against  J^S/a X-  J 
him.     It  is  true,  that  argument  was  made  for  him.  but  cree  and  it 
what  the  nature  of  the  argument  was,  cannot  be  told.  wfuied  Pef- 
If  it  had  been  insisted,  that  the  court  should  dismiss  ™™°making 
the  bill,  for  want  of  jurisdiction,  that  argument  should  a  motion  tobe 
have  prevailed.     So  far  as  the  record  speaks  in  the  permitted  to 
first  stages  of  the  cause,  Brown  was  desirous  to  make  JheTrrumlnt 
defence,  by  filing  an  answer,  and  although  it  does  not  of  counsel  a- 
appear  what  would  have  been  the  nature  of  that  an-  gainst  a  de- 
swer,  I  cannot  presume  that  it  was  an  acknowledge-  b^couftrued* 
ment  of  the  allegations  of  the  bill.     If  it  had  been,  guch  an  as- 
sure ly  the  complainant  would  not  have  objected  to  his  *eot  to  the 
filing  it,  especially,  as  the  court  considered  the  case  of  ^wn^Teld 
such  difficulty,  after  argument,  as  to  require  time  for  jurisdiction, 
advisement.     Every  step   taken  by  Brown,  indicate* 
an  opposition  to  a  decree  against  him,  and  hence  no 
presumption  can  be  indulged  in,  that  he  favored  and 
consented    to  the  steps   taken   by  the   complainant 
against  him.     Besides,  if  he  did  so  acquiesce,  it  wag 
a  tacit  acknowledgement  of  the   improper  conduct 
charged  upon  him,  in  the  bill.     The  case  should  be 
clear,  before  we  come   to   the  conclusion,  that  any 
man  has  consented  to  his  own  degradation.     I  cannot 
admit,  therefore,  that  Brown  has  done  any  act  which 
amounts  to  a  waiver  of  his  right,  to  object  to  the  juris- 
diction of  the  Pulaski  circuit  court.     I  am  not  pre- 
pared to  say  that  he  was  bound  to  put  in  a  plea  to  the 
jurisdiction,  until  the  rule  taking  the  bill  for  confessed, 
was  set  aside      Tue  term  at  which  he  made  the  motion 
to  set  aside  that  rule,  was  the  first  after  the  rule  was 
made;  and  as  his  motion  was  overruled,  he  never  did 
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Qaowij  appear  to  the  rait  as  a  defendant,  upon  the  merit* 

M'KsVtaiF.  The  court  would  not  permit  him  to  appear  in  that 
*  character,  and  make  defence*  If  the  court  had  per- 
mitted him,  and  he  had  gooe  on  and  defended,  upon 
the  merits,  I  am  willing  to  concede  that  such  a  course 
on  his  part,  might  have  amounted  to  a  waiver  of  all 
objections,  to  the  jurisdiction  of  the  court;  inasmuch, 
as  the  subject  matter  of  the  bill  was  such,  that  the 
court  could  legally  take  cognizance  of  it,  in  like  cases, 
when  proper  parties  were  subject  to  its  jurisdiction. 
But  when  the  complainant  objected  to  granting  Brown 
permission  to  defend,  by  filing  his  answer,  and  the 
court  sustained  the  complainant,  I  am  of  opinion, 
that  it  would  bei  unjust,  to  give  to  an  appearance, 
entered  for  the  purpose  of  asking  the  court  for  leave 
to  defend  an  operation,  by  construction,  so  as  to 
make  Brown  sanction  an  ex  parte  proceeding  against 
him. 

Express  consent  cannot  give  jurisdiction  where  the 
court  has  not,  by  law,  cognizance  over  the  subject 
matter;  where  the  court  has  such  cognizance,  the  con- 
sent may.  Here  there  is  no  express  consent,  aad  I 
cannot  infer  it  fronp  any  thing  apparent  upon  the  re- 
cord. I  am,  therefore,  of  opinion  that  the  Pulaski 
circuit  court  should  ear  officio,  have  dismissed  the  bill 
of  the  complainant  for  want  of  jurisdiction.  Having 
reached  this  conclusion,  it  is  unnecessary  to  hotice 
'any  other  error  assigned,  and  it  would  be  premature 
to  express  any  opinion  pn  the  merits  of  the  controversy. 

The  decree  of  the  circuit  court  is  reversed,  with 
directions  to  dismiss  the  bill  without  prejudice,  becinse 
that  court  had  no  jurisdiction  of  the  case.  No  decree 
for  costs  can  be  rendered  against  the  present  defend- 
ants, they  being  the  representatives  of  M'Kee,  and  Bait 
being  prosecuted  against  them  in  that  character  only. 

Mills  and  Brown,  for  plaintiff;  Owsley,  for  defendant. 

Thf  counsel  for  the  plaintiff  in  error,  presented  thejbllaw- 
ing  written  suggestion. 

That  costs  were  always  recoverable  against  execu- 
tors defendants,  from  a  very  early  date  in  England, 
See  2  Bacon  Ab.  46,  and  the  reason  there  given. 
These  decisions  possibly  apply  only  to  <#*ts  below  and; 


Bvpress  con- 
tent cannot 
five  jurisdic- 
tion, the  tri- 
bune] not  ha- 
ving oogni- 
tance,  by  lew 
of  the  subject 
matter. 
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the  question  may  still  arise  whether  the  statutes  of  Baown 
Gloucester,  &c.  included  costs  on  a  writ  of  error*       •    m*K*L**imp. 

The  act  of  1796,  1  Digest,  343,  says,  that  in  appeals  8u  ~axw 
and  writs  of  error,  the  following  rules  shall  be  observed :  "M**10  • 
**If  the  judgment  or  decree  shall  be  reversed  in  the 
whole,  the  appellee  shall  pay  to  the  appellant  such 
costs  as  the  court,  in  their  discretion  may  award."  It 
,  must  have  been  on  the  construction  of  this  section  that 
our  court  of  appeals  have,  in  such  numerous  cases  de- 
creed costs  against  executors,  defendants  in  error. 
The  only  change  which  our  statutes  have  made,  in  favor 
of  executors,  is  that  which  has  been  derived  from  the 
construction  given  to  the  act  of  1811,  which  the  court 
haye  construed  to  extend  to  costs  also,  making  them 
recoverable  de  boms  testatoris  and  not  de  bonis  propriis* 
The  above  mentioned  act  of  1796,  makes  no  exception 
in  favor  of  executors,  and  is,  therefore,  applicable  to  , 
them  equally  with  other  defendants  in  error.  The 
present  case  is  somewhat  peculiar.  The  writ  of  errors 
was  sued  out  and  pending  for  twelve  or  fifteen  years,  dur* 
ing  the  lifetime  of  the  testator,  during  all  of  which  period, 
costs  had  accrued  against  the  plaintiff  in  error.  It 
was  but  recently  revived  against  hi*  executors,  and  if 
costs  were  ever  discretionary  in  such  cases,  it  is  con* 
peived  that  they  should  be  awarded  in  this;  at  all 
events,  the  costs  which  accrued  during  the  life  of  the, 
testator, 

JJpon  whicfi  the  judge  made  the  following  modification  of 
the  mandate  and  decree. 

Upon  the  suggestion  of  counsel,  I  deem  it  proper  to 
modify  the  above,  so  far  as  to  decree  costs  against  the 
defendant,  to  be  levied  de  bonis  testatoris,  for  all  costs 
incurred  previous  to  the  revival  of  the  suit  against  the 
defendants,  The  cleri;  will  enter  a  decree  accojs 
dingly. 
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Mo™*.  Conris  Heirs  vs.  Manifee. 

Case  123.  Error  to  the  Fayette  Circuit;  Jesse  Bmcdioe,  Judge. 

Occupant  law  of  1820.     Constitution. 

Jane  IS.       '    Jadge  Robertson  delivered  the  opinion  of  the  Court 

The  only  question  which  we  shall  con- 
The  attest,  aider  in  this  case,  is,  whether  the  assessments  for  inv< 
■sent  of  im-  provements  were  properly  made,  in  conformity  to  the 
ESS?''    occupant  act  of  1820. 

SrJoc°aDMnt      The  8uit  was  br0l,gnt  in  1 8 1 8,  the  assessments  made 

lew  oflOTO,    in  1822,  and  the  judgment  of  the  court  on  the  report, 

adjndced  to     was  rendered  in  1823. 

be  conutitur 

tune*.  -    It  has  heen  decided  by  this  court,  in  the  case  of 

Fisher  vs.  Cockrell,  5  Monroe,  129,  that  so  much  of 
the  occupant  act  of  1820,  as  relates  to  rents  and  im- 
provements, is  constitutional.  We  feel  no  disposition, 
to  disturb  this  decision.  According  to  the  authority 
of  this  case  of  Fisher  vs.  Cockrill,  and  of  the  cases  of 
Payne  vs.  Conner,  3  Bibb,  180,  and  of  Fowler  vs.  Hal- 
bert,  4  Bibb,  52,  it  was  proper,  in  this  case,  to  make 
the  assessments  of  improvements  under  the  provisions 
of  the  act  of  1820, 

,  The  circuit  court  having  approved  the  report  made 
according  to  this  act,  the  judgment  is  affirmed. 

China,  for  plaintiffs;  Wickliffe  and   Wooley,  for  de*. 
fendants. 


Monon.  Gaines  vs.  Dailey. 

Case  1*4.  Error  to  the  Franklin  Circuit;  Henry  Davidge,  Judge, 

New  trial.    Duty  of  Court.     Condition. 
Jane  It.         Jadge  Robertson  delivered  the  opinion  of  the  Court. 

Dailey  having  obtained  a  judgment 
An  order,  against  Gaines,  in  an  action  of  assumpsit,  the  court  on 
new  trial*the  the  mot^otl  of  Gaines,  made  the  following  order,  "28th 
dePtt.  paying  July*  1827.  The  court  being  now  sufficiently  advised 
the  costs  of  of  the  motion  made  for  anew  trial  herein,  it  is  order- 
daVsprior  to  ed' that  **  be  granted  on  the  defendant's  paying  the  costs 
the  next  term,  °f  the  former  trial  herein,  twenty  days  before  the  next  term 
a  anility,  and  of  this  court.17 
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before  the  next  term,  but  within  the  20  days;  Dai-  Oa»m 
ley  issued  an  execution  on  the  judgment*  Gaines  vAll2y. 
moved  the  court  to  quash   this  execution,  which  the 


court  refused  to  do.     And  for  this  refusal,  Gaines  has  the  pJ'tff.  has 
prosecuted  this  writ  of  error.  J^^S^*^^11** 

The  order  of  the  court,  is  extraordinary;  and  it  is 
difficult  to  give  to  it,  a  satisfactory  construction.  If 
it  be  construed  to  be  the  grant  of  a  new  trial,  on  a 
condition  subsequent  ,  the  execution  might  possibly 
have  been  quashed;  but  if  it  be  understood  to  be  an 
order  for  a  new  trial,  on  the  precedent  condition  of 
payment  of  the  costs,  the  execution  issued  properly.  * 

We  are  inclined  to  the  opinion,  that  the  court  inten- 
ded, that  the  judgment  should  be  suspended  until  20 
days  preceding  the  next  term;  and  that  then,  if  the 
Costs  should  be  paid,  there  should  be  a  new  trial.  The 
parties  were  notified,  that  there  would  be  a  new  trial, 
on  a  certain  contingency.  But  the  court  had  not  given 
a  new  trial.  Such  an  order,  should  be  regarded  as  a 
nullity,  even  if  the  defendant  had  complied  with  the 
Condition.  Courts  ought  not  to  leave  their  judicial 
acts,  to  depend  on  an  act  en  pais,  or  to  be  controlled  by 
ministerial  officers.  When  a  motion  is  made  for  a  new 
trial,  only  three  things  are  left  to  the  discretion  of  the 
court;  that  is,  either  to  continue  the  motion,  or  to  grant, 
or  overrule  it.  The  court  cannot  refer  to  the  parties 
or  to  the  clerk,  a  decision  of  the  question,  whether 
there  shall  be  a  new  trial  or  not. 

Dailey  had  a  right  therefore,  as  soon  as  the  term  ex- 
pired, to  issue  his  execution.  But  if  the  order  of  the 
court  had  been  such  as  to  deserve  respect,  there  seems 
to  have  been  no  ground  for  the  quashal  of  the  execu- 
tion. Because,  as  Gaines  was  to  be  entitled  to  a  new 
trial,  on  the  condition  of  paying  the  costs  20  days  be- 
fore the  next  term,  he  ought  to  have  shewn  such  pay- 
ment, before  he  could  expect  to  be  benefitted  by  the 
order.  This  he  did  not  do.  And  no  further  notice  is 
taken  of  the  case,  at  any  subsequent  term. 

Wherefore,  the  judgment  of  the  circuit  court,  over- 
ruling the  motion,  to  quash  the  execution,  is  affirmed. 

Triplett,  for  plaintiff;  Sanders,  for  defendant. 
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cbamcxbt.  Cummins  vs.  Boyle. 

Case  Jt5.  Error  to  iho  Nelson  Circuit;  Paul  I.  Booxsm,  Judge* 

Recision.     Parties*     Executory  or   executed     cmimatt. 
Defect  of  title.     Equity. 

Jane  12.         Judge  Rom*tson  delivered  the  opinion  of  the  Court. 

Br  the  will  of  John  Cummins*  (proved 
This  wot  a  in  1 8 1 3)  his  home  tract  of  land,  in  Nelson  county,  con- 
biil  '"fii^f  h"  tainin8  1 50  acres, wa8  devised  to  bis  widow,  Elizabeth 
JJJiJJtoJ,  Cummins,  during  her  life,  and  to  seven  of  bis  childreri 
•cind  the  par-  in  remainder* 

tnoTof  land,  One  of  the  devisees  in  remainder  (Elizabeth  jr.)  was 
upon  alleged   an  infant  in  1819;  and  another5  (Anne)  had  died  before 

defect  of  title,  18lo  leaving  an  infant  natural  child,  her  heir, 
for  wbioh  he  '  b  ' 

had  aooepted  In  February  1819,  Elizabeth  Cummins  the  widows 
wa^nt?.111  soW  the  tract  thus  devised,  to  William  Boyle,  for  $2,- 
Compl'nt  no  400,  and  executed  a  bond  for  a  title  thereto,  by  deed  at 
claim  to  re-  general  warranty,  on  or  before  the  1st  of  October, 
reotsion,  for  ioiq 
any  defect  of   ,0'** 

^tje  whioh  in  September  1819,  the  widow  and  all  tbosfe  entitled 
cfwhtohbe  to  the  temainder,  excepting  Elizabeth  jr.  and  the  in- 
bad  notice,  at  fant  of  Anne,  executed,  acknowledged  and  delivered 
the  time  be  to  Boyle  a  deed  of  general  warranty,  for  the  entire 
deed?  6  tract  of  land,  for  the  consideration  of  $2,400;  which 
When  the       deed  lie  accepted.     He  took,  possession  of  the  land, 

remedy  at  and  still  retains  the  possession  and  use  of  it 
la#  is  com- 
plete, and  no       As  soon  as  Elizabeth  jr.  attained  legal  discretion,  nhd 

obstruction  conveyed  all  her  iriterest  in  the  same  tract  of  land  td 

chancellor  *  Boyle,  by  deed,  which  he  also  accepted. 

fore.D°tiDtW  B°y,e  bavin8  fa5,ed  *°  Pay  a  Part  of  the  considera- 

Bill  filed  for  tion,  Mrs.  Cummin?  obtained  a  judgment  against  him* 

reclsion  of  and  also  against  Bard,  his  security,  for  $400,  m  Sep- 

bontractfor  tember,  1825. 

land,  security  ' 

inthebond^  [n  October,  1825,  Boyle  filed  his  bill  in  chancery, 

tooney%ndT  against  Mrs.  Cummins,  to  enjoin  the  said  judgment, 

all  interested  and  to  rescind  the  contract  for  the  land,  unless  the  in- 

*"  thehLitlf'  terest  of  the  infant  heir,  Anne   Cummins,  could  be 

fected  b/the  conv«yed  to  him.     The  injunction  was  granted,  and  on 

decree,  the  final  hearing,  the  contract  and  deeds  for  the  land, 

should  be  were  decreed  to  be  rescinded,  the  injunction  was  per^ 
made  parties.  petliated,  and  Mrs.  Curnmins  directed   to  refund   lor 


Digitized 


by  Google 


JUNE,  1829.  481 

Boyle,  the  amount  which  had  been  received  for  the  Cwmw 

WOA.  BOTLX. 

To  reverse  this  decree,  this  writ  of  error  is  prose-  — ~— •~*1- 
ca  ted.  ' 

The  decree  is  erroneous  for  several  reasons;  1st. 
There  is  a  defect  of  parties.  Beard  ought  to  have  been 
a  party.  This  is  too  obvious  to  require  argument  or 
authority.  Before  the  deeds  could  be  cancelled,  all 
those  who  were  parties  to  them,  and  could  be  affected 
by  the  decree,  should  have  been  made  parties  to  the 
suit.  Btjt  Mrs.  Cummins  is  the  only  defendant.  The 
decree  is  therefore  indefensible  on  this  ground.  2d. 
By  accepting  the  deeds  from  Mrs.  Cummins,  and  all 
those  in  remainder,  except  the  infant  of  Anne  Cum* 
n)ins,  Boyle  is  estopped  from  urging  any  defect  of  ti- 
tle, which  existed  at  the  dates  of  those  deeds,  and  of 
which  he  then  bad  notice.  And  without  proof  of 
fraud,  or  insolvency,  his  redress,  if  he  shall  be  entitled 
to  any*  would  be  purely  and  exclusively  leg;*U  Find- 
ley's  executors  va.  Lynch  el  aU     2  Bibb,  566. 

For  defect  of  title,  the  contract  may,  under  sufficient 
arcumstancet,  be  rescinded,  if  it  be  executory.  But  if 
the  conveyance  be  made  and  accepted,  the  vendee 
cannot  resort  to  a  court  of  equity  for  arecision,  mere- 
ly on  the  ground  of  a  defect  of  title*  Miller  vs.  Long, 
3  Marshall,  335, 

The  defect  in  the  title  is  not  of  sufficient  magnitude, 
to  authorize  a  red  si  on  of  the  contract  for  that  cause 
alone.  There  is  no  proof  or  even  allegation,  that 
the  interest  of  one  of  those  in  remainder,  can  very 
materially  affect  the  contract  for  the  land ;  nor  that  a 
knowledge  of  the  impossibility  of  procuringthat  remote 
interest,  would  have  had  any  influence,  in  preventing 
the  purchase;  nor  that  there  is  any  peculiar  reason  for 
apprehending  (or  even  that  it  is  apprehended)  that  this, 
interest  may  not  be  obtained  in  due  time;  nor  that 
Boyle  has  been,  or  is  in  danger  of  being  disturbed  in 
the  possession  of  the  entire  tract  of  land;  nor  that  his 
remedy  at  law,  if  it  shall  ever  become  necessary  Jte-fe- 
sort  to  it,  will  be  inadequate  to  his  full  indemnity. 
Therefore,  the  defect  of  title  being  so  minute,  and 
comparatively  unimportant,  the  contract,  if  yetexecn- 

Vol.  I.  03 
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Cummt       toiy,  woold  not  for  that  alone,  be  rescinded*    Rejt 
Botl"'         noW,s  V8*  Vancc>  4  Bibbi  2,35  M'Coun  vs.  Delany, 

.  3  Bibb,  46.     Sugdon  on  vendors,  183-5-6-9*    Cates 

vs.  Raleigh.  1  Monroe,  168. 

Where  land  is  held  by  several  in  common,  or  in 
joint  tenancy,  a  purchaser  could  not  be  compelled  to 
accept  a  deed,  unless  it  should  convey  the  interests  of 
all:  Because  the  right  of  any  one,  might  interfere 
with  the  exclusive  enjoyment,  by  the  purchaser,  of  the 
interests  conveyed  to  him,  by  the  others.  But  in  this 
case,  the  purchase  was  made,  and  the  deeds  accept- 
ed with  full  knowledge  by  Boyle,  of  the  right  of  the 
infant  child  of  Anne  Cummins.  He  was  living  in  the 
neighborhood  of  the  land ;  was  well  acquainted  with 
Mrs.  Cummins  and  her  family;  could  have  had  access  to 
the  will  under  which  she  claimed  her  right  to  the  land, 
The  manner  in  which  she  and  her  children  held  and 
derived  title  to  the  land,  was  notorious,  among  the 
neighbors  generally;  and,  therefore,  there  can  be  no 
doubt,  that  Boyle  had  actual  notice ;  if  he  bad  not, 
the  law  will  imply  notice ;  and  it  was  his  duty  to  exam- 
ine the  title,  by  doing  which,  he  woold  have  been  led 
to  the  will.  Besides,  the  will  being  on  record  in  his 
county,  he  is  presumed,  in  the  absence  of  all  ether  cir- 
cumstances, to  have  known  its  existence  and  tenor. 
But  even  without  these  facts,  the  acceptance  of  the 
deeds  from  Mrs.  Cummins,  and  six  of  her  children, 
would  certainly  be  sufficient  evidence,  that  Boyle  knew, 
that  the  children  had  some  interest  to  convey.  And 
it  is  positively  proved,  that  he  not  only  did  know  when 
he  made  the  contract,  that  Anne  Cummins  had  left  an 
infant  heir,  but  that,  that  heir  was  entitled  to  an  event- 
ual interest  in  the  land  which  he  was  buying.  These 
facts  present  another  objection  to  the  decree,  and  that 
is:  4th.  That  Boyle  is  not  entitled  to  a  recision  of 
the  contract,  for  any  defect  of  title,  of  which  he  had 
notice,  when  he  entered  into  the  contract  of  purchase, 
Sugdon,  192-3;  Craddock  vs.  Shirley,  3  Mar.  288. 
With  the  facts  of  this  case  confronting  him,  Boyle  cer- 
tainly presents  himself  before  the  chancellor  with  a 
bad  grace,  demanding  a  recision  of  a  contract,  for  a, 
defect  in  the  title  of  which,  he  not  only  was  bound  by 
principles  of  tyw  and  equity,  to  have  taken  notice,  but 
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irf  which hfehad  full,  actaal  notifee*  hbtonly  *hen  be**  CuMMpt 
gotiated  the  purchase,  biit  when  he  accepted  the  deeds,  bovliu  " 

and  by  receiving  *hich,  he  Waived  all  right  to  demand 1 — ; 

a  recision. 

The  alleged  removal  of  Mrt.  Cummins  from  the 
state,  cannot  entitle  Bdyle  to  a  recision  of  the  con- 
tract, if  as  already  shewn,  he  is  otherwise  destitute  tit 
pretence  of  right  to  demand  it  The  only  effect  which 
fcould  result  frdm  the  removal,  would  be^  that  under 
Appropriate  Allegations  and  proofs  it  might  entitle  Boyle 
to  an  injunction  for  the  value  of  the  infant's  interest  in 
the  land  Until  it  should  be  conveyed  to  him*  But  be* 
fore  it  could  have  even  this  etfect,  it  must  appear  that 
there  would  be  no  redress  at  law.  If*  therefore,  Mrs. 
Cummins  were  the  only  person  bound  to  Boyle  for  the 
title,  or  if  the  others  were  insolvent  or  inaccessible; 
the  chancellor  might  interpose,  to  prevent  an  irrepar- 
able loss.  But  not  only  does  neither  of  these  indis- 
pensable facts  appear;  not  only  is  neither,  alleged  or 
proved,  but  it  is  evident  that  suit  at  law,  might  be 
brought  on  the  covenant  in  the  deeds;  and  it  is  to  be 
presumed,  that  such  suit  would  be  availing,  if  Boyle 
has  any  right  to  damage's.  If  he  could  not  recover 
damages  for  breach  of  the  covenant  of  warranty,  "a 
fortiori"  he  could  neither  rescind  the  contract -nor  en- 
join any  portion  of  the  judgment.  Whether  he  coold 
recover  for  breach  of  Warranty,  would  be  doubtful; 
He  says  that  the  bond  for  d  title,  is  lost,  and  he  has  ex- 
hibited what  he  supposes  from  recollection;  is  a  sub-  • 
stantial  copy.  Whether  it  was  lost  is  uncertain.  It 
iiiight  be  more  probable,  that  the  acceptance  of  the 
deeds,  being  understood  to  be  an  extinguishment  of  the 
bond,  it  was  surrendered  when  the  deeds  were  deliver- 
ed. Whether  this  be  so  or  not,  it  is  very  questionable, 
whether  any  suit  could  be  maintained  on  the  bond  after 
the  deeds'  were  accepted.  But  if  any  could,  and  the 
bond  were  really  lost*  a  Suit  at  law,  could  be  brought 
on  the  deeds,  and  the  loss  of  the  bond,  would  not  there- 
fore, give  jurisdiction  to  the  chancellor.  And  it  id 
proved  by  one  witness,  that  he  read  the  bond,  and  that 
it  contained  a  provision  that  Boyle  was  to  wait  for 
the  title  of  the  infant,  Elizabeth,  until  she  should  at- 
tain 21  years  of  age;  This  would  not  only,  of  itself, 
prove  notice  in  fact  of  the  nature  of  the  title;  and  a 


Digitized 


by  Google 


Hurt 
n. 

BoTlBft. 


J.  J.  MARSHALL'S  REPORTS. 

waiver  of  a  right  to  action  for  defect  of  title,  by 
son  of  Elizabeth's  interest,  and  temporary  inability  to 
convey,  but  would  tend  to  evince  an  understanding* 
that  the  infancy  and  inability  of  the  heir  of  Anne, 
should  not  produce  any  breach  of  the  contract  for  the 
title. 

These  considerations,  however,  could  be  material, 
only,  in  a  suit  at  law  for  damage^ 

Boyle  having  had  knowledge  of  the  nature  of  the  ti- 
tle, when  he  made  his  contract,  and  having  afterwards 
accepted  deeds,  and  enjoyed  the  undisturbed  occupan- 
cy of  the  land,  cannot  be  entitled  to  a  recisioivof  the 
contract.  And  as  be  has  complete  and  unobstructed 
remedy  at  law,  from  any  thing  appearing  in  the  case, 
he  is  not  entitled  to  an  injunction  or  auy  other  relief  in 
equity* 

The  decree  of  the  circuit  court  is  therefore  revers- 
ed, and  the  cause  remanded,  with  instructions  to  dis- 
miss the  bill,  and  dissolve  the  injunction,  with  costs 
and  damages* 

Chupeze,  for  plaintiff}  Hardmf  for  defendant. 


CHAftCfcfcT* 

Cam  IS*. 

Jane  13. 

Money  paid 
upon  an  exe- 
cution, can- 
not be  recov- 
ered in  equi- 
ty, unless  the 
creditor  have 
procured  the 
payment 
fraudulent]?. 
So  lone  es  the 
judgment  re- 
mains in  force 
the  chancel- 
lor is  preclud- 
ed from  de- 


Htmtvs.  Boyier. 

Error  to  the  Whitley  Circuit;  Joseph  E?s,  Judge. 
JVew  Trial.     Jurisdiction*     Power  of  Chancellor*     Dis- 
covery of  testimony* 
lodge  Rafiutfsoft,  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery,  filed  by 
Hunt  vs«  Boyier,  for  a  new  trial  of  an  action  of  trover, 
in  which  the  latter  had  recovered  a  judgment  for  $45-, 
and  costs  against  the  former. 

Two  questions  are  presented  by  the  record:  1st 
Had  the  court  the  power  to  render  the  decree  which 
it  did?  2nd.  Did  the  facts  justify  any  decree  for  the 
complainant  below? 

The  court,  by  an  interlocutory  order,  directed  to  be 
served  on  Boyier,  required  him  to  submit  to  a  new  tri- 
al.    On  his  refusal  to  consent  to  a  new  trial,  the  court 
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made  a  final  decree,  adjudging  to  Hunt  against  Bojier  tlvnr 
toe  amount  of  toe  judgment  at  law ;  that  judgment  har-  BolI^# 
iog  been  satisfied  by  execution*  * 

We  cannot  concede  to  the  court  the  authority  to  ren-  tutionf  **  '* 
der  such  a  decree.  The  chancellor  cannot  set  aside 
a  common  law  judgment  by  decreeing  a  new  trial  per- 
emptorily. When  he  determines  that  a  new  trial  is 
proper,  he  can  enforce  his  decree  only  by  operating 
on  the  person  of  the  defendant  by  attachment,  seques- 
tration, fine  or  imprisonment;  or  by  injunction,  if  the 
judgment  shall  not  have  been  satisfied.  Litt.  sec. 
ca.  451.  Nor  can  he,  if  the  judgment  at  law  shall  have 
been,  paid  off,  decree  that  the  amount  be  refunded. 
As  long  as  the  judgment  shall  stand  unreversed  and 
unaffected  by  a  new  trial,  it  secures  to  the  creditor 
the  money  which  he  may  have  collected  under  it. 
The  chancellor  cannot  reverse  or  nullify  that  judg- 
ment; nor  compel  the  creditor  to  surrender  what  he 
may  have  acquired  by  it,  unless  it  had  been  obtained 
fraudulently. 

The  chancellor,  in  this  case,  has  exercised  the  pow- 
ers which  belong  alone  to  a  jury  and  a  judge  of  law. 
He  has  not  only  adjudicated  on  the  evidence  and  de- 
cided that  the  verdict  and  judgment  obtained  by  Bo- 
yier  are  erroneous,  but  has  decided  that  he  shall  re- 
fund the  amount  which  they  enabled  him  to  collect. 
The  controversy  is  perfectly  legal,  and  can  be  re-tried 
only  in  a  law  forum.  Hunt  can  have  bo  right  to  res- 
titution while  the  judgment  shall  remain  in  full  force; 
and  whenever  by  a  new  trial  he  shall  have  such  right, 
his  remedy  for  it  will  be  legal.  Chancery  cannot  en- 
tertain jurisdiction  of  a  claim  to  a  reimbursement  of 
the  amount  paid  on  the  judgment,  on  the  ground  that 
the  complainant  was  not  ready  for  trial. 

The  decree  of  the  chancellor  is,  therefore,  errone- 
ous and  must  be  reversed  on  this  ground. 

But  there  is  error  in  the  second  point,  more  ex  ten-  a  chancellor 
sive  in  its  effect,  and  more  fatal  to  the  claim  of  Hunt  ■*▼  diwet  * 
to  relief,  than  that  which  has  been  noticed.    The  al-  u^  where 
legations  and  proof  did  not  authorize  a  decree  for  a  the 'common 
new  trial.  law  judge 
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Humt  Boyier  bad  loaned  to  Hunt,  a  bene  to  ride  te  Lex* 

BoTtwu         iogton.    The  horse  died  on  the  way,  and  Boyier  inataP 
>  ing  that  the  death  was  the  effect  of  the  negligence  aad 

woaW:  proti-  excessive  hard  riding  of  Hunt,  sued  him  for  the  horse 
^■onto^f-  in  trover,dnd  recovered  forty-five  dollars* 
•q  for  not  Execution  on  the  judgment  was  replevied  for  tmd 

JTto  ftbiPP  "  ^)  an<*  *e  replevin  bond  satisfied  after  it  became 
oommon  law  due*  Hunt  afterwards  filed  his  bill  for  a  new  trial,  re* 
judge.  lying  0B  the  allegation,  that  he  was  in  the  South  with 

stock  at  the  time  of  the  trial,  and  had  discovered  since 
his  return  home,  that  he  could  pMve  that  when  he  bor- 
rowed the  horse,  he  was  unsound*  6everal  deposi- 
tions were  taken,  which  leave  room  for  Reasonable 
doubt,  whether  the  horse  was  unsound  or  not.  Btft 
there  is  no  proof  that  be  died  of  any  such  unsoundness 
or  that  it  was  at  all  probable  that  he  would  not  have 
died  if  he  were  perfectly  sound  at  the  loan. 

It  was  proved  that  an  agent  and  a  lawyer  defended 
the  suit  at  law  for  Hunt.  That  under  the  general  is- 
sue an  attempt  was  made  to  prove  the  unsoundness  of 
the  horse.  It  also  appears,  that  Laughlin  who  rode 
with  Hunt  to  Lexington,  was  a  .witness  on  the  trial  be- 
fore the  jury* 

On  these  facts  several  objections  to  the  decree  obvi- 
ously appear. 

1.  The  allegations  of  the  bill  are  insufficient.     The 
*f  he  allera-     excuse  for  not  making  full  proof  on  the  trial,  is  very 
tion  of  ab-      defectively  and  indefinitely  set  out,  and  would  not  be 
vatebuameM  g°°d*  if  it  had  been  stated  with  ever  so  much  preci- 
inaaffioient     sion.    It  is  not  alledged*  when  the  discovery  was  made 
Dwowy of  °^  ^e  new  testimony*  except  that  it  was  after  the 
£yWor  add?-°"  judgment    Was  it  after  or  before  the  payment  of  the 
tional  wit-      money?    If  before,  why  was  not  the  bill  filed  sootier? 
Dosses  to         If  after,  why  was  it  not  discovered  sooner?    If  the  dis- 
tnino  ground  covery  were  not  made  until  after  the  payment  of  the 
for  new  trial,  replevin  bond,  the  inference  would  be,  that  Hunt  had 
not  been  vigilant;  unless  he  had  satisfactorily  explain- 
ed, how  he  made  the  discovery,  and  why  he  did  not 
make  it  sooner.     Either  branch  of  the  dilemma,  Is  fe- 
tal to  Hunt's  equity.     If  he  made  the  discovery  short* 
ly  after  his  return  from  the  South,  he  ought  to  have 
filed  his  bill  sooner  than  he  did.     If  he  did  not  make 
the  discovery  until  after  the  satisfaction  of  the  judg* 
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vent,  he  has  evinced  a  passiveness  which  must  be  fa-  Bvnrru 
tal  to  his  claim  to  equitable  assistance.    "Vigilantiku*  Botibe. 
,  **»  dorrmentibus,  servai  tee,"  applies  more  emphatically  _— — 
to  motions  or  bills  for  new  trials,  than  to  any  other  class 
of  cases.    It  does  not  appear  that  there  were  no  other 
witnesses  except  those  said  to  be  discovered  after  the 
trial,  nor  that  any  pains  had  been  taken  to  find  witnes* 
ses;  nor  that  Hunt  did  not  know  of  the  unsoundness    . 
before  the  trial.    These  allegations  would  all  be  ne- 
cessary* 

But  there  are  still  other  and  stronger  objections* 

2.  The  alledged  discovery  is  not  of  a  new  matter  of 
defence,  but  of  additional  evidence  in  support  otafact 
put  in  issue  and  tried  by  the  jury.  For  such  a  cause, 
a  new  trial  ought  not  to  have  been  granted  by  the 
Judge  who  tried  the  case.  There  would  be  no  end 
to  trials,  nor  any  certainty  in  their  results,  if  new 
trials  should  be  granted  on  the  allegation  of  a  discove- 
ry of  new  witnesses,  to  prove  a  fact,  in  the  knowledge 
of  the  party  and  in  issue,  on  the  former  trial.  Such 
a  practice  would  subserve  purposes  of  fraud,  and  en? 
courage  by  indemnity,  every  species  of  carelessness 
and  inattention  in  the  preparation  of  suits.  Hence  it  is 
not  tolerated.  On  this  point,  the  bill  is  radically  defec? 
tive. 

3.  The  excuse  for  not  being  prepared  folly  on  the 
trial  is  unsatisfactory.  Absence  on  private  business, 
has  never  been  held  sufficient,  of  itself,  to  authorize  a 
new  trial*  If  a  litigant  shall  deem  it  more  profitable 
to  embark  in  an  adventure  of  speculation,  or  to  devote 
his  attention  to  other  private  concerns,  than  to  attend 
to  the  preparation  and  trial  of  his  suit,  be  must  sub* 
mit  to  the  consequences  of  his  voluntary  election. 
Those  who  engage  in  the  exportation  of  the  stock  and 
of  the  surplus  products  of  pur  State,  deserve  all  the  fa- 
vor which  any  other  class  of  citizens  receive  or  have  a 
right  to  expect.  But  neither  the  principles  of  law,  nor 
of  justice,  nor  of  public  policy,  could  permit  it  to  be 
established  as  a  general  rule,  that  absence  from  court,  . 
on  private  business  (o  the  South  or  elsewhere,  should 
entitle  the  absentee  to  a  new  trial  in  any  case  which 
iqay  have  been  tried  in  his  absence. 


Digitized 


by  Google 


486  J.  J.  MARSHALL'S  REPORTS. 

taxntae,  Ice      Besides,  in  this  case,  Hunt  left  agents  at  home  to  at* 

OuTTWf.        ^nd  to  *"8  8I"* ;  ^  **e  ^  not>  ^e  ou?ht  to  ^ave  ^onc  **$ 
,.  and  it  was  his  duty  to  give  them  instructions  and  infor- 

mation of  all  the  fiicts  in  bis  own  knowledge,  which 
might  have  become  material  to  his  defence*  Nothing 
of  this  kind  appears  in  the  bill.  Even  if  the  excuse 
for  absence  were  sufficient,  it  should  appear  that  his 
presence  would  have  made  a  material  difference  in  the 
result;  1  Marsh,  35 1, 

The  chancellor  may  direct  a  new  trial  at  law,  (when- 
ever fr  case  is  presented  in  which  the  common  law 
Judge  would  grant  it,)  provided,  satisfactory  reasons 
are  shown  for  failing  to  make  the  application  at  law* 

But  in  this  case,  if  the  application  bad  been  fnadeto 
the  Judge  in  proper  time,  he  could  not,  consistently 
with  established  principles,  have  granted  a  new  trial; 
a  fortiori,  the  chancellor  should  forbear;  and  the  ex- 
cuse  for  not  being  ready  on  the  trial,  and  for  not  then 
moving  for  a  new  trial  is  entirely  insufficient;  and  if  it 
were  not,  the  other  objections  are  insuperable- 
Wherefore,  the  decree  is  reversed,  and  the  cause  re* 
manded  with  instructions  to  dismiss  the  bill* 

Caperton,  for  plaintiff;  Ef  Smith,  for  defendant, 


petition,  *c       Sanders  and  Williams  v&  Outten. 

Gate  127.  Error  to  the  Franklin  Circuit;  Heart  Davidok,  Judge. 

Replevin  bond.    Petition  and  summons*    Nonsuit.    Dis- 
cretion. 
Jane  IX  Judge  Robertson,  delivered  the  opinion  of  the  Coort. 

A  replevin  bond  is  for  the  direct  pay- 
Petition  and    ment  of  money.    Therefore,  a  petition  and  summons 

plerin  bond.  ^e  circuit  courts  exercise  a  sound  discretion  in 

Tbeoonrtof  directing  nonsuits  for  lack  of  vigilant  prosecution* 

notTntei fere  They  have  a  like  discretion  to  reinstate  causes  in  which 

in  oetet  when  nonsuits  rnay  have  been  directed.    In  the  exercise  of 

the  circuit  this  discretion,  this  court  will  rarely  interfere.     The 

dto retion*  effect  °f  setting  aside  an  order  for  a  nonsuit,  is  only  to 

nnleti  exer*  give  the  plaintiff  an  opportunity  to  try  his  case.     It 

cued  with  can  seldom,  if  ever,  do  injustice  to  the  defendant 
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And,  therefore,  the  circuit  court  will  not  be  controlled,  Johmow 
tonless  it  has  reinstated  a  cause  under  such   circum-  Williams. 
stances,  as  will  show  flagrant  injustice   to  the  defen*  ai- 

dant.    No  such  circumstances  appear  in  this  case.  maniftit in- 

justice. 
All  the  other  errors  complained  of,  are  obviated  by 
the  case  of  Salter  and  Stapp  vs.  Richardson,  &  Mon- 
roe, 204. 

Judgment  affirmed  with  costs  and  damages. 

Sanders,  for  plaintiff;  Dana-,  for  defendant 


Hoofmari  vs.  Sharp.  Co?ehaht. 

'  Appeal  from  the  Nicholas  Circuit;  H.  O.  Baofrit,  Judge.        <;aae  j28a 

Covenant.      Evidence.      Performance*       Special  plea. 
Non-performance. 

Judge  Robertson  delivered  the  opinion  of  the  Court.  Jane  13. 

The  only  issue  in  this  case  being  cove-  pica,  cove- 
nants performed,  the  protff  offered  by  the  defendant  nantsper- 
below,  (plaintiff  here)  could  riot,  on  any  hypothesis  of  ^mfZd- 
its  character,  be  relevant     It  could  not  sustain  the  missible  ex- 
plea.     That  could  be  done  only  by  showing  a  sufficient  cept  to  shew 
deed,  executed  in  proper  time*    No  excuse  for  non-  Enj°™a°ee; 
performance,  is  admissible  under  an  issue  of  perform-  for  non-per- 
ance.    If  there  be  any  good  reason  for  not  performing  formanoe, 
si  covenant  in  writing,  it  must  be  pleaded.  SallV^leS* 

.   We  perceive  no  error  in  this  case,  wherefore,  the  «d- 
judgment  is  affirmed. 

Thornton,  for  appellant;  Depemftor  appellee. 


Johnsons  vs.  Williams.  petitioh,!* 

Error  to  the  Boone  Circuit;  H.  O.  Bnowa,  Judge.  Case  129. 

Failure  of  consideration.    Rate  of  interest  in  another 

state.     Jury. 
Judge  Robkrtion,  delivered  the  opinion  of  the  Court.  •        .« 

The  plea  impeaching  the  consideration  P|ca  fai-|ore' 
is  insufficient*    It  does  not  show  a  total  failure.  *f  oontidera- 

Yol.  I.  PS 
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Hkhderiok  Rut  the  court  erred  in  rendering  judgment  for  it* 
Richards.     *ere8t  on  the   note,  without  a  jury  to  ascertain  the 

L. .  amount.     The  note  is  executed  in  Cincinnati.     Wifh- 

tion,  must  out  deciding  whether,  judicially,  the  court  can  know 
whc^con-  *hat  there  is  noplace  in  Kentucky  called  Cincinnati, it 
lideratio  *  >*  sufficient  in  this  case  that  the  plea  states,  that  the 
bad  fail©  note  was  executed  in  consideration  of  pork  sold  "«rf 
The  rate  of  Cincinnati,  in  the  state  of  Ohio."  The  demurrer  to  this 
interest  in  P'ea  admits  this  allegation.  It  does  not  necessarily 
another  state,  result  that  the  note  was  executed  in  the  state  of  Ohio. 

"h'h01  ^u*  we  kfl*e  no  ^ou^^  ^rot^  l^e  f°reg°ing  facts,  that 

be  found  hr  a  **  was#  The  rate  of  interest  in  Ohio,  is  a  fact  which 
jury,  must  be  ascertained  by  a  jury,  on  proof. 

Wherefore,  for  this  error  alone,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  further  proceeds 
logs,  according  to  this  opinion. 

Triplet^  for  plaintiff;  Murshatt)  for  defendants . 


Ai*uMj*i*.  Henderson  vs.  Richards* 

Cate  130.  Error  to  the  Franklin  Circuit;  Henry  Da  vinos.  Judge. 

Independent  promises*    Allegata  et  probata* 

June  IX  Judge  Robkrtson  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  on  the 
When  promi-  promise  of  Richards,  that  in  consideration  of  an  agree- 
den^Dot^e-    ment  by  Henderson,  to  dismiss  a  suit,  then  pending  in 
ceuary  to       his  favor,  against  Rir1  ards  and  wife,  for  a  debt  due  bj 
right  of  ac-     the  wife  before  marriage,  Richards   would  pay  him 
TOrformance*   $50,  execute  his  note  for  an  additional  sum,  and  re-de* 
Tho'  "allege-  Hver  to  him  sundry  bonnets,  which  it  seems  the  wife 
ta  ct probata"  had  received  from  him  (Henderson).     The  note  was 
acti  Concur  execute<*  an(l  the  §50  paid,  when  the  assumpsit  was 
if  inch  iden-1  roade.     But  the  bonnets  were  not  delivered,  and  for 
tity  as  to  pre-  this  failure  this  suit  was  brought, 
elude  an  ac- 
tion, for  the         It  is  very  evident,  from  all  the  facts,  that  the  pro- 
same  cause      rjiise  to  dismiss  the  suit,  and  that  to  deliver  the  bonnets, 
sufficient.        were   independent.     The  dismission  of  the  suit  was 
not  a  condition  precedent  to  the  delivery  of  the  bon- 
nets.    The  latter  were  to  be  delivered  instanter.     The 
promise  to  dismiss,  and  not  the  actual  dismission,  was 
the  consideration.    If  Henderson  had  failed  t*  dismiss 
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his  stilt*  and  attempted  to  prosecute  it  in  violation  of  Henderson 
the  agreement,  Richards,  by  performing,  on  his  part,  RlCH][J[Dt<> 

had  a  dear  and  full  remedy.     It  was  not,  therefore, L_ 

necessary  to  aver  or  prove  that  the  suit  was  dismissed 
be. ore  the  writ,  in  this  case,  issued. 

Nor  was  a  demand  of  the  bonnets  necessary*  But 
if  it  were,  the  proof  that  Richards  said  he  had  deter- 
mined not  to  deliver  them,  rendered  it  unnecessary  to 
prove  any  demand. 

None  of  the  counts  in  the  declaration  are  exactly 
correspondent  with  the  evidence.  But  when  all  the 
facts  are  weighed,  the  promise  set  out  in  the  declara- 
tion and  that  proved,  can  be  so  far  identified  as  to 
leave  no  doubt  that  a  judgment  on  one  would  be  an 
effectual  bar  to  a  suit  on  the  other.  The  apparent 
difference,  therefore,  between  the  "allegata  el  probata?' 
as  to  the  bonnets,  is  not  material.  The  court,  there- 
fore, erred  in  instructing  the  jury  as  in  case  of  a  nonsuit* 

Wherefore,  the  judgment  is  reversed,  the  verdict 
set  aside,  and  the  cause  remanded  for  a  new  trial* 

Triplett,  for  plaintiff;  Monroe,  for  defendant* 

The  counsel  for  Richards  presented  the  following  petition 
for  a  re-hearing. 

It  may  appear,  *4from  all  the  facts,  that  the  promise  P«-«Hon  for  a 
to  dismiss  the  suit,  and  that  to  deliver  the  bonnets,  are  w-*e*r»ng« 
independent;"  but  it  is  presumed  the  facts  here  meant, 
are  those  which  were  stated  by  the  witness,  in  evi- 
dence; and  that  the  allegations  in  the  declaration  are 
not  referred  to  as  the  facts*  But  the  promise  to  de- 
liver the  bonnets  is  not  declared  on  as  an  independent 
promise.  On  the  contrary,  the  agreements  on  the 
part  of  plaintiff  and  defendent,  are  staled  in  every 
count  of  the  declaration,  as  promises  to  be  performed 
at  one  and  the  same  time,  and  are,  therefore,  concur* 
rent,  and  consequently  dependent.  Nc  time  is  stated 
by  the  plaintiff,  in  his  declaration,  when  he  was  to  dis- 
miss his  action;  and  no  lime  is  stated  when  the  bon- 
nets were  to  be  delivered;  therefore,  neither  could 
hasten  the  other  before  he  had  first  performed  himself. 
It  is  supposed  that  this  is  plain  law.  If  Henderson 
were  to  agree  to  pay  me  $100  to  argue  a  cause  for 
him  in  the  Franklin  circuit,  nothing  being  said  of  the 
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Heudiwow    time  of  the  payment  or  argument,  he  would  think  it 
Richards      ^r*Dge  to  find  himself  sued  at  the  next  court  for  the 

,      —  fee.     If  1  were  to  die  before  1  argued  his  cause,  my 

Petition  for  a  executors  could  not  recover  even  on  a  bond  for  the 
re-hearing,      money,  payable  presently,  if  met  by  a  plea  to  the  con- 
sideration*    If  I  were  to  call  at  his  store  and  examine 
the  sample  of  a  package  of  goods  he  had  on  the   way 
from  Philadelphia,  and  agree  to  take  them  at  a  certain 
price,  I  do  not  believe  be  would  think  of  sueing  me  for 
the  money,  till  the  goods  arrived,  and  he  offered  to  de- 
liver them.     If  the  goods  were  present  in  the  bouse, 
he  could  not  recover  the  price  without  any  offer  to 
deliver  them  to  me.     The  payment  of  a  part  of  the 
price,  or  performance  in  any  other  form,  of  a  part  of 
the  consideration,  by  one  of  the  parties,  does  not,  can- 
not increase  his  obligation  to  perform  the  balance,  or 
rather  create  an  obligation  on  him  to  perform  the  re- 
mainder of  his  undertaking,  before  the  other  party 
may  have  performed  or  offered  to  perfprm  on  his  side. 
The  declaration  states  an  agreement  pf  the  parties  to 
perform  concurrently,  and   consequently,  their  pro- 
mises were  dependent.     The  case  proved  is  a  case  of 
independent  promises,  as  stated  by  the  court.    The 
case  stated  by  the  witness  is  giyen  the  character  of 
independent  promises,  by  the  fact  that  the  bonnets  were 
to  be  delivered  immediately;  and  that,  from  the  date 
of  the  agreement,  the  suit  could  not  be  dismissed  till 
the  next  term  of  the  court;  neither  of  which  facts  ap- 
pear in  the  declaration.     The  dates  given  in  the  counts 
are  immaterial,  and  no  time  is  given  in  any  count,  for 
*  the  performance  on  the  part  of  either;  and,  therefore, 
if  one  was  to  be  performed  presently,  so  was  the  other. 
The  fact  is,  the  plaintiff  has  treated  the  promises  to 
dismiss  the  suit  and  deliver  the  bonnets  as  dependent 
throughout  all  his  counts,  and  attempted,  in  every  one, 
to  aver  performance  on  his  part. 

If.  then,  dependent  promises  are  different  from  inde- 
pendent, the  allegata  et  probata,  have  not  here  corres- 
ponded. Another  variance  is  found,  ^vhich  must  be 
insuperable.  The  declaration  is,  that  the  considera- 
tion was  the  agreement  to  dismiss  a  suit  in  the  name 
pf  John  Henderson,  for  the  use  of  Charles  Henderson, 
and  the  proof  is  of  a  suit  in  the  name  of  Charles  fien- 
dersoO|  for  {he  use  of  Charles  Henderson. 
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}  still  think  the  declaration  is  for  the  failure  to  deliver  H*w dmsox 
bonnets,  without  identifying  them  of  a  certain  value,  r^jJJ^ 
and  that  the  proof  is,  the  agreement  was  for  23  certain, , 


individual,  identical  bonnets,  being  the  same  which  Petition  for  a 
John  Henderson  had  before  sold  to  defendant's  wife.  ^c^ear»nS» 
This  distinction  is  a  very  material  one.  The  bonnets 
spoken  of  by  the  witness  are,  we  suppose,  not  worth 
the  candles  this  suit  has  cost  They  were  old,  unfash- 
ioned,  unsaleable  bundles  of  straw,  which  John  Hen- 
derson had  deposited  with  this  woman  to  be  sold,  and 
which  this  man,  Charles,  afterwards  attempted  to  im- 
pose on  her.  They  would  have  been  returned,  but 
they  were  seized  by  a  constable  under  an  execution 
against  John  Henderson,  whose  property  they  had  ever 
been.  These  things  are  mentioned  only  to  illustrate 
the  materiality  of  the  difference  between  the  averment 
and  the  proof.  The  difference  between  the  count  and 
proof  must  always  be  material,  where  the  measure  of 
recovery  would  be  different,  in  consequence  of  the 
different  objects  or  subjects  of  the  counts  and  proofs; 
or  where  a  defence  could  be  made,  against  the  case 
shown,  on  proof  which  pould  not  be  made  against  that 
stated  in  the  count, 

The  question  of  variance,  on  the  plea  of  former  deci* 
sion,  is  of  course,  always  the  same,  as  might  have  been 
made  on  the  evidence,  upon  the  first  trial.  s 

To  which  the  court,  by  Judge  Robertson,  returned  the  following 
response. 
The  coimts  in  the  declaration,  and  the  proof,  sub- 
stantially correspond.    A  judgment  in  this  case  will 
bar  any  other  sqit  for  the  same  cause  of  action. 

The  promises  were  not  mutual  and  dependent  The 
agent  of  Henderson,  swore  that  he  settled  with  Rich* 
ards  for  Henderson,  and  says  "he  came  to  the  agreement 
with  Richards,  that  the  suit  was  to  be  dismissed;  that  the 
said  Richards  then  paid  $50,  and  cave  his  note  for 
$40,  and  agreed  to  go  and  return  them  (the  bonnets) 
IMMEDIATELY."  The  suit  could  not  be.  dismissed 
until  court  Court  was  not  then  sitting.  The  witness 
swears  that  a  few  days  after  this  agreement,  he  saw 
Richards  and  spoke  to  him  about  the  bonnets,  when 
the  defendant  informed  him  that  it  was  not  in  his  power 
fo  deliver  the  same;  and  on  the  same  day  afterwards 
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Wilson 
vs. 

KlLBURN. 


this  suit  was  brought."  The  suit  was  brought  on  the 
14th  day  of  February,  1825.  The  Franklin  circuit  is 
■  held  in  March,  June  and  September,  so  that  it  is  im- 
possible, on  this  proof,  to  consider  the  promises  mutual 
and  dependent. 

As  to  the  difference  between  a  suit  brought  in  the 
name  of  John  Henderson,  for  the  use  of  Charles  Hen- 
derson, and  one  in  the  name  of  Charles  Henderson,  for 
the  use  of  Charles  Henderson;  we  might  admit,  that 
this  is  as  strong  an  objection  to  the  opinion  which  hat 
been  rendered,  as  any  other  which  is  taken.  The  de- 
claration describes  the  suit  which  was  pending,  and 
which  was  to  be  dismissed*  as  one  in  the  name  of  John, 
for  Charles;  the  witness,  in  describing  it,  says,  Charles, 
for,  Charles.  We  suppose  that  both  meant  the  same 
suit.    More  need  not  be  said. 

Petition  overruled. 


Chancery. 
Case  131. 


June  13. 

If  lender 
risks  his  prin- 
cipal, upon  a 
contingency, 
as  the  appre- 
ciation or  de- 
preciation of 
depreciated 
paper,  and 
there  is  no 
trick  or  de- 
vice, a  con- 
tract for  more 
than  six  per 
cent.,  and  the 
principal,  in 
the  deprecia- 
ted paper,  no 
usury. 


Wilson,  fyc.  vs.  Kilburn. 

Error  to  the  Rockcastle  Circuit;  Joseph  Eve,  Judge, 

Usury.     Commonwealth's  paper. 

Judge  Robertson  delivered  the  opinion  of  the  court. 

Kilpurn  loaned  to  the  plaintiffs  in  error, 
§37  50  cents,  in  specie,  (when  the  paper  of  the  bank 
of  the  commonwealth  was  at  a  depreciation  of  "two  for 
one,)  for  which  they  executed  their  note  to  him,  lor 
$90  in  commonwealth's  notes,  payable  one  year  after 
the  date. 

Kilburn  recovered  a  judgment  on  the  note,  for  $90 
in  commonwealth's  paper. 

The  plaintiffs  obtained  an  injunction  on  the  allega- 
tion of  usury,  which  injunction  was  dissolved  on  the 
bill  and  answer.  And  the  only  question  presented  by 
the  record,  is,  whether  the  contract  was  usurious. 

No  one  shall  reserve  more  than  six  per  cent,  for  the 
loan  to  another,  of  money;  nor  for  the  loan  of  pro- 
perty, more  than  six  per  cent  on  the  specie  value  of  the 
property,  at  the  time  of  the  loan.  Hence,  if  $100  in 
commonwealth's  paper  be  loaned,  when  it  is  ^tzoofor 
one?  and  the  borrower  agree  to  pay  for  it,  in  a  year, 
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$  100  in  specie;  this  is  usurious,  because  more  than  Wimow 
six  per  cent,  is  reserved  for  forbearance,  the  amount  kilburk. 
loaned  being  only  $50  in  value.  a l 

But  if,  when  the  paper  currency  was  in  the  progress 
of  depreciation,  a  loan  had  been  made  of  specie,  to 
be  refunded  at  a  future  day,  in  depreciated  paper,  of 
greater  value,  at  the  time  of  the  loan,  than  the  principal 
and  legal  interest,  this  would  not  necessarily  be  an 
usurious  reservation. 

The  lender  risks  the  prospective  value  of  the  paper* 
This  value  is  variable  and  contingent.  It  is  the  sub- 
ject of  speculation.  If  the  paper  continue  to  depre- 
ciate, until  the  loan  become  due,  the  lender  will  loose? 
perhaps,  the  interest,  and!  a  portion  of  the  principal. 
If  it  appreciate,  he  may  gain.  He  hazards  the  con- 
sequence. No  one  could  decide,  when  the  loan  in 
this  case  was  made,  that  it  was,  or  would  he,  usurious. 
If  it  were  not  usurious  when  the  note  was  executed", 
it  could  not  be  made  so  by  any  subsequent  events,  over 
Which  the  parties  could  have  no  control.  At  the  timcj 
of  the  loan,  the  paper  value  of  $37  50  was  $75.  If, 
in  one  year,  the  paper  had  depreciated  only  25  per 
cent.?  the  lender  would  have  lost  by  the  loan. 

"Contracts,  depending  on  contingencies?  real  and 
not  merely  colorable,  may  secure  more  than  legal  in- 
terest, without  coming  within  the  definition  of  usury? 
or  violating  the  spirit  of  the  law.  Because,  in  those 
cases,  there  is  a  risk;  and  as  there  might  be  a  loss 
on  the  one  hand,  so  on  the  other,  there  may  be  a 
gain."  Heytlevs.  Logan,  1  Mar.  531.  "When  there 
is  a  hazard  that  the  plaintiff  may  have  less  than  his 
principal,  it  is  no  usury."  7  Ba.  Abr.  tit.  usury,  D. 
See  also  Spencer  vs.  Jansen,  1  Atkins,  301. 

There  is  no  evidence,  that  there  was  any  device  or 
indirection  in  this  case,  to  elude  the  statute  against 
usuryv  And  it  cannot  be  reasonably  inferred?  that 
there  was  any  such  design* 

It  is  clear,  therefore,  on  principle,  as  well  as  author- 
ity, that  the  contract  in  this  case,  is  not  usurious. 

Wherefore,  the  decree  is  affirmed ,  with  costs  and 
damages. 

Triplet^  for  plaintiff;  Coper/oriy  for  defendant. 
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MoT,°*-  Fulkerson  vs.  Caldwell. 

Cats  131.  Error  to  the  Mercer  Circuit;  William  L.  Kkixv,  Judge* 

Replevy  bond,  at  whose  motion  to  be  quashed  for  want  of 
summoning  all  the  defendants  in  execution. 

June  i3.  judge  Uitde&wood  delivered  the  opinion  of  the  Court. 

Since  the  case  of  Skinner,  &c.  vs.  Rob- 
bond?! «7cut.  inson>  Hardin  4,  it  has  bfefen  the  settled   law,  that 
ed  b j  a  part    where  a  judgment  was  rendered  against  two  or  more, 
only  of  the     an(j  a  replevin  bond  wa*  taken,  leaving  out  one  bf  the 
taMotioD*11    defendants  in  the  judgment,  the  plaintiff  in  the  judg- 
nay  be   '       ment  may  have  the  bond  quashed,  on  his  motion.     In 
qnathed  oa     Edwards  vs.  Greenville,  Hardin,  188,  it  was  decided, 
pSatnUff°bot    ^at  w^ere  a  Par*  °f  ^e  defendants,  in  a  judgment, 
not  oo  motion  replevied  it,  they  could  not  avoid  the  replevin   bond, 
of  obligors  in   and   this   has   since   been   regarded  as   settled  law* 
the  bond.        Waiving  the  question*  whethe*  it  would  be  com pe teat 
for  the   legislature,  by  any  system  of  replevins,  to 
compel  a  creditor,  without  bis  consent,  to  abandon  hit 
remedy  against  any  one  of  his  debtors,  it  may  be  safely 
affirmed,  that  the  correct  practice  is,  that   the  execu- 
tion should  conform  to  the  judgment,  and  the  replevin 
bond  to  both.  If  one  defendant  is  omitted  in  the  replevin 
bond,  the  creditor's  debt  is  not  So  safe;     He  may  justly 
complain  of  it,  in  the  absence  of  positive  law,  requir- 
ing that  he  shall  be  content,  and   for  that  cause  may 
quash  the  replevin  bond.     An  act  of  1803,  limits  the 
time  within  which   motions  to  quash  faulty  replevin 
bonds  shall  be  made.     The   motion  in  this  case  was 
inade  in  time.    John  Neff,  against  whom  judgment  had 
been  rendered,  not  having  been  included  in,  and  made 
a  party,  to  the  replevin  bond,  gave  Fulkerson  a.  right 
to  quash  the  bond.  The  circuit  court  should  not,  there- 
fore, have  overruled  his    motiob,   but   should  have 
quashed  the  replevin  bond* 

Judgment  reversed,  with  directions  to  quash  tb* 
replevin  bond.    The  plaintiff  must  recover  costs. 

Richardson,  for  plaintiff;  Daviess,  for  defendant. 
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Shackleford  vs.  Morriss.  chawcert. 

Error  to  the  Bath  Circuit ;  Silas  W.  Robbins,  Judge.  Case  133. 

Usury*    Assignable  notes*     Purchaser*    Loan.    Interest. 
Commonwealth's  bank  notes. 

Judge  Uvdkawoodj  delivered  the  Opinion  of  the  Court.  Jun*  & 

Morriss   purchased  two  notes,   which  The  purchase 
Shackleford  executed  to  Barbour,  who  sold  them  at  a  bi^note^aTa 
considerable  discourifc     The  object  of  Shackleford  and  discount,  not 
Barbour  was,  to  raise  money  on  the  notes  for  Shackle-  usury;  there 
ford's  use.     Morriss  was  not  informed  of  this,  when  he  UJJJfo*  a  j 
bought  the  notes.     Shackleford  files  his  bill,  Stating  rt seMtloh  o* 
that  the  scheme  between  him  and  Barbour,  has  tainted  ioterett, 
the  transaction  with  usury,  and  that  he  ought  not  to  be  *reata.r  »«* 
made  account  for  more  than  the  sum  paid  by  Morriss  JJJ  anion!: 
for  the  notes.    Not  so.    Morriss  did  not  lend  money,  an  express  - 
he  purchased  choses  in  action*  made  assignable  by  stat-  contract  to 
ute,  and  constituting  an  article  of  traffic.     There  is  SnVcontwfct 
no  usury  in  it.     Afterwards,  the  notes  were  renewed,  for  bank 
"and  then  usury  was  reserved  at  the  rate  of  12  t-2per  notes, binds 
cent     Shackleford  has  paid  about  the   sum  due  for  ^.ajillto" 
legal  interest,  and  no  more.    It  is  objected*  that  notes 
on  the  bank  of  the  Commonwealth,  when  loaoed,  do 
not  bring  an  interest,  and  that  notes  of  hand  or  bonds, 
payable  in  bank  notes,  do  not  bear  interest.     This 
might  be  true,  if  there  was  no  express  contract,  but 
here  is  an  express  contract  to  pay  interest;  more  has 
not  been  paid  than  ought  to  be  paid,  and  there  is,  there- 
fore, nothing  to  credit  the  judgment  at  law  with,  and 
there  was  no  cause  for  the  injunction. 

Decree  affirmed,  with  costs. 

Brown  and  Loughborough^  for  plaintiff. 


Hays  vs.  May's  heirs.  Cha»cbb*. 

Error  to  the  Franklin  Circuit;  Henry  Davic.de,  Judge.         Case  J  34. 
Interlocutory  Decree.    Practice. 
Judge  Underwood  delivered  the  opinion  of  the  Court.  June  13. 

A  decree  directing  defendants  to  Aon-  An  interloou- 
vey  to  the  complainant  by  a  given  day,  "a  tract  of  ?°rj  decree 
land  containing  acres  of  good  quality,  well £l  a,waJr  onfc 
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Hats  watered  and  timbered,  and  fit  for  cultivation;  lying 

MaivIh'im.  *n  ^,e  boundaries  of  Nelson,  Jefferson  or  Fayette  coun- 

■ 1  ties,  in  1785,  if  in  the  power  of  the  defendants  to  do 

der  the  con-  go  outof  any  lands  descended  to  them,  and  if  not,  then 
court  render-  »  j«ry  to  be  empannelled  on  the  10th  day  of  the  next 
iiu.it.  Not  term  of  the  court,  to  assess  the  damages  sustained  by 
error  to  ttt  it  the  complainant,  on  the  non-performance  of  a  certain 
^"an-  c°ntract,"  &c.  and  concluding  by  stating  that  the 
•wcr  to  bo  damages  so  to  be  assessed,  **  shall  be  paid  by  the  heirs 
Hied.  When  out  of  any  assets  in  their  hands,  or  coming  to  them,  as 
o^nJu  ,b°rto  keirs,  within  thirty  days,after  the  assessment ;  and  if  not 
done,  before  80  paid,  then  the  complainant  to  be  permitted  toco* 
the  decree  erce  the  same, by  execution,  according  to  law,  against 
can  beren*  the  estate  of  John  May  the  ancestor,"  is  either  a  nulli- 
orTffertaititt  *7» or  merely  interlocutory,  and  declaratory  of  the  prin- 
it  it  interlo-'  ciples  which  shall  finally  settle  the  controversy.  So 
eutorj.  far  ns  jt  pretends  to  direct  a  conveyance,  it  is  a  perfect 

nullity;  because,  it  does  not  settle  or  ascertain  any 
thing.  It  holds  out  the  idea,  that  the  defendants  may 
discharge  themselves  from  damages  by  a  conveyance 
of  acres  of  land  of  good  quality,  &c.     Who  it 

to  decide  how  many  acres  shall  be  conveyed,  and  who 
is  to  determine  its  quality,  whether  it  is  well  watered^  fcc* 
And  yet  according  to  the  decree,  if  the  defendants  do 
not  satisfy  this  absurd  previous  condition,  they  are  to 
pay  damages.  And  it  is  now  contended,  that  the  de- 
claration that  they  shall  pay  damages,  in  case  they  fail 
to  comply  with  the  decree,in  respect  to  the  conveyance* 
is  final,  and  that  the  court  cannot  open  the  case  in  any 
respect,  but  must  go  on  and  assess  the  damages  and 
make  the  defendants  pay  them.  We  cannot  admit  iU 
Damages  cannot  be  finally  decreed,  until  the  amount 
is  rendered  certain  by  assessment.  Until  then,  the 
court  can  only  lay  down  a  principle  which  may  be 
changed  at  any  time,  if  laying  down  a  principle  mere* 
ly,  by  which  the  cause  should  be  ultimately  disposed 
of,  rendered  decrees  final  in  every  instance,  half  the  in- 
terlocutory decrees  in  our  courts  would  be  converted 
into  final  sentences.  The  above  decree  did  in  fact  de- 
cree nothing  finally,  because  nothing  had  been  finally 
settled  by  the  court.  It  is  not  like  the  cases  of  Wat- 
son vs.  Thomas,  Select  cases  248;  Same  vs.  Same,  2 
Littr  258, and  Field  vs.  Ross's  executors,  I  Monroe,  1 33. 
In  these  cases  the  court  had  reduced  to  certainty   the 
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rights  of  the  parties,  and  adjudicated  on  them  and  had  Ban*  or  xt. 
nothing  more  to  do  than  to  see  that  their  decrees  were  barnett. 

carried  into  effect.     There  were  no  conditions,  no — — 

damages  to  be  assessed  in  futuro,  and  no  doubt  or  diffi- 
culty as  to  the  extent  and  meaning  of  the  court.  ThU 
case  is  widely  different,  and  therefore,  it  was  proper  to 
set  aside  the  unmeaning  decree,  if  it  deserves  the  name 
of  a  decree,  and  to  permit  the  answers  to  come  in. 
We  perceive  no  error. 

Decree  affirmed,  with  costs. 

Triplet!,  for  plaintiff;  Crittenden,  for  defendants. 


Fleming  vs.  Campbell.  petition,  *c 

Error  to  the  Wood'ord  Circuit;  W.  L.  Kelly,  Judge.  Catc  135, 

Petition  and  Summons.     Statute. 
Judge  U*  dee  wood,  delivered  the  opinion  of  the  Court.  jone  j  ^ 

An  action  by  petition  and  summons,  can*  petiti«»oand 
not'be  sustained  upon  a  covenant  to  pay  "one  hundred  lummoni  can 
dollars  in  United  States  notes  on  the  Bank  at  New- Or-  on}]>J* maitt- 
leans?  because  the  provisions  of  the  statute  giving  the  J|ol^0Jfp011 
remedy  and  the  adjudications  of  this  court,  as  to  the  bonds,  for  the 
class  of  cases  not  embraced  by  the  act,  exclude  the  di^ot  pay- 
present.     Bank  notes  are  not  money.    The  summary  ™*nt  °£™£ 
remedy  by  petition  is  confined  expressly  to  notes  or  not*t  not  mo- 
bonds  for  the  direct  payment  of  money.     See  Loudon  nej. 
vs.  Kenney,  1  Bibb,  330;  Chambers  vs.  George,  5  Litt. 
335. 

Judgment  reversed.    The  plaintiff  must  recover  his 
costs. 

Haggin  and  Loughborough,  for  plaintiff. 


Bank  of  Kentucky  vs.  A.  M.  Barnett.      d,,*. 

Error  to  the  Maditon  circuit ;  George  Shannon,  Jodie.         „      .  »* 

Payment  at  the  day.    Privilege.     Commonwealth's  hank 
paper. 

Judge  Robbbtson  delivered  the  opinion  of  the  Court.  jqne  ^ 

Barnett   would  not  be  entitled  to  the  The  hh^k  of 
privilege  of  paying  off  his  note  in  Commonwealth's  Kj.,  not  oom- 
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LeWTvi  PaPer»  un,ess  *«  had  done,  or  offered  to  do  so,  on  the 

Hoover.  day.     The  note  is  for  dollars,  and  gives  him  the  right 

to  discharge  it  in  bank  paper,  only  on  the  condition  of 

pellerf  to  re-  his  doing  it  on  the  day  it  falls  due. 

oei?e  paper  p                        J 

of  tb»  bank  It  is  not  a  note  for  paper,  nor  for  specie  or  paper,  in 

mo'nwea)^  thc  alternative.    Having  failed  to  avail  himself  of  his 

from  her  debt-  Pr!v*tegei  Barnett  now  has  no  right  to  pay  in  paper. 

ort:  the  prj-  Wherefore  the  court  erred  in  giving  judgment  for  the 

E&e^oh  value  of  the  paper. 

paim*"h  k  **'8'  theref°re»  considered  by  the  court,  that  the 

da/thenou  jud£ment  of  the circuit  court  be  reversed,  and  pause 

is  payable,  remanded* 

Turner,  for  plaintiff;  Caperton,  for  defendant*. 


D*™**-  Lewis  vs.  Hoover. 

Caw  1J7.  Appeal  from  the  Jessamine  Circuit;  W.  L.  Kellt,  Judge^ 

Detinue.    Assumpsit.     Trover.      Contract*      Bailment  y 
New  trial.    Affidavit. 

June  i5.  Jadfe  Robertson  delivered  (he  opinion  of  the  Court. 

This  is  an  action  of  detinue,  by  Hoover 
Statement  of  vg.  Lewis,  for  a  prpmisory  note,  for  $500  in  common- 
*  ft  *cts.        wealth's  paper. 

It  appears  from  the  testimony  embodied  in  a  bill  of 
exceptions,  that  Hoover  held  a  note  on  Lewis,  for 
$500.  payable  in  notes  of  the  bank  of  the  common- 
wealth; that  Lewis  had  proposed  to  execute  another 
note  for  $525,  in  the  same  kind  of  pisper,  in  lieu  of 
the  $500  note,  with  certain  gentlemen  as  his  securities, 
which  Hoover  agreed  to  accept,  whenever  it  should 
be  delivered  to  him  with  all  the  signatures;  thatLe^is 
signed  the  note  for  $595.  and  left  it  with  Hoover, 
taking  the  note  for  $500  with  him,  on  a  promise  to 
procure  the  signatures  of  the  securities,  tp  the  ot(ter 
note*  It  was  agreed,  that  if  he  did  not  cause  the  note 
for  $525,  to  be  fully  executed,  within  a  specified  time, 
he  should  return  the  note  for  $500.  He  failed  to  com- 
plete the  execution  of  the  note  for  $525,  and  then 
refused  to  surrender  the  other*  ^hereupon  this  suit 
was  instituted  to  recover  it 
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The  jury,  on  the  general  issue,  found  a  verdict  for  L«*« 
Hoover.     Lewis  made  a  motion  for  a  new  trial,  on  an  Hoover. 
affidavit,  which  the  court  having  overruled ;  judgment  • 


was  rendered  on  the  verdict  for  Hoover.  Verdict  for 

plaintiff. 
It  is  insisted  here,  that  the  action  was  not  maintain- 
able; and  that  if  it  were,  the  court  ought  to  have 
awarded  a  new  trial,  for  the  reasons  stated  in  the  affi- 
davit. 

There  can  be  no  doubt,  that  an  action  of  detinue  Detinue  nay 
will  lie  for  a  deed,  note,  or  any  other  muniment  of  title,  Jj  f0111"^!!^ 
or  document  of  debt.  R no°te  *r  wri- 

Has  the  plaintiff  property  in  the  thing?    Has  he  *£*?££' 
aright  to  the   immediate  possession  of  it?    Can   it  foranyobat- 
be  identified?    Is  it  in  the  possession  of  the  defendant?  tels  which 
These  are  the  only  inquiries  which  it  is  necessary  to  fiJS'towh^ch 
answer  affirmatively,  to  entitle  the  plaintiff  to  maintain  the  pl'tff.  has 
a  suit,  in  detinue.    If  all  these  facts  concur,  the  plain-  aright  of 
tiff  must  succeed.     They  are  all  abundantly  proved  pJ?per!&.m5? 
in  this  case.     But  it  is  suggested  by  the  counsel  for  poneMionfno 
Lewis,  that  the  action  is  misconceived.     He  insists,  matter  bow 
that  as  Lewis  obtained  the  possession  of  the  note,  with  *•  d*Pt#  ob* 
the  assent  of  Hoover,  and  promised  to  return  it  on  a  «e«Sm.  P°"" 
certain  contingency,  the  only  remedy  for  a  breach  of 
this  contract,  is  assumpsit.    There  js  no  solidity  in  this 
argument.     It  is  immaterial  how  Lewis  obtained  the 
possession,  or  for  what  purpose,  if  Hoover  has  a  right 
tp  the  note,  and  Lewis  has  no  right,  detinue  may  be 
sustained,  and  is  the  appropriate  remedy  for  the  restiT 
tqtion  of  the  note. 

"It  lies  upon  a  contract  for  not  delivering  a  specific 
chattel,  in  pursuance  of  a  bailment  on  other  contract." 
I  Chitty,  118. 

A  bailor  may  maintain  detinue  or  trover  against  his  Pl'tff.  may 
bailee,  of  a  chattel,  after  the  contract  of  bailment  shall  "efofb««c^ 
have  been   fulfilled.     He  may  surely,  if  he  choose,  Sel^r)  wbe* 
bring  assumpsit  for  a  breach  of  the  contract.     But  contract  of 
there  can  be  no  doubt  that  he  can  recover  the  specific  *>*"l»*nt J* 
thing  bailed ;  add  this  he  can  do  in  detinue  only.  £  hi  m!Iy 

It  cannot  be  doubted,  that  if  A  pledge  a  slave  with  ^X^*?* 
P,  as  a  collateral  security,  for  money  to  be  refunded  flo'thtagbalfc 
on  a  given  day,  be  may  recover  the  slave  in  detinue,  ed. 
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Lkwii 
vi, 

Hoover. 


Affidavit  ill* 
lufficient* 


by  paying  or  tendering  the  money  on  the  day.  He 
may  also  bring  assumpsit  or  trover.  In  detinue,  it  is 
.  supposed  that  the  defendant  had  acquired  the  possession 
legally^  by  contract  or  otherwise*  Besides,  Hoover  bad 
a  right  to  treat  the  contract  as  a  nullity*  He  bad  the 
option  either  to  affirm  it  by  suing  for  a  breach  of  it,  by 
Lewis,  or  disaffirm  it  by  demanding  his  note. 

If  money  be  paid  on  a  special  executory  contract,  aa 
soon  as  the  contract  shall  be  at  an  end,  either  by  its 
own  terms  or  by  the  acts  of  the  parties,  or  either  of 
them,  indebitatus  assumpsit  may  be  maintained  for 
money  had  and  received.  Comyn  on  contracts, 
76-7, 81-2.  In  such  a  case,  if  property  be  advanced 
instead  of  money,  detinue  may  be  brought  for  it. 

If  A  purchase  from  B  a  horse,  to  be  delivered  on  a 
particular  day,  he  may  recover  it  in  detinue,  by  pay- 
ing or  tendering  the  money,  according  to  his  contract. 
Noy's  Maxims,  88;  Shepherd's  Touchstone,  224. 

In  such  case,  assumpsit  will  He.  But  the  plaintiff 
has  bis  election  to  sue  on  the  contract  for  damages,  or 
to  demand  the  specific  thing  which  belongs  to  him. 

We  are  not  inclined  to  multiply  illustrations.  We 
would  not  have  considered  it  proper,  to  admit  that  the 
question  is  open  for  argument,  if  it  had  not  enlisted 
the  zeal  of  counsel,  in  this  as  well  as  in  the  inferior 
court.  There  can  be  no  doubt  that  Hoover  had  a 
right  to  his  action,  and  that  it  is  well  sustained  by 
proof. 

The  affidavit  discloses  no  good  reason  for  a  new 
trial.  It  does  not  state  the  names  of  the  witnesses; 
that  they  had  been  summoned;  or  that  if  Lewis  had 
been  in  court,  he  could  have  made  proof,  or  shown 
sufficient  ground  for  a  continuance.  These  defects 
are  fatal;  but  there  are  others  equally  so. 

The  court,  therefore,  decided  correctly  on  the  mo- 
tion for  a  new  trial. 

Wherefore,  the  judgment  is  affirmed. 

Hoggin  and  Loughborough)  for  appellant. 
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While's  Executors  vs.  Guthrie  and  others.  <?«»«**• 

Error  to  the  Franklin  Circuit ;  Hsirar  Datidoe,  Judge.         Cate  138. 

Injunction.     Damages,    Practice*     Credit.     Dollars. 

Judge  Robe&tso*  delivered  the  opinion  of  the  Court.  June  15* 

We  hare  detected  no  error  in  the  calm-  When  an  in- 
lation  of  credits  by  the  circuit  court.     We  would  not  junction  it 
feel  authorised  to  reverse  the  decree  for  not  perpctu-  ETE5?!!!* 
ting  the  entire  injunction,  or  for  not  perpetuating  a  u credited  at 
larger  sum.     But  as  the  injunction  was  perpetuated  law,  it  iter- 
for  more  than  had  been  credited  on  the  execution,  the  ror  *°SITe 
court  ought  not  to  have  decreed  costs  against  the  com* 
plainants  below. 

Nor  was  it  proper  to  decree  10  per  cent  damages  in  '* "  eTror  to 
gross,  without  ascertaining  and  decreeing  the  amount  gQf  upon  ^ 
of  those  damages*  *  tolutionof 

injunction* 

The  decree  itself,  should  shew  the  precise  amount,  without  ■•- 
It  should  not  be  left  to  the  clerk  to  make  tbe  cakula-  oerumingtbe 
tion.     Such  irregularities  in  the  practice  of  some  of  ciScaU/. ,P°" 
the  circuit  courts  should  be  corrected* 

Decree  reversed,  and  cause  remanded  for  a  decree 
to  be  entered  conformable  to  this  opinion. 

Each  party  must  pay  their  own  costs  in  this  court.. 

Upon  a  re-consideration,  we  are  inclined  to  think,  that  A  pa7<*e*t 
as  the  creditor  when  he  received  commonwealth's  pa*  jj^tated [pa- 
per, gave  a  receipt  for  the  nominal  amount  for  dollars,  per.   Credit 
and  as  the  case  is  a  hard  one  against  the  plaintiffs,  the  Riven  for  doP 
payments  ought  to  be  considered  as  so  much  specie  in  J^J^jf <j£r" 
discharge  of  an  cqua)  amount  of  the  debt.  deduction  to* 

Bat  im  it  is  admitted  that  no  part  of  Smith's  interest  ^pTJclaUe'ss 
has  been  paid,  none  of  that  should  be  enjoined. 

Wherefore,  the  former  opinion  must  be  modified 
and  the  cause  remanded  for  a  perpetuation  of  the  in- 
junction for  all  except  Smith's  interest* 

Denny?  for  plaintiff;  Crittenden,  for  defendants* 
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Ejectkkt.  Hodges  vs.  Crutcher. 

Cats  139.  Error  to  the  Hart  Circuit;  Bjchjamixi  Monroe,  Jedge. 

Evidence.    Bill  of  exception.     Title.     Verdict. 

June  15.  Judge  UirDEfcwooD  delirered  the  opinion  of  tbe  Court. 

This  is  an  action  of  ejectment  instituted 
In  an  eject-    against  Hodges,  in  which   Henry  Crutcher,  Robert 
■^ot,  >f  the    Campbell  and  Frederick  Woodson,  were  lessors  of  the 
profcts  to  ex-  plaintiff.     Verdict  and  judgment  for  the  plaintiff* 
bibitthe  The  whole  evidence  given  in  the  trial  is  not  made  a 

whole  evi-  parj  0f  the  record.  All  of  it  that  appears,  is  a  copy 
adnMoaofa  °f  a  deea\  purporting  to  be  from  Frederick  Woodson 
dee  1  as  evi-  to  Robert  Campbell,  the  reading  of  which  was  object- 
dence,  will  ed  to  by  the  defendant,  but  overruled  by  the  court. 
terriJcffor*  The  assignment  of  errors  questions  the  correctness  of 
pFtff.  thb'  ft  the  decision  of  the  court,  in  admitting  said  copy  to  be 
might  not  read  as  evidence, 
have  been 

•trictlr  Whether  that  copy  should  have  been  excluded  or 

at  had  Ube     no^can  pw>ddce  no  effect  in  the  decision  of  the  case* 

excioded,  it D  If  **  ought  to  have  been  excluded,  it  wodld  only  prove 

would  only     that  Campbell  did  not  derive  title  in  virtue  of  it  from 

*m?  Xa%    *  Woodson;  bat  its  exclusion  could  not  have  proved  that 

SerWe  title     Woodson  was  destitute  of  title,  and  if  he  had  title,  the 

thro*  that      verdict  and  judgment  were  correct.     There  is  nothing 

deed-  jn  the  record,  which  negatives  the  existence  of  title  in 

Woodsonor  Crutcher  without  the  deed  above;  and  an* 

less  the  whole  evidence  was  before  us*  it  is  impossible 

*     that  we  should  be  able  to  say  that  the  plaintiff  ought 

not  to  have  recovered. 

The  judgment  of  the  circuit  Court  tfiust,  therefore, 
be  affirmed.  We  would,  however  remark,  that  the' 
authentication  of  this  deed  is  not  subject  to  the  same 
objections  as  were  brought  before  this  court,  in  the 
ease  of  Hunt  vs.  Owings,  4  Mon.  20;  but  we  do  not  de- 
sign deciding  that  the  authentication  of  this  deed  is 
correct,  as  it  is  unnecessary  to  stir  the  question*  The 
appellee  must  recover  costs. 

C.  S.  Bibb,  for  plaintiff;  Crittenden,  for  defendant 
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Phelps  vs.  Hart  amtop.it. 

Error  to  the  Montgomery  Circuit;  Silas  W.  Robbini  lodge.      Caie  140. 

Indebitatus  assumpsit.     Consideration.    Declaration.  Air 

legata  et  probata* 
Judge -Under weoD  delivered  the  opinion  of  the  Court.  June  15. 

Hart   declared  against  Phelps,  in  as-  ANumptitror 
sumpsit,  for  money  bad  and  received  to  bis  use.    He  money  had  & 
proved,  among  other  things,  that  Robinson  collected  a  JS*^^?* 
replevin  bond,  to  which  he,  Hunt,  was  equitably  en-  tained  for 
titled,  and  that  Phelps  received  part  of  the  money  from  money;  not 
Robinson  and  took  his  note  for  the  residue,  and  pro-  for  mo**J  k 
mised  to  acquit  him  of  the  demand.    On  trial,  Phelps  apte!0"-01* 
moved  for  an  instruction  to  the  jury,  "  that  they  could 
hot  find  the  amount  of  the  note  executed  by  Robinson 
in  this  suit,  as  it  was  not  money."    The  court  refused 
the  instruction,  and  in  that  there  is  error. 

In  assumpsit  the  consideration  must  always  be  ex- 
pressed  in  the  count,  and  in  regard  to  it  the  probata 
must  agree  with  the  allegata.  Here  the  consideration 
alleged,  was  money  had  and  received  to  the  plain  tifik 
use.  It  did  not  embrace  a  note  of  hand  not  collected, 
taken  by  the  defendant  to  himself  from  Robinson,  who 
may  have  received  money  to  plaintiff's  use,  and  who 
retained  a  part  and  gave  his  note  for  it  to  the  defen- 
dant, relying  on  his  promise  for  acquittal.  The  court 
should  therefore,  have  directed  the  jury  to  exclude  the  * 
note  from  consideration,  and  not  to  find  the  amount  of 
it  for  the  plaintiff.  The  facts  exhibited,  show  that  al- 
though the  plaintiff  has  misconceived  the  count  so  far 
as  it  respects  the  note  executed  by  Robinson,  he 'is  riot 
Remediless. 

Judgment  reversed  for  this  only  error,  and  for  new  * 
proceedings  not  inconsistent  with  this  opinion*    The 
plaintiff  in  error  must  recover  bis  costs. 

Turner,  for  plaintiff;  Denny,  for  defendant: 
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Chanc»t.      Honore  vs.  Colmesnil^  and  vice  versa. 


tue  141. 


Jana  15. 

The  termi  of 
partnership 
not  reduced 
to  writing, 
nor  establish- 
ed by  parol, 
the  law  im- 
plies equali- 
ty of  profit  A 
Ion. 


Cross  writs  of  error  ta  the  Jefferson  Circait;  J.  P.  Oldham,  Judge. 

Partners.  Partnership.  Profit  and  loss.  Interest. 
Practice  in  chancery.  Commissioner's  report,  &s- 
ceptions.  * 

Judge  Underwood  delivered  the  opinion  of  the  Court. 

These  are  cases  relating  to  a  partner* 
ship  formed  for  the  purpose  of  conducting  a  grocery 
and  commission  business,  in  the  town  (now  city)  of 
Louisville.  At  its  formation  the  partners  had  great 
confidence  in  the  honesty  of  each  other,  Colmesnil  be- 
ing the  husband  of  Honore's  daughter.  At  the  period 
of  tiling  the  original  bill,  confidence  had  been  supplan- 
ted by  suspicion  and  mutual  jealousy,  and  in  the  pro- 
gress of  the  cause,  a  spirit  of  crimination  and  recri- 
mination, whether  well  founded  or  not,  is  manifested, 
rarely  equalled  and  perhaps  never  surpassed.  Frauds 
of  the  blackest  die  in  relation  to  the  accounts  of  Col- 
mesnil individually,  and  to  the  manner  in  which  Col- 
mesnil kept  the  accounts  of  the  firm,  are  attributed  to 
him  by  Honore,  and  in  return  Colmesnil  charges  Ho- 
nore with  bringing  forward  claims,  and  swearing  to 
them,  destitute  of  truth  and  justice.  Unfortunately, 
the  parties  scarcely  agree  in  any  one  important  fact, 
and  what  is  yet  more  unfortunate,  their  transactions 
are  so  enveloped  in  darkness,  that  it  is  nearly  impossi- 
ble for  the  court  to  elucidate  them  and  to  administer 
justice. 

It  is  clear  from  the  bills  and  answers,  that  in  April, 
1817,  the  parties  entered  into  partnership  under  the 
style  of  John  A.  Honore  and  Colmesnil,  tor  the  par- 
pose  of  doing  business  as  grocery  and  commission  mer- 
chants in  Louisville,  for  an  indefinite  period.  The 
terms  of  the  partnership  were  not  reduced  to  writing, 
and  in  relation  to  these  the  partners  do  not  agree  in 
any  one  point.  Honore  contends,  it  was  mutually 
agreed  that  each  partner  was  to  contribute  to  the  firm 
the  whole  of  his  monied  capital,  that  profit  and  loss 
were  to  be  apportioned  according  to  the  capital  ad- 
vanced, and  that  he  was  to  have  a  reasonable  rent  for 
his  store  and  warehouse,  in  which  the  busiMferfef  the 
firm  was  ta  be  transacted.    Colmesnil  states  the  terms 
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of  the  partnership  to  be,  that  each  partner  was  to  con-  Hohcmb 
tribute  the  same  sum  for  the  purpose  of  forming  a  Colmmwu.* 
capital,  and  that  no  specific  sum  was  ever  agreed  on,  vice  tbrul. 

that  the  profit  and  loss  of  the  concern  were  to  be  equal-  ■  

ly  shared  and  born,  and  that  no  rent  was  to  be  paid  for 
the  use  of  the  store  and  warehouse,  because  the  supe- 
rior services  of  Colmesnil  were  estimated  to  be  equi- 
valent to  the  value  of  their  rent.  No  deposition  of 
any  witness  is  filed,  proving  the  terms  of  partnership, 
and  in  the  absence  of  such  proof,  we  are  left  to  apply 
the  rules  of  law,  without  any  clear  and  satisfactory 
evidence  which  would  enable  us  to  determine  whether 
the  terms  of  the  partnership  have  been*  truly  stated, 
either  by  the  complainant  or  defendant. 

Had  there  been  a  written  contract  providing  for  the 
existence  of  the  partnership,  and  defining  the  rights 
of  the  partners  respectively,  no  difficulty  could  have 
arisen.  In  the  absence  of  such  a  contract,  and  in  the 
absence  of  all  proof  showing  an  express  agreement  by 
parol,  "the  partnership  as  regards  its  regulation,  is 
governed  by  the  contract  implied  by  law,  from  the  rela- 
tion of  the  parties.  Without  an  express  agreement, 
the  concurrent  opinion  of  all  the  writers  on  the  civil 
law,  is,  that  the  loss  must  be  equally  borne,  and  the 
profits  must  be  equally  divided."  See  Gow  on  part- 
nership, 10.  The  same  author  proceeds  to  state  a 
case  in  which  Lord  Ellenborough  directed  an  issue  to 
ascertain  the  interest  of  a  son,  whose  father  told  him  * 
on  his  coming  of  age,  he  should  have  a  share  in  the 
father's  business;  the  son  having  acted  as  a  partner 
between  five  and  six  years,  leaving  it  to  the  jury  to 
say,  under  the  particular  circumstances  of  the  case, 
what  was  a  fair  proportion,  and  the  jury  only  gave 
one  fourth  part  of  the  profits.  But  Lord  Eldon  was 
dissatisfied  with  the  result  of  this  issue,  alleging  that, 
"as  no  distinct  proportion  was  ascertained  by  force  of 
any  express  contract  between  the  parties,  they  must, 
of  necessity,  have  been  equal  partners,  if  partners  in 
any  thing.9'  There  is  nothing  in  this  cause  to  induce 
a  belief  that  a  gratuity  was  intended,  and  we  perceive 
no  principle  upon  which  to  restrict  either  partner  from 
claiming  half  the  profits.  But  before  these  profits  are 
divided,  the  capital  of  each  partner  and  the  debts  and 
expenses  of  the  firm  must  be  deducted. 


Digitized 


by  Google 


508 


J.  J.  MARSHALL^  REPORTS. 


Hohobj;  Before  we  enter  into  the  consideration  of  the  a* 

CoLMEtMiL*  c01111*8)  there  are  several  questions  of  law  made  io  the 
vie*  versa,  progress  of  the  cause,  in  the  circuit  court,  which    will 

ibe  disposed  of.     Some  of  them  are  so  intimately  con- 

Jdit^roUon"  ■  p^ted  with  the  accounts,  that  they  will  be  embraced 
in  admitting   id  the  consideration  of  the  accounts.    And, 

t<Tbe  6?ed*in  l8t*  The  complainant  Honore  filed  his  original  bill  in 
chancery;  &  February,  1820,  praying  for  a  dissolution  of  the  part- 
unlets  that  nership, and  a  settlement  of  its  affai  rs.  On  the  23d  Feb? 
abutecMo  the  ru*ry,  1820,  a  decree  was  rendered  by  consent,  dissolv- 
injury  of  the  ing  the  partnership  and  appointing  a  commissioner  to 
party  com-     divide  the  goods  and  wares  belonging  to  the  firm,  be- 

nmiM  mil    tween  the  V**™™*     In    May>  l820»  the  complainant 
not  be  dis-      filed  an  amendment  to  hishill ;  in  August,  1821,  he  filed 
turned.    •     another,  and  in  April,  1 823,  he  filed  another ;  to  the  fil- 
ing of  which  last  the  defendant  excepted.     We  are  of 
opinion  that  the  court  correctly  overruled  the  excep- 
tions of  the  defendant.     Filing  amendments  depend 
on  the  discretion  of  the  court,  and  unless  that  discre- 
tion has  been  abused  to  the  injury  of  the  party  com- 
plaining, this  court  will  not  control  it    The  matter 
brought  forward  in  the  amendment  excepted  to,  is  im- 
portant, some  of  it  had  not  been  before  exhibited,  the 
complainant  swore  he  had  obtained  part  of  it  since  bis 
last  proceeding  amendment;  the  procrastination  likely 
to  result,  was  calculated  to  damage  the  complainant  as 
much,  if  not  more  than  the  defendant,  and  in  the  settle- 
ment of  extensive  mercantile  transactions,  the  business 
of  years,  it  is  not  to  be  presumed  that  the  parties  can 
immediately  lay  their  fingers  on  all  important  papers 
which  may  elucidate  complicated  accounts,  and  bitter 
controversies  which  grow  out  of  them.    Under  these 
considerations,  we  cannot  say  that  the  court  erred  in 
permitting  the  amendment  of  April,  1823,  to  be  filed. 

2d.  On  the  26th  of  February,  1820,  the  court  ap- 
Sntedto***"  P0*nte<*  commissioners  "to  examine  and  state  the  ac- 
adjutttbeac-  counts,  claims  and  demands  of  complainant  and  defen- 
coonti  of  the  dant,  in  relation  to  the  copartnership  and  individually, 
parties.  an<j  to  rep0rt."     By  the  order  appointing  commission- 

ers, the  parties  respectively  were  to  have  access  to  the 
books  and  papers  of  the  firm,  either  party  was  to  be 
allowed  to  make  explanations  in  regard  to  them,  and 
to  adduce  evidence,  written  and  oral,  before  the  com- 
missioners.   The  parties  were  directed  to  produce, 
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OB  oath,  all  books  and  papers  relating  to  the  firm,  and  Honors 
to  lay  them  before  the  commissioners  for  inspection.  cournmhtc 
The  commissioners  were  authorized  to  examine  the  tick,  virsa. 
parties  on  oath,  and  to  administer  oaths  to  them.  — 

On  the  20th  of  May,  1820,  the  commissioners  made  AcoonDtsbe- 
their  report  to  court,  in  which  they  state,  among  other  tween  th« 
things,  that  they  had,  after  hearing  witnesses,  gone  into  {J'JjJJ* *  £"£* 
an  investigation  of  the  accounts  between  Honors  and  ncnbip! 
Colmesnil,  previous  to  the  copartnership,  and  they  pro- 
ceed to  state  how  those  accounts  stand  in  the  ledger  or 
book  of  Honore;  and  they  say,  from  the  books  and 
papers  exhibited,  relating  thereto,  they  cannot  dis- 
cover any  material  error.  They  proceed  to  state  what 
appears  on  the  book,  to- wit:  the  execution  of  a  note  by 
Honore  toColmesnel,  for  $2252,  payable  1st  of  June  * 
1816,  and  the  giving  of  a  check  by  Honore  in  favor  of 
Colmesnil,  for  $ 557  55,  which  was'  paid,  they  say,  as 
per  Honore's  bank  book,  on  the  18th  December,  1815, 
and  which,  with  the  said  note,  balanced  the  account. 
They  next  speak  of  an  account  commencing  November 
14,  1815,  entered  in  Honore's  ledger,  exhibiting  a  bal- 
ance in  favor  of  Colmesnil,  for  $283  49,  which  sum, 
with  the  amount  of  the  note  and  interest,  are  brought 
into  an  account  exhibited  by  Colmesnil  against  Honore, 
upon  the  settlement  of  which,  on  the  12th  April,  1817, 
a  balance  is  left  in  favor  of  Cohnesnil,  amounting  to 
$1287  55,  which,  with  interest  up  to  the  26th  January, 
1820,  making  an  aggregate  of  $1491  35,  is  credited 
to  Colmesnil,  and  debited  to  Honore,  on  the  books  of 
the  firm. 

The  commissioners  then  notice  the  firm  transactions  Partnership  , 
and  say,  that  they  have  no  means  of  ascertaining  the  transaction! 
stock  of  the  parties,  except  from  a  stock  memorandum  repor  **' 
book' produced  by  Colmesnil  and  denied  by  Honore, 
from  which  it  appears  that  Honore  contributed,  as 
stock,  $6875  88,    and  Colmesnil  $5037  59.     They 
report  a  balance  in  favor  of  the  firm,  of  $26,386  15; 
their  examinations  extending  down  to  the  26th  of  Janu- 
ary, 1820.     From  the  condition  of  the  books  and  in 
consequence  of'  there  being  no  stock,  merchandize  and 
other  proper  accounts  opened  and  continued  in  the 
ledger  of  the  firm,  the  commissioners  say  it  is  impos- 
sible to  render  a  correct  mercantile  report.     They 
present  several  accounts  as  the  result  of  their  labors. 
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HoKORK 


TICS  VERSA. 

Exceptions 
to  oomm'rt. 
report  and 
caate  beard. 


In  March,  1824,  the  complainant,  with  leave  of  the 
CoLMw«»iL&  c°urt»  filed  various  exceptions  to  the  repprt  of  the  com* 
missioners;  and  upon  filing  his  exceptions,  the  caase 
came  on  for  final  hearing,  and  was  heard  at  the  same 
term,  during  which  the  exceptions  were  filed,  but  no 
decree  was  rendered  until  the  ensuing  term,  when  the 
court  quashed  a  part  of  the  report  and  affirmed  the 
balance,  with  an  addition  for  store  and  warehouse  rent, 
omitted  by  the  commissioners.  The  defendant,  Col- 
mesnil  objected  to  the  complainant's  filing  exceptions 
to  the  report  of  the  commissioner*, and  being  overruled, 
filed  an  exception  to  the  opinion  of  the  court.  The 
ground  of  objection  relied  on  by  Co)mesnil,  is,  that 
the  exceptions  came  too  late,  and  that  in  case  thej 
should  be  sustained,  he  would  suffer  irreparable  injury 
from  the  death  of  one  clerk  and  removal  of  another, 
who  had  testified  before  the  commissioners* 

We  are  not  apprised  of  any  law  which  puts  the  re^ 
port  of  commissioners  beyond  the  revision  of  the  court, 
at  any  time,  when  good  reasons  can  be  offered  for  call- 
ing it  in  question.  We  would  not  permit  a  report  to 
be  set  aside,  in  part  or  whole,  so  as  to  prejudice  the 
rights  of  litigants.  Cases  may  happen,  where  a  party 
relies  entirely  for  success  or  defence  on  the  matters 
reported,  and  would  be  surprised  and  subjected  to 
entire  loss,  if  he  were  not  permitted,  after  seting  aside 
a  report,  to  strengthen  his  came  by  taking  depositions 
or  by  obtaining  another  reference  to  commissioners. 
In  such  cases,  it  would  be  the  duty  of  the  court,  on  the 
application  of  the  party,  to  afford  him  an  opportunity 
to  take  and  present  his  proof  and"1  points  relied  on* 
ButVe  cannot  conceive  a  case  where  either  parly,  at 
matter  of  tight,  can  force  the  court  to  recognise  an 
erroneous. report,  when  there  exists  in  the  cause)  evi- 
dence by  which  it  can  be  corrected.  As  a  matter  of 
practioe,  we  concede  that  circuit  courts  may  establish 
rules,  within  which,  parties,  shall  be  bound  toexcept  to 
reports;  and  if  exceptions  are  not  filed  within  the  pres- 
cribed time,  they  may  be  rejected  if  offered  thereafter* 
Even  in  that  case,  we  are  of  opinion,  that  the  court  is 
not  bound  to  consider  the  report  as  conclusive,  but 
may  disregard  it,  partly  or  entirely,  if  there  be  evi- 
dence showing  that  it  is  erroneous. 


No  rule  of 
law  which 
preclude*  the 
court  from 
hearing  ex- 
ception! to 
the  report  of 
commitiion- 
er,  or  matter 
in  chancery, 
at  anj  time, 
or  of  correct- 
ing or  reject- 
ing the  report 
in  whole  or  in 
part,  even 
upon  final 
hearing. 
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The  permanent  master  in  chancery,  known  to  the  Hon** 
English  courts,  id  unknown  here.     We,  under  an  act  Colme«iil& 
of  Virginia,  (1  Dig.    L.  K.   226)  have   substituted   in   vice  vema. 

his  place,  a  commissioner  or  audi  tor, pro  hoc  vice.     The *" 

object  of  the  law,  in  providing  for  the  appointment  of 
the  commissioner,  is  to  save  the  time  of  the  court,  and 
it  is  his  duty  when  appointed,  to  do  those  things,  and 
those  only,  which  are  required  of  him  by  the  order  of 
court,  and  if  he  transcends  the  authority  given  him  by 
the  court,  bis  acts,  are  nugatory.  This  doctrine  is 
recognized  in  the  case  of  Saunders  vs.  Saunders's 
Executors.  Littell's  Select  Cases,  10.  The  power 
conferred  on  our  commissioners,  usually  exceeds  that 
which  the  English  master  in  chancery,  by  the  rules  of 
practice  possessed ;  see  Farmer  and  Arnold  vs.  Samuel, 
&c.  4  Litts.  Reports,  190;  Remsen  vs.  Remsen,  5 
John.  Chan.  Rep.  495.  Whether  our  courts  can  go 
so  far,  as  to  confer  judicial  power  on  a  commissioner, 
has  not  been  decided,  and  need  not  now  to  be  made  a 
question.  In  Bolware  vs.  Bolware  and  Weisiger,  4 
Litt.  Rep.  258,  this  court  decided,  that  it  was  unne- 
cessary to  6le  exceptions  where  the  report  on  its  face 
is  vague  and  uncertain.  The  case  of  Adams,  &c,  vs. 
Essex,  &c,  1  Bibb,  152,  only  proves,  that  exceptions 
in  this  court,  not  made  below,  come  too  late.  Prew- 
ett's  executor  vs.  Prewett's  heirs,  4  Bibb,  267, 
amounts  to  no  more ;  and  the  case  cited  from  2  Hen.  and 
Mun.  420,  is  of  the  same  character.  In  the  foregoing 
authorities,  it  not  appearing  that  there  was  any  rule 
of  court  violated,  (and  even  if  there  was,  it  may  well 
be  doubted,  whether  such  rule  could  divest  the  court 
of  its  power,  in  case  it  chose  to  exercise-it,)  we  see  noth- 
ing which  renders  the  report  of  the  commissioners  too  • 
sacrtd  to  be  touched,  even  on  final  hearing;  and  there- 
fore, we  are  of  opinion,  that  the  exceptions  of  Colmes- 
nil  cannot  avail  him,  so  far  as  they  relate  to  the  time 
of  fittng  the  exceptions  to  the  report. 

The  death  of  the  witnesses,  cannot  change  the  prin-  Death  of 
ciples  of  the  law,  and  it  may  be  remarked,  that  his  witnetset, 
affidavit,  as  to  the  facts  he  could  establish  by  them,  "SSSmj 
"were  they  living,  stews  in  part,  at  least,  he  bas»the  would  be  lost, 
depositions  of  others  filed  in  the  cause  upon  the  sainq  ">•  reason  a- 
points.     Moreover,  he  ought  not  to  have  failed  taking  JJJJJV!^* 
the  depositions  of  hU  witness  while  Jiving.  He  cannot  correct  re-" 
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HONORE 
▼I. 
CoLMEUnL & 
TICK  TEBJA. 

port  of  com- 
mits ion  er. 
The  partj 
should  hare 
taken  their 
depositions. 


If  new  matter 
be  introduced 
in  a  cause, 
after  commis- 
sioners have 
reported,  tbe 
■object  should 
be  again  re- 
ferred, or  the 
court  should, 
itself,  act 
upon  the 
whole  case 
thus  present- 
ed. 


fasten  an  incorrect  report  upon  his  adversary  by  bii 
negligence.  We  shall,  therefore,  proceed  to  inquire^ 
whether  the  court  did  right  in  quashing  any  part  of 
the  report,  and  whether  it  was  or  was  not  proper  to 
have  disregarded  it,  and  ordered  a  referrence  of  the 
accounts  to  the  same  or  a  new  set  of  commissioners, 
or  whether  the  court  should  have  proceeded  to  render 
a  decree  upon  the  exhibits  and  proofs  filed,  at  the  time 
of  trial,  without  respect  to  the  report,  and  what  prin- 
ciples should  have  governed  as  applicable  to  the  fact* 
exhibited. 

It  is  perfectly  clear,  that  much  new  matter  was 
brought  before  the  court  by  the  several  amenda- 
tory bilh,  and  the  answers  thereto,  after  the  com- 
missioners had  made  their  report;  and  this  new  mat- 
ter, could  not  therefore,  have  been  submitted  to  the 
consideration  of  the  commissioners.  We  are  of  opin- 
ion, under  such  circumstances,  that  the  investigations 
of  the  commissioners  were  premature,  and  that  the 
court  ought  to  have  referred  the  accounts  to  tbe  same 
or  other  commissioners,  after  all  the  new  matter,  and 
various  contested  claims  of  the  parties  bad  been  exhi- 
bited; or  if  not,  that  the  court  itself  should  have  sifted 
these  claims,  presented  after  the  report;  and  allowed 
such  as  were  supported  by  proof,  and  disregarded  the 
Others.  It  does  not  appear,  that  the  court  did  either; 
On  the  contrary,  the  court  made  the  report  of  the  com- 
missioners, the  basis  of  its  decree,  after  deducting 
largely  from  the  sum  allowed  by  the  commissioner  to 
Colmesnil,  as  stock.  Thus  the  various  claims  set  up 
by  Honore,  after  the  report,  received  no  attention,  or 
were  disallowed  by  the  court  in  silence. 

We  are  of  opinion,  that  the  coort  was  right  in  dis- 
regarding the  memorandum  stock  book, as  it  is  called; 
and  that  the  commissioners  were  wrong  in  considering 
its  contents  as  evidence  against  Honore,  consequently^ 
that  so  much  of  the  report  as  was  predicated  upon  the 
authority  of  the  memorandum  stock  book  should  have 
been  set  aside.  The  court  modified  the  report  on  this 
subject,  by  reducing  the  allowance  to  Colmesnil,  and. 
permitting  that  made  to  Honore,  for  his  stock,  to  stand. 
Regarding  the  memorandum  stock  book,  as  no  evidence, 
ft  leaves  the  settlement  of  the  amount  of  stock,  tarnish- 
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fed  b  j  each  partner,  as  (he  most  important  question  in-  HoHoak 
volved  in  the  cause.     We  believe  it  has  not  been  done  colmk*i«l& 
upon  correct  principles,  and  hence  the  decree  is  rad-  tick  tcrsjl. 
ically  erroneous.  — __ 

It  is  clear  that  the  partnership  was  not  formed,  until  The  amount 
April,  1817,  after  the  return  of  Honore  fromNew-t)r-  ^^J^0^ 
leans,  with  a  valuable  cargo*  in  the   barge  Despatch,  barge  Do-  ° 
Upon  the  formation  of  the  partnership,  this  cargo  was  tpatch,  at 
delivered  to  the  firm.     Honore  claims  the  proceeds  of  ^Hifjj!|e,    - 
the  sales  of  this  cargo  as  his  stock,  and  if  it  be  allow-  *£ coMh- 
ed  to  him,  he  gets  its  value  In  Louisville,  as  fixed   by  *ion«  and  ito- 
the  selling  prices,  subject  to  deductions  hereafter  to  be  ***& not  the 
mentioned.     Colmesnil  contends  that  Honore  is  only  e»en«2of 
entitled  to  credit  in   his  stock  account,  for  the  suhis  transpbrta- 
paid  by  him  for  the  cargo  in  New-Orleans,  and  the  tjon,  ettab- 
expenses  of  transportation  to  Louisville ;  and   if  Col-  Ju^hichii 
mesnil  Succeeds,  Honore  will  be  deprived  of  the  in-  to  be  credit- 
creased  value  of  the  cargo  in  the  Louisville  market.  ed  to  Honore, 
It  may  be  asked,  who  was  the  real  owner  of  the  cargo,  j?  countwita 
on  the  arrival  of  the  barge  Despatch}  in  Louisville,  in  Honore  and 
the  spring  1817?    It  is  certain,  that  Honore  was.  Colmerort. 
How  then  shall  he  be  deprived  of  the  value  of  the 
cargo,  at  that  time  and  placet    It  is  insisted,  on  the 
part  of  Colmesnil,  that  it  is  to  be  done  upon  an  agree- 
ment between  the  partners ;  that  the  partnership,  when 
formed,  should  relate  back  to  the  commencement  of 
the  voyage,  by  the  barge.    Is  there  any  proof  of  this  t 
It  is  not  contended,  that  there  is  any  positive  proof  of 
it;  but  it  is  said,  that  the  circumstances  render  such 
an  inference  irresistable.    Colmesnil  admits  in  his  an- 
swer, filed,  20th  June,  1823,  that  although  he  and  Ho- 
nore had  conversed   upon  the  subject  of  forming  the 
partnership  before  the  voyage  was  commenced,  yet  the 
terms  were  not  then  agreed  on,  and  that  Honore,  upon 
his  return,  might  have  refused  to  enter  into  the  part- 
nership.     Under    such  an  admission,   the    circum- 
stances should  be  very  conclusive,  to  justify  the  court 
in  depriving  Honore  of  the  enhanced   value  of  the 
cargo,  in  Louisville.      According  to  Colmesnil's  ad- 
mission, he  would  not  have  been  under  any  moral,  much 
less  legal  oligatioo,  to  pay  Honore  any  part  of  the 
loss,  had  the  barge  sunk,  and  the  cargo  been  destroyed 
On  its  way  up  the  river.    As  he  would  not  have  beeri 
You   I.  S3 
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Honore         bound  to  sustain  any  part  of  such  low,  if  he  is  permit- 

Coimbf'nil&  *e(*  *°  B^are  in  the  enhanced  value  of  the  cargo,  his 

▼ice versa,    claim  is  founded  upon  the  supposition,  that  Honore 

■    '  ■  intended  that  he  should  participate  gratuitously. 

The  connexion  and  good  feelings,  which  subsisted 
between  the  parties,  at  that  time,  and  some  other 
circumstances,  presented  in  the  brief  of  Col  mesh  iPs 
attorney,  furnishes  some  ground  for  such  a  presump- 
tion; but  we  think  they  are  not  sufficiently  strong,  to 
justify  us  in  depriving  Honore  of  the  full  value  of  his 

foods,  at  the  time  they  were  delivered  over  to  the 
rm  in  Louisville,  without  his  receiving  any  adequate 
consideration.  It  would  protract  this  opinion,  to  a 
most  tiresome  length,  were  we  to  give  all  the  reasons 
which  operate*  to  reader  the  circumstances  relied  on  hy 
ColmesniPs  counsel,  inconclusive,  and  we  shall  not  at- 
tempt it.  We  rest  satisfied,  that  we  are  promoting  the 
ends  of  justice,  by  giving  Honore,  the  value  of  the 
cargo  in  Louisville,  at  the  time  it  was  delivered  to  the 
firm;  to  be  ascertained  if  practicable,  by  the  sums  for 
which  it  sold,  according  to  the  books  of  the  firm,  and  if 
it  cannot  be  so  ascertained,  then  to  be  fixed  by  com- 
missioners to  be  appointed  for  that  purpose,  who  shall 
be  authorized  to  examine  the  books,  and  hear  .addi- 
tional testimony  and  evidence  and  report  to  the  court 

The  complainant  filed  a  paper,  purporting  to  be  an 
account  of  the  sales  of  the  ear  go,  of  the  barge  Des- 
patch, amounting  to  more  than  $16,000,  alleging  (hat 
it  was  correctly  taken  from  the  books  of  the  firm,  and 
called  on  the  defendant,  to  answer,  whether  it  was  not 
correct,  and,  if  incorrect,  to  point  out  the  particular 
errors. 

The  defendant  in  his  answer,  gave  a  general  denial 
of  the  correctness  of  the  account  of  sales  filed  by  the 
complainant,  but  declined  going  into  particulars  upon 
the  ground,  that  he  was  advised  it  was  unnecessary. 
He  adds  that  ao  account  of  the  sale&^of  said  cargo  was 
kept,  and  that  it  is  impossible  for  him  or  any  one  else, 
to  make  out  an  account  approximating  the  truth  from 
any  data  on  the  books  or  in  existence.  If  such  be  the 
fact,  it  results  from  a  looseness  in  the  transaction  of 
mercantile  affairs,  which  is  believed  not  to  be  very 
common  with  skilful  merchants,  and  it  is  somewhat  sur- 
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prising,  that  the  allegation  should  come  from  the  de-  Hohobib 
fendant  who  claims  an  exemption  from  rent,  because  colm*wil& 
of  his  superior  skill  and  services  to  the  firm,  he  being   vice  terpa. 
the  partner  relied  on  to  keep  the  accounts.     The  ad-  — ~ 
dition  of  the  letters  or  words  "<Jrc,  or  "  and  ColmtsnilJ* 
to  the  name  of  J.  A.  Honore  was  improperly  made, 
whether  under  the  advice  of  the  commissioners  or  not, 
and  we  think  it  not  improbable  that  the  books  of  the 
firm  under  the  examination  of  commissioners  will  ena- 
ble them  to  ascertain,  with  tolerable  correctness,  the 
value  of  the  cargo  of  the  Despatch.     If  they  should 
not,  the  commissioners  must  proceed  as  already  indica 
ted. 

We  also  observe  in  the  account  filed,  that  there  is  ft 
commission  of  $816  57,  and  storage  amounting  to 
$300,  in  all  $1116  57,  charged  in  favor  of  the  firmoa 
account  of  the  cargo  of  the  Despatch  claimed  by  Ho- 
nore. Such  charges,  if  to  be  found  on  the  books,  can- 
not be  justified  upon  any  other  ground,  than  that  Ho- 
nore was  the  exclusive  owner  individually  of  that  car- 
go. As  the  individual  owner,  the  charges  are  proper, 
and  should  be  deducted  from  the  proceeds  of  sales,  and 
the  balance  left,  Honore  is  entitled  to,  as  capital  put 
into  the  partnership  trade.  But  it  is  difficult  to  ima- 
gine a  sufficient  reason  for  keeping  a  commission  and 
storage  account  for  goods  owned  by  the  firm,  when  it  is 
said  by  the  defendant  that  an  accurate  account  of  the 
sales  were  not  kept.  We  are  therefore,  of  opinion,  that 
the  court  erred  in  fixing  the  amount  of  Honore's  stock 
at  $6875  88.  as  reported  by  the  commissioners  from 
the  memorandum  stock  book. 

Honore's  stock  in  trade  must  be  ascertained  by  the 
value  of  the  cargo  of  the  barge  Despatch,  to  be  estima- 
ted according  to  the  prices  received  for  it  on  sales  made 
thereof  by  the  firm,  acting  in  the  character  of  a  commis- 
sion house,  deducting  therefrom  commissions  and  stor- 
age. Commissioners  must  be  appointed  to  make  the  es- 
timate, and  in  doing  so,  they  are  to  have  access  to  the 
books  and  papers  of  the  firm  ;and  if  these  are  insufficient 
to  enable  them  to  ascertain  the  value  of  the  cargo  as 
aforesaid,  they  may  receive  such  additional  proof  and 
evidence  as  the  parties  may  offer.  After  deducting 
commissions  and  storage,  to  the  balance  left,  must  be 
added  $1400  for  the  barge  Despatch,  and  any  other 
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Honors  suns  of  money  or  the  value  of  any  other  property, 
CoumiffL*  whfcb  Honore  miy  satisfactorily  prove  before  the 
vice  versa,  commissioners  he  put  into  the  concern  as  capital*    The 

stock  of  Colmesnil  must  be  ascertained  in  the  same 

manner. 

But  as  Honore  is  allowed  the  value  of  the  cargo  of 

Whatever       the  barge  Despatch  at  Louisville,  he  must  not  be  al- 

^{"d^'oIS"  'owe<'  anJ  sums  Pa^  ^"*  Musson  for  that  cargo,  nor  can 

„  Gram  biVpri-    he  be  allowed  any  sums  expended  in  the  voyage  in 

'  rate  fundi,  in  bringing  the  cargo  to  Louisville.     For  all  sums  paid 

aid  of  the       by  Colmesnil  to  Musson,  or  to  others  on  his  drafts;  or 

thci  cargo  of    *°  *^  crew  °^  ^e  barge  Despatch;  or  for  provisions 

the  Despatch  and  other  articles  out  of  his  individual  funds,  which 

or  itt  traof-     went  to  the  use  of  Honore  in  paving  for  and  bringing 

K  char^to  the  car8°  of  the  Despatch  to  Louisville,  from  the  coo- 

ftonore  indi-  mencement  to  the  termination  of  the  voyage,  Honore 

Tiduallj.        must  be  charged  individually;  and  the  commissioners 

will  state  and  report  to  the  court,  such  an  account 

against  Honore,  in  favor  of  Colmesnil,  upoii  the  proofs 

and  evidences  furnished  by  the  latter.     For  all  sum 

of  money  paid  by  the  firm,  on  account  of  the  cargo  of 

the  barge  Despatch  to  Musson  or  others,  an  account 

■  must  likewise  be  taken,  and  the  amount  thereof  must  be 

deducted  from  the  stock  pf  Honore,  to  be  ascertained 

as  aforesaid. 

The  allowance  to  Honore  of  rent  for  his  store  and 
In  ascertain-  warehouse  is  correct.  The  terms  of  the  partnership 
onfgpartnei5hti  are  not  <fcfinite,7  established  by  any  evidence ,  and  con- 
theimplieV-  sequently,we  must  decree  that,  which  in  the  absence 
tion  orinfe-    of  satisfactory  evidence,  the  law  will  imply.    The  firm 

tot*  °  r!aid  ^a<*  ^e  use  °^  **onore1s  store  an<*  warehouse.  He  should 
unleif  ooon- '  receive  an  equivalent  for  it.     We  do  not  find  that 
tervaiied,  by  equivalent  in  the  superior  services  of  Colmesnil.    The 
•ati^t*?*     unsatisfactory  and  defective  manner  in  which  the  books 
e*idence?rJ     ^ave  been  kept,  so  that  it  is  impossible  according  to 
the  report  of  the  commissioners  fortified  by  other  tes- 
timony, to  make  out  from  them  a  complete  statement 
of  the  business  of  the  concern,  is  a  sufficient  answer  to 
his  claim  to  be  exhonerated  from  the  payment  of  rent 
The  rent  must  be  paid  out  of  the  profits  of  the  firm. 

In  regard  to  the  barging  business,  in  which  Honore 
a  and  B  a;e    and  Colmesnil  were  jointly  concerned  previous  to  the 
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formation  of  the  partnership,  for  the  pnrpoee  of  doing  Houom 
business  as  grocers  and  commission  merchants,  we  look  coLMwinLft 
upon  the  settlement  thereof,  and  the  execution  of  the  tic*  vcasi. 
note  for  $2252,  as  conclusive,  and  that  settlement  ; — ■ 

should  not  now  be  opened,  unless  upon  the  most  cer*  2KEjJ  J^ 
tain  evidence  of  fraud  or  mistake.     The  length  of  time  have  a  Vet- 
which  has  elapsed  since  the  termination  of  that  con-  tlamant;  af- 
cern,  would  render  it  impolitic  and  dangerous  to  open  i^y^opm  a 
the  settlement  of  the  parties,  made  at  a  time  when  partnership 
mutual  good  understanding  subsisted.     We,  therefore,  ••  grocery  k 
deem  it  proper  to  allow  Colmesnil  the  sum  of  $1 491  35,  ^JJJJUJ;^ 
reported   by  the  commissioners  in  his  favor.    The  nottobedi** 
court  erred  in  not  decreeing  a  surrender  of  the  note  turned,  un- 
for  $2252,  to  Honore,  on  making  the  above  allowance  ^JJP011 
to  Colmesnil.  fraud  0?°  ° 

It  was  improper  to  have  blended  the  accounts  sub-  jmpr"r  to 
sisting  between  Honore  and   Colmesnil  individually,  bland  indi- 
with  the  transactions  of  the  firm,  on  the  books  of  the  "dual  and 
firm;  and  we  apprehend  that  it  has  been  the  cause  of  fim  accoanti 
some  confusion,  and  has  rendered  the  accounts  less  in- 
telligible. 

The  accounts  of  each  partner,  with  the  firm,  should-, 
be  kept  in  the  books  of  the  firm;  but  the  individual 
accounts  between  the  partners,  should  be  kept  as  sepa- 
rately as  individual  accounts  between  a  partner  and 
an  entire  stranger  to  the  firm.  Some  of  the  accounts 
of  Colmesnil,  which  he  has  entered  to  his  credit  as 
stock,  seem  to  us  to  have  been  properly  chargeable  to 
Honore  individually;  such  as  those  for  provisions  fur- 
nished the  barge  Despatch.  In  the  reference  again  to 
be  made  to  commissioners,  they  must  state  all  such  ac- 
counts as  may  be  allowed  by  them  as  charges  against 
Jlonore,  individually. 

In  relation  to  the  proceeds  of  47  barrels  of  pork, 
$577  63,  charged  by  Colmesnil,  as  part  of  his  stock, 
it  appears  to  us  that  it  was  bought  for  Honore,  and 
that  he  designed  paying  for  it  through  Fishli,  but  that 
Colmesnil,  instead  of  applying  the  money  received  by 
him  from  Fishli,  in  payment  for  the  pork,  applied  it  in 
discharge  of  his  own  claims  against  Honore.  who  has 
never  paid  for  or  furnished  funds  to  pay  for  the  pork. 
Consequently,  Cplmesnil  is  entitled  to  the  sum  of 
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Houorc  $577  63,  and  it  will  make  no  difference  whether  it  b* 
CoLMi'iifLft  charged  against  Honore  individually,  or  whether  it  be 
▼ice  vkrsa.  deducted  from  his  stock  and  allowed  to  Colmesnil  as 
.  stock;  one  must  be  done,  and  the  first  is  most  proper. 

Honore  claims  $640,  as  a  payment  made  Musson  for 
the  cargo  of  the  Despatch,  being  the  proceeds  of  64 
barrels  of  flour.  He  will  be  allowed  this  in  the  ascer- 
tainment of  the  amour.t  of  his  stock,  according  to  the 
principles  already  laid  down,  but  it  is  very  doubtful 
whether  it  ought  to  be  allowed  him.  Colmesnil  con- 
tends that  these  64  barrels  of  flour  were  joint  property ; 
if  so,  half  of  the  $640  should  be  passed  to  his  credit, 
and  charged  against  Honore*  There  is  such  a  want 
of  proof  in  relation  to  this  flour,  that  we  cannot  form 
a  satisfactory  opinion  concerning  it;  and  we  shall, 
therefore,  leave  it  to  be  disposed  of  by  the  commis- 
sioners who  shall  again  pass  on  the  accounts. 

We  have  already  stated  that  the  settlements  of  the 

Lapse  of  time  barging  business,  as  made  by  the  parties,  ought  not  to 

after  a  settle-  be  molested.     Honore  charges  Colmesnil  with  having 

nete^ven  for  collected  various  sums  of  money  for  him,  and  that  CoU 

balance  due,   raesnil  was  indebted  to  Honore  various  sums  for  ad* 

a  itrnn*         Varices,  &c.  for  wfiich  he,  Honore,  received  no  credit 

fefu8?nfto      intke  settlement  of  the  barging  concern.     AN  if  ems 

look  behind     charged  by  Honore  against  Colmesnil,  of  date  prior  to 

taefettJtment  the  settlement,  we  are  disposed  not  to  allow,  because 

of  the  lapse  of  time,  and  the  presumption  arising  from 

the  settlement  and  the  execution  of  the  note  against 

such  items,  when  now  brought  forward;  but  for  all 

moneys  collected  by  Colmesnil  for  Honore, individually, 

and  for  all  sums  laid  out  and  expended  by  Honore,  for 

Colmesnil,  since  that  settlement,  and  which  he,  Honore, 

can  satisfactorily  prove,  before  the  commissioners  to 

be  appointed,  we  are  of  opinion,  he  should  be  allowed 

credit  as  a  set  off  against  the  debt  of  $1481  35,  allowed 

already  to  Colmesnil.     We  will  not  enter  upon  an  n- 

amination  of  the  various  accounts  brought  forward  by 

Honore;  some  of  which,  or  items  in  some   of  which, 

probably  ought  to  be  allowed  him  as  originating  since 

the  date  of  the  settlement  aforesaid.     We  shall  leave 

them  to  be  disposrd  of  by  commissioners;  as  also,  the 

claims  set  up  by  Honore,  upon  the  ground  that  Tol- 

mesnil  has  collected  from  the  debtors  of  the  firm,  more 

money  than  he  accounted  for. 
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We  perceive  no  proper  ground,  upon  which  Honore  Hoh©rb 

tots  justified  in  charging  Colmesnil  rent,  for  the  dwell-  Colme»kii.& 

ing  house  of  Honore*     Nor  do  we  see  any  ground,  vice  vmlcs. 

upon  which  Honore  can  be  let  in  to  share  the  real  pro-  7; 

r  .    .      _   .  »^  *         Honore  not 


c 


erty  acquired   by  ColmesniL     Nor  can  we  discover,  eiltltjed  t° 
y  considering  these  acquisitions*  any  rule  by  which  participation 
we  can  ascertain,  whether  the  funds  of  the  firm  have  in  the  real  . 
been  imnroperly  applied  to  these  objects,  by  Colmesnil.  JJJjJJJby" 
These  subjects  need  not,  therefore,  be  further  invest  Colmeanil. 
gated.     We  cannot  discover,  in  all  the  evidence  rela- 
ting to  them,  such  a  presumption  against  Colmesnil,as 
tfoald  enable  us  to  render  any  decree  in  favor  of  the 
complainant. 

The  pleadings  in  this  cause,  show  that  there  were 
three  negroes  purchased  of  Beamon.  The  decree 
should  have  divided,  or  sold  these  negroes  and  divided 
the  proceeds  of  sale,  if  it  appears  from  the  firm  books 
that  they  were  purchased  on  joint  account,  which  we 
infer  to  be  the  case  from  the  record  before  us. 

It  appears  at  one  time,  the  firm  owned  horses,  drays, 
&c.  It  does  not  satisfactorily  appear,  from  any  ac- 
count filed  or  other  paper,  what  became  of  the  pro- 
ceeds of  their  sale.  From  the  foregoing  view  of  tfeis 
Cause,  it  results  that  the  court  ought  to  have  recom- 
mitted the  accounts  of  the  parties,  for  a  report  confor- 
mable to  the  principles  here  settled.  It  has  not  been 
done,  it  must  yet  be  done;  for  in  the  condition  of  the 
accounts,  as  they  now  stand  reported  on,  it  is  impracti- 
cable to  render  such  decree,  as  will  meet  our  ideas  of 
law  and  justice.  Upon  the  return  of  the  case  to  the 
circuit  court*  that  court  will,  therefore,  make  an  order 
referring  the  accounts  to  commissioners,  with  instruc- 
tions to  report  thereon*  as  required  by  this  opinion; 
and  that  court  will  also  give  the  commissioners  power 
to  hear  and  take  evidence*  which  must  be  reported  to 
the  court,  as  well  as  the  statement  of  the  accounts. 

In  respect  to  the  real  estate,  purchased  for  the  part-  Property  arg- 
il ers,  with  the  funds  of  the  firm,  as  also  the  bank  stock  9nired  in  th* 
in  the  commercial  bank  of  Louisville,  these  may  be  frm^reign 
left  to  the  control  of  the  partners,  each  having  the  to  the  objeoti 
right  to  control  his  individual  interest  We  are  df of  ^  Part- 
opinion  that  the  funds  of  the  firm,  used  in  the  accumo-  ^"nfer^redto 
lation  of  this  property,  were  appropriated  by  the  con-  have  been* 
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UozioKB  8«nt  of  the  partners;  bat  we  are  not  satisfied  from  any 
fcoLMWRiL*  thing  appearing  on  the  record,  whether  the  funds  used 
tick  verba,  to  acquire  the  turnpike  stock,  insurance  stock,  and 

; peW  in  the  meeting  house,  were  appropriated  by  the 

^•enTof^  consent  °f  cac'1  Partner,  or  at  the  instance  of  one  only. 
each  partner,  It  would  be  proper  to  infer  a  joint  consent  from  the  en- 
from  the  en-  tries  on  the  books  of  the  firm,  unless  one  of  the  part- 
triet  upon  the  nerg  can  show  faQ  disapprobation,  at  the  time  of  ac- 
dnteM?t  ap-  quiring  the  property,  or  as  soon  thereafter  as  he  wal 
pear  that  one  informed  of  its  acquisition.  In  such  case,  as  these 
of  the  Part*  were  objects  foreign  to  the  purposes  of  the  partnership, 
auhe'time  ^e  objecting  partner  may  compel  him,  so  using  the 
or  «>  toon  as  joint  funds,  to  take  the  property  acquired,  and  account 
informed: in  for  half  the  money  appropriated  for  its  acquisition. 
ttediemtinf  We  wi,,»  therefore,  leave  this  matter  open  for  investi- 
party,hasa  gat  ion,  before  the  commissioners;  and  if,  upon  theit 
right  to  com-  report,  the  coUrt  shall  be  of  opinion,  that  the  whole 
acting  to'*1  8hould  be  considered  joint  property,  it  will  be  proper 
hold  such  ac-  to  order  a  sale  of  the  pew,  and  a  division  of  the  money 
qaitition  at  arising  from  the  sale  thereof,  as  the  pew  is  not  reason- 
hroMrtyidaUnd  ably  suitable  0f  division,  without  sale.  A  division 
K°charjehim  of  the  different  stocks,  or  sales,  or  permiting  them  to 
with  the  remain  in  statu  quo,  as  may  best  suit  the  wishes  of  the 
amount  of      parties,  or  views  oif  the  court,  would  not  be  inequitable* 

Ittonej.  It  become*  necessary  to  point  out  other  duties  for  the 

performance  of  the  new  commissioners*  in  consequence 
of  other  proceedings  had  in  the  circuit  court,  which 
do  not  meet  our  approbation.  On  the  dissolution  of 
the  partnership,  Isaac  Stewart  was  appointed  a  com- 
missioner to  divide  the  stock  of  goods  on  band,  owned 
by  the  firm.  He  did  so,  and  reported  a  small  balance 
against  Honore.  Colmesnil  was  authorized  to  proceed 
-  .  and  sell  the  goods  on  hand,  owned  by  tonsignors,  and 
was  required  to  pay  two  fifths  of  the  Commission  to 
Honore.  Stewart  made  a  list  of  these  goods,  and 
their  value.  It  does  not  appear  that  this  balance 
against  Honore,  and  two  fifths  of  these  commissions 
in  his  favor,  have  been  brought  into  the  account,  or 
settled  in  the  decree,  it  must  be  now  done. 

Colmesnil  was  authorized  to  collect  the  debts,  and 
If,  upon  the  settle  the  open  accounts  of  the  firm  with  its  debtors, 
a'partnetthip  a^er  ^e  dissolution.  He  was  required  to  report  bis 
We  partner  is  proceedings  to  the  court,  and  did  so.    Commissioner* 
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Tvere  appointed   in  November,  1824,  to  examine  the  Howe** 

accounts  of  Colmesnil,  to  ascertain  their  correctness,  ColmIVkh, k 

and  to  report  thereon.     These   commissioners  state,  yiceve&&a» 

that  it  appeared  to  them,  that  Colmesnil  bad  received 

many  debts  in  currency,  and  on  that  account,  they  take  recei?"1  toe*0 

into  consideration,  the  rate  of  exchangerand  present  debit  due,  k 

a  statement  to  the  court,  from  which  it  appears,  that  dischams  the 

in  several  instances,  they  have  converted  the  currency  ^ainitth 

with  which  they  charge  him,  into  specie,  at  the  rate  of  firm,  ho  u 

discount   fixed,  and  then  placed  the  amount  of  the  trustee  for 

specie,  to   the  debit  of  Colmesnil.      We  d  eerfuily  ^JJj,* 

grant,  from  the  report  of  the  gentlemen  acting  as  com-  £artners,°and 

missioners,  that  they  are  excellent   accountants^  but  must  be 

we   cannot   concede   to   them,   equal   skill   in  legal  f£a'f c,f with 

science.     When  Colmesnil  was  appointed  receiver  and  ce*ved  aYthe 

agent  of  the  dissolved  firm,  although  he  had  an  inte-  nominal  a- 

rest,  he  was  only  trustee  for  Honore,  so  far  as  he  was  mount  as 

concerned,  and  as  such   trustee,  he   could   no  more  he^hewThat" 

accept  paper  currency,  in  discharge  of  a  specie  de-  be  received* 

m.ind,  without  the  consent  of  Honore,  so  as  to  effect  Jew  value,  or 

his  interest,  than  an  executor  or  administrator  could  JJ^ftloVbe" 

do  the  like,  without  the  consent  of  the  heir,  devisee  or  came  of  the 

distributee*     If  an  agent  were  tolerated,  to  indulge  a  insolvency  of 

discretion  on  these  occasions,  it  might  lead  to  great  Sjjf*^* 

mischief.     The  commissioners  were,  therefore,  wrong  bility  of  col- 

in  their  estimates*     Indeed,  they  acknowledge  that  the  lectin?  more, 

proportion  of  specie  and  currency,  collected  by  Col-  »n^"th; 
L-i  l  £jl  i  i*u-    debts  or  de- 

tnesnil,  as  agent,  was  fixed  by  a  rule  somewhat  arbi-  man(jt  were 

trary,  although  the  best  which  they  could  adopt,  to  payable  in  a 

accomplish  their  design.     The  account   with  Colmes-  depreciated 

nil,  as  agent,  must  be   settled,   by   charging   him,  in  "e  p,™^  da- 

.specie,  for  the  full  amount  of  his  collections,  unless  mandsa- 

the  debt  or  demand  was   payable  in   currency.     If,  gaint?  tne 

however,  he  received  currency,  and  paid  specie  debts  predated  cur- 

with  it,  he  should  have  credit  for  the  nominal  amount  rency,  which 

fof  the  debts  so  paid.     If  be  can  show  that  he  received  be  na8  fece>- 

currency,  because  he  could  not  collect  any  thing  else,  JomJiiflwal- 

in  consequence  of  insolvency  on  the  part  of  the  debtor,  ue,  at  the 

that    circumstance    will    be  a  good  reason,  why  he  «atne  value, 

should  only  be  charged  with  the  value  of  the  currency^  j!*^"^ 

collected  in  such  cases.     This  is  conceded,  not  upon  the  nominal 

the  ground  that  there  is  a  discretion  vested  in  the  amount  of  the 

agent,  to  take  currency  for  a  bad  deljt,  but  upon  the  c,?,na™!  d"" 

ground  that  it  would  be  iniquitous  in  Honore,  to  claim  c  WR 
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Honors 
?•. 

CoLME»NIL& 
TICS  VERSA- 


When  it  ap* 
peart  that  the 
book « of  a 
firm  have 
been  unskil- 
fullj  or  irreg- 
ularly kept, 
coujnj'rs.  ap. 
pointed  to 
adjust  and 
tettle  the  bu- 
siucs*  of  the 
firm,  not  con- 
fined to  the 
books  of  the 
firm. 


Colraesnil  to 
be  charged 
with  the  sums 
received  as 
interest,  and 
nut  to  he 
credited  by 
interest  on 
debts  payed, 
after  he  had 
on  hand  the 
funds  of  the 
firm. 


more  than  his  share  of  the  sum,  which  would  be  made 
by  reasonable  diligence,  out  of  the  debtor.  The  ac- 
counts with  Colmesnil,  as  agent  for  the  firm,  must  be 
settled  in  conformity  with  the  principles  here  laid 
down.  The  claim  of  Honorc,  for  a  remnant  of  goods 
deposited  with  C  olmesnil,  is  left  in  such  uncertainty, 
that  nothing  can  be  made  out  of  it.  There  is  no  eve- 
idence  to  show  their  value,  or  proving  that  Colmesnil 
converted  any  part  to  his  use.  ''he  charge  that  Col- 
mesnil supported  his  family  out  of  the  firm  fund*  or 
property,  without  entering  to  his  debit,  the  money  or 
propert)  used,  is  of  the  same  character.  There  is 
nothing  in  the  record  which  will  enable  us  to  decide, 
whether  he  did  so  or  not.  We  canuot  decree  upon 
surmises  and  possibilities. 

In  addition  to  the  duties  already  prescribed  for  the 
commissioners,  we  direct  that  they  report,  from  an  ex- 
amination of  the  books  and  papers  of  the  firm,  the 
amount  of  profit,  realized  by  the  concern,  the  ac- 
counts of  each  partner,  with  the  firm,  for  money  or 
goods,  charging  each  partner  with  any  money  or  goods 
which  he  may  have  received,  and  which  has  not  been 
entered  on  the  books  of  the  firm,  to  his  debit.  The 
commissioners  will,  in  their  report,  likewise  enlarge  or 
diminish  the  profits  to  more  or  less  than  the  sum  war- 
ranted, by  an  inspection  of  the  books  and  papers,  so 
as  to  correct  any  mistakes  in  entries,  or  any  omissions 
to  make  proper  entries.  This  we  conceive  to  be  pro- 
per, because  of  the  concurrence  in  the  testimony,  that 
the  firm  books  have  been  kept  in  an  unskilful  and  un- 
satisfactory manner.  To  accomplish  these  ends,  the 
commissioners  must  be  authorized  to  take  and  hear 
testimony,  which  they  will  also  report.  In  like  man- 
ner, the  commissioners  will  report  all  such  other  ac- 
counts as  may  be  necessary  to  a  correct  adjustment, 
understanding  and  settlement  of  the  business  of  the 
firm. 

In  settling  the  accounts  of  Colmesnil,  as  agent  for 
the  firm,  it  would  be  proper,  not  to  allow  him  credit 
for  interest,  on  debts  paid  for  the  firm,  for  time  run- 
ning after  he  had  on  hand  sufficient  funds  of  the  firm, 
to  pay  the  debt  He  should  be  charged  with  all  sums 
received  for  the  firm  as  interest.  If  he  collected  any 
interest  on  the  money  due  the  firm,  he  is  as  much 
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bound  in  conscience  and  law,  to  account  for  the  inte-  HoKOU 
rest  as  for  the  principal.  Colme*mii.& 

To  the  report  made  by  the  commissioners  upon  Col    YIC£  VEKbA- 
mesnil's  accounts,  as  agent  for  the  firm,  exception?  a  party  re- 
were  filed  by  both  parties.     The  court  made  some  al-  cemng  de- 
lowances   to  Colmesnil,  which   were  rejected  by  the  Prec,**''j!  P*- 

.     .  ..r      , '        .  .  J  y   ..       per,  without 

commissioners.  We  do  not  perceive  any  errors  in  the  objection, 
additional  allowances  made  by  the  court,  unless  it  may  knowing  its 
be  in  the  item  for  turnpike  stock.  That  must  be  re-  va,ue»nd 'for 
jected,  if  it  should  be  ascertained  that  the  stock  is  not  mu9i  aoc<MJ  it 
properly  the  property  of  the  firm.  The  court  c|id  not  f<>r  it,  upon 
allow  all  the  claims  set  up  by  Colmesnil,  regarding  »«>tt  tenant,  at 
jBome  of  his  vouchers  as  insufficient.  To  say  the  least,  ^lUe!*1111* 
the  rejected  vouchers  produce  a  strong  impression 
that  the  firm  will  gain,  and  Colmesnil  loose,  individu- 
ally, in  consequence  of  these  rejected  claims.  There- 
fore, on  the  reference  to  commissioners,  he  may 
strengthen  his  vouchers,  by  parol  proof  of  their  cor- 
rectness, if  he  can  produce  any.  Colmesnil  had  paid 
over  to  Hiiiore,  according  to  the  commissioners1  re- 
port, $2000,  in  notes  on  the  bank  of  the  common* 
wealth,  in  November,  1824.  The  commissioners  gave 
Colmesnil  rridit  for  $2000.  The  court,  at  the  in- 
stance of  Honore,  reduced  the  credit  to  $1000,  by 
ordering  Colmesnil  to  pay  Honore  $1000  in  specie,  in 
addition  to  the  $2000  in  notes,  upon  the  ground,  that 
the  notes,  at  the  time  of  payment,  were  not  worth 
more  than  that  sum.  Colmesnil  objected,  and  except- 
ed to  this  opinion  of  the  court,  and  insisted  that  Hon- 
ore should  be  compelled  to  restore  the  $2000  in  notes, 
if  he  was  required  to  pay  $2000  in  specie.  In  this 
exception,  we  think  Colmesnil  may  be  right.  Honore, 
while  asking  justice,  should  be  compelled  to  do  it; 
if  he  voluntarily  received  the  bank  notes,  without 
fraud  or  mistake,  knowing  for  what  they  were  paid 
him,  and  made  no  reservation  at  the  time,  on  account 
of  the  depreciation  of  the  notes,  he  should  account  for 
them  at  their  nominal  value.  But  if,  at  the  time  they 
were  received,  Ue  stipulated  that  Colmesnil  should  not 
be  allowed  credit  for  more  than  their  real  value,  then 
the  court  was  right.  From  what  appears,  we  are  in-, 
clined  to  the  opinion,  that  the  court  erred;  but  as  the 
evidence  is  not  clear,  and  has  not  been  reported  by 
the  commissioners,  who  made  the  allowance  of  $2000 
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Honor*  to  Colmesnil,  wc  leave  the  point  open  for  new  proof, 
Colme»nil&  un^er  the  ru'es  prescribed,  when  the  cause  h  referred 
tics  versa,  to  new  commissioners* 

Upon  diswlu-  Colmesnil  claimed  compensation  for  his  services, 
tionofpfirt-  which  was  refused.  Upon  the  dissolution  of  the  co- 
nertbip,  mojt  partnership,  it  would  have  been  most  regular,  to  have 
point"  diam-  appointed  a  disinterested  person,  as  agent,  to  collect 
tercsted  per-  and  settle  debts,  and  close  the  affairs  of  the  concern, 
•on,  agent  to  Such  agent  would  be  entitled  to  compensation  for  his 
clrnVbuViT  8ervice8»  without  doubt.  As  this  was  not  done,  but  a 
partner  ap-  member  of  the  firm  appointed,  there  would  have  been 
pointed  and  no  impropriety  in  making  him  compensation  for  his 
full?0  he  fo1**1"  devices,  in  case  they  were  faithfully  rendered,  and 
entitled  to  no  particular  cause  exists  for  refusing  it.  The  court 
compensation  below  must,  therefore,  make  Colmesnil  an  allowance 
of  tbefld(JUt  f°rhi8  services,  as  agent  for  the  firm,  the  whole  to  be 
of  the  firm.  Pa'^  by  the  firm,  or  half  to  be  paid  by  Honore,  if  on 
He  is  charge-  consideration  of  the  facts,  under  the  above  rule,  they 
debt  W\l  t  h  ^ink  h*m  entitled.  Honore  endeavored  to  make  Col- 
his  negligence  me8n'l  account  for  all  debts  due  the  firm,  not  collected* 
but  ii  not  It  is  true,  that  if  debts  are  lost  by  the  negligence  of 
chargeable  Colmesnil,  acting  as  agent  for  the  firm,  such  negligence 
d'ebti'b/ still  would  not  on'j  furnish  a  good  reason  for  ru fusing  to 
collectable,  pay  him,  as  agent,  but  ought  to  render  him  accounta- 
such  agent  it  ble  to  Honore,  for  the  loss  sustained.  But  delay, 
alofficer'of""  merety  *n  proceeding  with  the  collection  of  debts,  can* 
the  court,  and  not  have  the  effect  of  rendering  Colmesnil  chargeable 
bound  to  act  with  their  amount,  if  they  be  thereafter  collectable, 
m^be'com*  As  aSent  fol\the  extinct  firm,  he  is  subject  to  the  con- 
pelled  to  pro-  tr°l  of  tne  chancellor.  He  may  be  compelled  to  pro- 
ceed to  col-  ceed  under  orders  of  court,  or  he  may  be  superseded 
the^bu^new86  "*'  anot^er  appointment.  This  course  we  deem  not 
orbesnper-'  regular;  and  if  it  shall  finally  appear,  that  any  losses 
ceded.  have  been  sustained  by  his  negligence,  it  will  then  be 

proper  to  make  him  account  for  them.  It  may  here  be 
remarked,  that  the  court  should  take  an  account  of  the 
uncollected  and  unpaid  debts,  due  to  and  from  the 
firm,  and  by  superintending  the  agent,  have  the  whole 
closed  with  all  practicable  speed.  When  a  partner- 
ship has  been  dissolved,  by  decree  of  court,  as  this  has 
been,  and  from  the  disagreements  among  the  partners, 
it  becomes  proper  for  the  court  to  appoint  an  agent, 
to  wind  up  the  partnership  concerns,  such   agent  is 
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the  ministerial  officer  of  the  court,  for  the  occasion,  Hokobe 
and  bound  to  perform  the  duties  prescribed  to  him.       Colmeuul& 
We  have  thus  laid  down  such  principles,  in  regard  TTCK  YBRC*» 
to  the  accounts  and  the  most  important  items,  as  will, 
we  trust,  by  being  observed,  enable  the  circuit  court 
to  settle  this  perplexing  controversy,  according  to  right 
and  justice* 

3d.  Colmesnil  has  filed  exceptions  to  the  opinion  of  Depositions 
the  court,  overruling  his  objections  to  the  reading  of taken  *ith' 
all  depositions  taken  and  filed  by  Honore,  since  the  Rejected.  ° 
first  reference  of  the  accounts.  We  think  the  court 
was  right  in  overruling  his  objections  upon  every 
ground,  except  that  which  alleges  he  had  no  notice  of 
the  time  and  place  of  taking  the  depositions.  We  have 
not  deemed  it  necessary  to  examine  each  deposition 
and  notice,  to  see  whether  any  deposition  can  be  found, 
taken  without  notice  to  Colmesnil.  If  there  be  any 
such  on  the  return  of  the  cause,  Colmesnil  must  specify 
it,  when  that  court  must  give  leave  to  retake  it.  The 
exception  in  regard  to  want  of  notice,  fires  at  the  lump 
of  Honore's  depositions,  in  the  hope  of  hiting  some 
one.  We  are  not  disposed  to  consider  it  on  account  of 
its  generality. 

There  are  other  exceptions  filed  on  both  sides,  which 
do  not  deserve  particular  notice.  There  is  nothing 
of  importance  in  the  cause,  which  does  not  fall  within 
the  operation  of  the  plainest  principles,  or  some  rule 
or  direction  herein  prescribed. 

4th.  The  manner  in  which  the  decree  has  been  ren-  A  decree 
dered  in  this  cause,  is  very  objectionable  and  errone-  Jjjjjjand  d*" 
ous.     It  endeavors,  by  reference  to  a  report  which  un-  certain,  and 
derwent  considerable  modifications,  to  ascertain  the  should,  of 
extent  and  amount  of  money  which  Colmesnil  should  j£eIf'  exDibi' 
pay  to  Honore.     The  maxim  of  4</rf  cerium  est  quod  tbe  recovery, 
certum  reddi potest "  should  very  rarely,  if  ever,  be  ap-  and  thea- 
plied io  judgments  and  decrees.     A  judgment  or  de-  "J00?^  antY 
cree,  upon  its  own  face,  should  show  what  the  court  excotioJn7  * ' 
has  decided.     The  paper  referred  to,  is  not  spread  on  without  rcfer- 
the  record,  and  numerous  evils  might  grow  out  of  tole-  ell?e  t0  tne 
rating  the  practice  of  deciding  causes,  by  reference  to  JoanT°th\nr 
the  evidence  filed,  instead  of  giving  an  authoritative  extrinsic 
decree  defining  clearly,  what  was  required  of  the  par- 
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Honou  fieg#  On  the  decree  in  this  case,  no  execution  coaM 
Couimnil*  ^sue.  The  clerk  could  not  tell  for  what  sum  he  should 
▼ice  tersa.  issue  it,  without  exercising  judicial  power,  upon  the  ex- 
■  amination  of  the  papers  referred  to.     The  consequence 

in  this  case,  has  been,  that  the  court,  on  motion,  at  a 
subsequent  term  to  that  during  which  the  decree  was 
tendered,  undertook  to  settle  the  amount  for  *  hich  ex- 
ecution should  issue.  For  these  errors,  if  no  others 
existed,  the  decree  would  have  to  be  reversed.  After 
the  cause  shall  have  been  prepared  as  is  herein  direct- 
ed, the  court  must  ascertain  tbe  amount  due  Honore, 
if  any  thing,  and  then  decree  for  that  sum  against  Col- 
mesnil.  If  there  are  debts  yet  uncollected,  it  will  be 
proper  for  the  court  to  superintend  their  collection, 
requiring  reports,  from  time  to  time,  from  the  agent, 
and  compelling  him,  by  attachment,  if  necessary,  to 
perform  what  the  court  shall  require  of  him  in  respect 
to  the  collection  of  these  debts,  and  the  distribution 
and  appropriation  of  the  money  when  collected. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  proceedings  to  be  had  in  confor- 
mity to  this  opinion.  And  as  the  court  erred  in  rela- 
tion to  both  parties,  the  costs  in  this  court  mast  be 
divided. 

Crittenden  and  Marshall,  for  Honore ;  Denny,  Nicho- 
las and  Duncan,  for  Colmesnil. 

The  Counsel  for  Honore,  presented  the  following  petition, 
for  a  modification  oj  the  opinion  of  the  court. 

The  counsel  for  Honore,  have  carefully  examined 
Petition  for  a  the  opinion  delivered  by  the  court  in  this  cause,  and 
modification.  f^ey  arc  impressed  with  the  belief,  that  it  is  not,  in  ail 
respects,  precisely  correct.  They  beg  leave  respect- 
fully, to  submit  such  remarks  and  suggestions,  as  will 
recall  the  attention  of  the  court  to  these  particulars,  in 
which  they  think  that  opinion,  ought  to  be  altered  or 
modified. 

It  must  be  very  evident,  that  Ho  no  re's  contribution 
of  capital,  to  the  partnership  stock,  greatly  exceeds 
that  of  Colmcsnil.  And  the  question  becomes  an  in- 
teresting one,  how  the  profits  are  to  be  divided t  Are 
they  to  be  distributed  equally, or  rateably,  according  to 
the  proportions,  in  which  the  partners  have  contributed  ? 
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It  would  seem  to  result  from  the  first  principles  of  the  Honor* 
doctrine  of  meum  and  tuum,  from  natural  equity,  that  CoLMii'wiLft 
profit,  which  is  the  proceeds  of  capital,  should  be  dis-   vice  versa. 

tributed,  in  proportion   to  the  capital  of  the  parties.  — - 

So  is  Mr.  Watson's  opinion.  See  his  work  on  Part-  ^^0^ 
nership,  1-42.  But  Mr.  Govt, in  his  work  on  the  same 
subject,  and  in  the  passage  cited  by  the  court,  says, 
that  in  all  cases  where  the  division  of  profits  is  not 
otherwise  provided  for,  by  the  positive  agreement  of 
the  partpers,  they  "must  be  equally  divided"  according 
to  the  "concurrent  opinion  of  all  the  writers  on  the 
civil  law."  We  have,  however,  in  the  very  next  sen- 
tence, the  opinion  of  Mr  Gow,  that  it  is  "questiona- 
ble" whether  this  be  the  doctrine  of  the  law  of  Eng- 
land, the  law  which  must  determine  this  case;  but 
Mr.  Gow  is  mistaken;  "all  the  writers  on  the  civil  law" 
do  not  concur  in  laying  down  its  doctrines  on  this  sub- 
ject, as  he  does.  On  the  contrary,  all  that  we  have 
had  an  opportunity  of  referring  to,  hold  a  different 
doctrine,  and  advocate  a  distribution  of  profits  "in 
proportion  to  the  shares  advanced  by  each  contributor." 

This  is  the  doctrine  of  the  civil  law,  as  laid  down 
by  Brown,  by  Pothier,and  by  Kent.  See  1  Brown  Civil 
law,  379;  3  Kent's  Commentaries,  7,  and  the  re- 
ference there  given  to  Ppthier.  But  it  is  not  so  much 
our  purpose,  to  contest  the  general  rule  of  law,  laid 
down  by  the  court  on  this  subject,  as  to  shew,  that 
there  are  facts  and  circumstances  in  this  cause,  which 
render  that  rule  inapplicable.  That  general  rule  is, 
that  where  the  parties  have  been  silent  and  made  no 
agreement  to  the  contrary,  that  the  profits  of  a  part- 
nership, are  to  be  equally  divided  among  the  partners, 
though  their  shares  of  contribution,  may  have  been 
very  different  and  unequal.  Upon  reason,  and  au- 
thority, the  rule  is  very  questionable.  If  it  can  be 
maintained,  it  must  be  on  the  ground,  that  the  partners 
having  agreed  to  unite,  and  having  agreed  to  unequal 
contributions  of  capital,  and  on  that  basis  to  form  a 
partnership,  must,  ex  vi  termini,  be  understood,  in  law,  as 
agreeing  to  an  equal  division  of  profits;  if  they  make 
no  stipulation  to  the  contrary.  So  that  the  inference, 
or  rule  of  law,  which  entitles  the  minor  contributor,  to 
an  equal  share  of  profits,  is  predicated  upon  the  assent 
or  agreement  of  his  partner,  implied  or  express,  to  admit 
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Honor  him  into  tbe   firm,  and  into  an  equal  participation  of 

CoiMt«NiL&  profits,  upon  those  terms.     Various  extrinsic  circum- 
vice  VKR8A.   stances,  or  considerations  of  bounty,  or  of  interests 

— — may  enter  into  the  minds  of  parties,  in  forming  such 

modificaUon*  RSSOCiat»on8»may  compensate  for   any   inequality   in 
their   pecuniary  contributions,   and  may  induce  one 
partner    to  admit  another,  to  equal  profits,  though  un- 
able to  make  contribution  of  an  equal  amount  of  cap- 
ital.    Arid  hence,  the  law,  whose  tendency  and  princi- 
ple's perfect  equality,  and  reciprocity,  will  net  depart 
from  it  in  such  a  Case,  as  it  respects  the  profits  of  a 
partnership,  but  in  conformity  to  some  posit  ire  agree- 
ment of  the   parties.     Every  consideration,  of  tbe 
reasons  of  the  rule  shews,  that  in  its  utmost  latitude,  It 
Can  be  rationally  and  equitably  applied  to  those  cases 
only,  where  the  unequal  contributions  of  tbe  parties, 
has  been,  either  expressly,  or  impliedly  agreed  upon,  or 
assented  to  by  them.     As  if  bg  agreement^  A  and  B 
enter  into  partnership,  upon  terms,  that  A  shall  contri- 
bute #10,000,  and  B  $5,000.     There,  nothing  being 
said  about  the  division  of  profits,  an  equal  division  shall 
be  made,  because  the  partners,  by  their  silence,  are 
presumed  to  have   agreed  to  it,  notwithstanding  they 
have  agreed  to  unequal  contributions.     The  very  rea- 
sons  upon  which  the  rule  can  alone   be  maintained, 
shew  its  inapplicability  to  cases,  where  tbe  parties 
have  not  agreed  or  assented  to  unequal  contributions; 
but   where,  on   the   contrary,  they  have  stipulated 
for  equal  contributions,  and  where  one  of  the  parties: 
has  violated  his  agreement,  by  withholdtngapart  of  the 
capital  he  was  to  advance,  and  employing  it  for  his 
private  use  or  emolument.     Such  a  defaulting  partner, 
Cannot,  upon  any  legal  or  equitable  principle,be  placed 
on  the  same  footing,  with  one,  who,  though  he  had  not 
made  an  equal  contribution,  had  contributed  all,  that 
by  the  contract  of  partnership,  he  was  bound   to  con- 
tribute.    If  a  partner,   who  is  bound  to  equal  contri- 
bution, may  withhold  one  half,  and  yet  claim  an  equal 
Share   of  profit,   he   may    withhold   ninety-nine  hun- 
dredth's, and  yet  claim  half  the  profit;  and  thus,  con- 
trary to  all  reason,  and  the  maxims  of  the  law,  not 
only  profit  by  his  own  wrong*  but  profit-the  more,  the 
taore  he  wrongs. 
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What  then,  is  the  case  of  Honore  and   Colmesnil?  Hohom 
Is  it  the  case  of  a  partnership,  where  the  parties  have  colmmril  fc 
agreed    upon   an   Unequal    contribution   of  capital*  vice  versa. 
There  is  no  proof,  of  any  such  unequal  contract,  and  — - — - — 
the  court  certainly  cannot  infer  such  a  one.     From  the  ^edification^ 
simple  fact  of  partnership,  the  law  can  infer  nothing 
but  an  agreement  for  equal  advances  of  capital.  .Such 
must  be  understood,  to  be  the   agreement  of  the  par*   . 
ties  here.     The  court  says,  that  "no  gratuity"  was  in- 
tended, and  the  answer  of  Cohnesnil,  confirms  the  in- 
ference of  Jaw,  that  he  was  to  contribute  as  much  cap- 
ital as  Honore.     But  if  nothing  is  to  be  gathered  from 
the  contradictougness  of  the  bill  and  answer,  the  in- 
ference of  law  is  conclusive* 

Colmesnil  then,  was  under  obligation  to  contribute 
as  much  as  Honore  contributed.  If  he  has  not  done 
so,  it  seems  to  us,  to  be  unjust  and  unreasonable,  that 
he  should  profit,  and  his  partner  loose  by  his  breach  of 
obligation;  that  the  partner,  who  is  thus  wronged,  ' 
should  be  compensated  for  that  wrong,  and  that  the 
one  who  is  in  default,  should  suffer  all  the  conse- 
quences of  that  default,  seems  to  be  too  plain  for  ar- 
gument. But  how  is  this  to  be  effected t  Is  it  by 
compelling  the  defaulting  partner,  to  pay  interest  upon 
the  amount  of  his  deficit,  or  by  resorting  to,  and  ap- 
plying that  appropriate  and  natural  rule  of  equity, 
which  divides  the  profits  of  the  CMicern,  in  the  same 
proportions,  that  the  actual  capital  was  contributed? 
We  think  that  the  latter,  is  the  proper  mode,  and  that 
the  partner  in  default,  can  have  no  cause  to  complain 
of  it.  He  has  violated  good  faith  and  his  contract, 
and  a  court  of  equity,  will  be  careful,  and  will  make 
sure,  that  he  shall  not  gain  by  it,  or  his  partner  loose* 
There  can  be  no  hardship  in  the  application  of  this  rule 
to  Mr.  Colmesnil;  but  on  tjhe  contrary,  all  the  circum- 
stances of  the  case,  emphatically  demand  it,  and  mark 
him  as  a  fit  subject  for  its  operation.  He  was  the»ac- 
tive  partner  in  the  house.  He  had  the  charge  and  keep* 
ing  of  the  books  of  the  concern.  He  made  no  entry,  . 
and  kept  no  account  of  stock;  his  little  hidden  book, 
rejected  by  the  court,  can  only  be  remembered  as  a 
trick  and  a  fabrication,  and  shews  the  means  by,  which 
he  endeavored  to  beguile  and  deceive,  and  to  conceal 
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Honore  the  deficiency  of  his  own  contribution.  He  had  too,  the 
CofMB«im  6  means  of  making  a  full  and  equal  contribution;  but 
vice  vsr'a.  he  withheld  them  from  his  company,  in  order  to  em- 

— — ploy  them,  as  he  did,  in  his  own  private  lucrative  spec- 

^din™ ti 'n*  u'at'ona-  A  court  of  equity,  cannot  therefore,  feel 
any  great  tenderness  to  him  or  his  interest.  Partner- 
ships are  encouraged,  because  they  promote  the  pub- 
lic interest,  in  the  commerce  of  the  country.  They 
are  emphatically  founded  upon  confidence.  The  max- 
im of  law  is,  that  in  all  partnership  transactions,  "Jidcs 
extiberei"  and  this  is  no  otherwise  to  be  observed,  or 
'  enforced,  than  by  applying  the  several  sanctions,  to 
every  violation  of  it.  We  trust,  therefore,  without  en- 
larging further  on  the  subject,  that  your  honors,  "will 
perceive1'  sufficient  grounds,  upon  which,  not  only  **to 
resist  the  claim  of  Colmesnil,  to  one  half  the  profits" 
of  the  partnership,  but  to  give  to  Honore,  a  share  pro- 
portioned to  his  greater  advances;  and  that  the  opin- 
ion of  this  court  will  be  altered  and  modified  accord- 
ingly. 

In  addition  to  the  modification,  relative  to  the  divi- 
sion of  profit,  between  Honore  and  Colmesnil,  we  con- 
ceive the  deductions,  directed  by  the  court,  to  be  made 
from  Honore's  capital,  should  not  be  made.  After  the 
partnership  was  established  upon  the  funds  which  were 
deposited  at,  or  previous  to  the  12th  April,  1817,  any 
advances  made  by  the  firm,  on  account  of  either  part- 
ner, should  be  charged  to  his  individual  account,  and 
should  constitute  items  to  his  debit,  rn  an  account  cur- 
rent, as  they  would  do,  were  he  a  stranger.  The  stock 
is  a  continual  and  permanent  fund,  the  account  cur- 
rent, varies  each  day, or  may  vary  each  hour.  It  is  to 
be  balanced  by  debits  and  credits,  or  is  ultimately  to  be 
settled  out  of  the  profits  of  the  concern,  should  a  bal- 
ance stand  to  the  debit  of  either  partner,  upon  the 
*         termination  of  the  concern. 

We  would  also  remark,  that  there  is  no  time  fixed 
by  the  court,  when  the  assumed  settlement  of  the  con- 
cern of  the  barge  Mary,  was  entered  on  or  concluded. 
The  1st  of  June,  181 6,  certainly  is  not  that  time.  The 
note  for  $2252  was  payable  on  that  day,  but  the  terms 
of  the  note  prove  incontestably,  that  it  had  been  exe- 
cuted prior  to  that  date,  though  Colmesnil  has  sworn 


Digitized 


by  Google 


JUNE,  182».  531 

it  was  made  the  day  it  was  payable.     Who  ever  gave  Hokore 
a  note  due  on  the  day  of  its  date  in  such  terms:  "  On  ColmwmilIc 
or  before  the  1st  day  of  June,  1816,  &c."     This  proves  tics  versa. 
beyond  all  doubt  that  the  day  of  payment  was  future.  — -- — ; — 
This  note  was  not  given  upon  a  settlement.     Its  terms  „o# fa"/^^* 
preclude  such  an  idea.     It  is  for  a  specific  considera- 
tion, for  one  half  of  the  barge  Afary. 

The  check  carries  no  evidence  of  a  settlement.  It  is 
dated  18th  December,  1815,  and  does  not  balance  the 
account,  for  Colmesnil  is  still  compelled  to  charge 
money  lent,  to  force  that  balance.  But  how  can  it  be 
said,  that  there  was  a  settlement  at  this  date,  when  an 
account  is  charged  as  a  continuation  of  a  date  anterior 
November,  1615.  All  this  pretended  settlement  is  in 
Colmesnil's  own  hand  writing.  The  court  seem  to  in- 
timate, that  there  was  a  settlement  between  Honore 
and  Colmesnil  on  the  12th  April,  1817.  It  is  respect- 
fully suggested,  that  the  record  indicates  no  such  fact. 
If  there  ever  was  a  settlement,  it  was  on  the  14th  No- 
vember, 1815.  The  note  for  $2252,  had  been  execu- 
ted prior  to  that  time.  It  should  have  then  been  sur- 
rendered; for  at  that  date  Colmesnil  obtains  a  credit 
for  his  moiety  of  the  barge,  and  he  no  longer  had  any 
claim  upon  the  note.  On  the  10th  November,  he 
brings  this  into  account,  and  first  debits  Honore  with 
the  price  of  the  barge,  which  conclusively  shews  that 
the  contract  of  purchase  was  prior  to  that  date.  All 
accounts  subsequently  predicated  upon  this  note,  are 
erroneous;  all  charges  for  interest  are  incorrect.  If  the 
accounts  were  settled  on  the  18th  December,  1815, 
how  could  there  be  a  balance  of  $283,  on  the  14th  No- 
vember antecedant,  not  included  in  that  settlement. 
The  pretended  balance  of  $1491  36,  is  not  correct; 
for  bow  can  Colmesnil  pretend  to  charge  interest  up 
to  12th  April,  1817,  or  to  any  later  date,  when  he  was 
debtor  to  Honore,  even  supposing  these  items  of  his  ac- 
counts established,  for  the  large  sums  he  drew  from 
Fishli,  and  upon  which  he  paid  no  interest.  Colmes- 
nil's accounts  are  so  barefacedly  false,  that  all  should 
be  rejected.  He  puts  "a  false  date  to  his  debits  for  the 
money  drawn  from  Fishli,  as  will  be  seen  by  compar- 
ing Fishirs  account  with  Colmesnil's.  This  could  only 
be  done  as  a  pretext  for  charging  Honore  with  inter- 
est.    The  court  say,  the  allowance  to  Honore  of  rent 
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Honorb  for  hi8  atore  aIMj  warehouse,  is  correct .  We  would  Bug. 
CouoswfiL*  Rest,  that  the  sum  is  too  small,  and  hope  it  is  not  ro- 
vicsfxtsA.  tended  to  conclude  Uonore  on  that  point. 

Petition  for  a      If  the  court  consider  there  ever  was  a  settlement  of 

modification,  the  business  of  the  barge  Mary,  we  hope  the  time  when, 

will  be  pointed  out,  and  that  all  matters  subsequent  to 

that  date,  will  be  left  open  for  adjustment  by  the  cora- 

'  missioners. 

The  allowance  to  Colmesnil  of  $577  for  pork,  is  not 
thought  correct,  because  there  is  no  proof  that  the  pork 
cost  that  sum;  and  we  hope,  that  the  court  will  leave 
it  to  be  proved. 

With  respect  to  the  application  of  the  funds  of  the 
firm  to  Colmesnil's  private  speculations  in  real  estate, 
the  Court,  it  is  believed,  have  overlooked  the  proof. 
Tarascon's  account  and  various  others,  Barbarous, 
Cawthorns,  &c,  all  shew  the  application  of  the  pro- 
perty and  money  of  the  firm  by  Colmesnil  to  his  indi- 
vidual use,  without  chargingUhe  game  to  his  individual 
debit  We  would  trust,  this  would  not  be  excluded 
from  investigation. 

The  court  does  not  intend  to  preclude  Honore  from 
proving  before  commissioners,  any  sums  of  money,  or 
any  profit  realized  by  Colmesnil,  by  brokerage  or  ex-* 
change;  yet  as  many  things  are  mentioned  particular- 
ly, and  this  is  omitted  in  the  catalogue  of  duties  impos- 
ed upon  the  commissioners,  it  might  be  thought  it  was 
not  open  for  investigation. 

In  relation  to  the  commonwealth's  paper  received  by 
Honore  from  Colmesnil,  it  is  thought,  that  the  fair  con- 
struction of  Honore's  receipt,  is  that  he  received  the 
paper  to  be  accounted  for  by  him  at  its  value,  and  not 
at  its  nominal  amount.  If  there  have  been  collected 
any  debts  by  Colmesnil  in  commonwealth's  paper,  such 
as  he  was  authorised  so  to  collect  from  the  necessity  of 
the  case,  then  it  would  be  proper  for  this  sum  to  be  ap- 
plied in  part,  or  in  whole,  to  the  extinction  of  Honore's 
proportion  of  the  paper  so  collected.  To  the  extent 
of  such  collection,  be  has  a  right  to  demand  payment  in 
kind,  and  equity  would  compel  him  to  recover  a  moie- 
ty in  kind.  But  should  the  sum  paid  Honore  in  paper, 
exceed  his  proportion,  then  it  would  seem  that  Col- 
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mesnil  should  not  be  permitted  to  speculate  upon  a  Howore 
partner,  whom  he  has  forced  out  of  business,  and  whose  Colitowil& 
money  he  holds  And   deals   out  to  him  by   pennies,   vice  term. 
Honore  should  only  be  charged  the  value  of  the  pa-  ■ 
per  at  the  time  of  receiving-     We  do  not  think  Col-  ^•difi^tioo? 
mesnil  should  receive  any  compensation  for  his  servi- 
ces, other  than  resulted  from  the  advantages  he  deriv- 
ed from  having  all  the  capital  and  business  of  the  firm 
of  Honore  and  Colmesnil  thrown  into  his  hands,  and 
the  injury  and  injustice  done  Honore,  by  turning  him 
out  of  his  own  warehouse  and  commission  business. 
The  appointment  of  Colmesnil  agent  of  liquidation,  re- 
lieved him  from  the  opprobium  and  disgrace,  which 
would  otherwise  have  attached  to  his  character  and 
conduct,  and  proclaimed  to  the  world  that  the  court 
deemed  him  trustworthy  and  honest.    But  he  has  a 
compensation  in  appropriating  three-fifths  of  the  com- 
missions himself,  instead  of  an  equal    participation.   , 
Colmesnil  knew  well  the  importance  of  the  office  con- 
ferred on  him,  and  sought  it  with  eagerness  and  with 
the  same  pretence  of  superiority  which  he  assumes  in 
his  answer,  and  upon  which  he  founds  his  claims  to 
exemption  from  rent.    The  court  will  see,  that  the 
continuation  of  the  business,  the  use  of  the  capital,  and 
the  credit  derived  to  Colmesnil  from  his  station,  was 
adequate  reward  for  all  his  services.     We  would  res- 
pectfully solicit  the  court,  to  make  such  modifications, 
of  their  opinion  as  have  been  suggested,  and  any  other 
which  will   have  a  tendency   to  advance  justice,  and 
bring  this  prolix  and  complicated  dispute  to  a  close. 

The  counsel  for  ColmesniL  filed  the  following  petition  fir 
a  re-hearing* 

In  regard  to  the  suggestions  made  by  Honore's  coun-  Petition  for  a 
sel,  I  would  remark,  that  it  by  no  means  appears,  that  «-*»««»« 
his  "contribution  of  capital,  to  the  partnership  stock, 
greatly  exceeds  that  of  Colmesnil.'9 

The  amount  of  the  proceeds  of  the  cargo  of  the 
barge  Dispatch,  is  not  ascertained,  the  amount  paid  by 
Colmesnil  and  by  the  firm,  on  account  of  that  cargo, 
is  large,  and  it  may  well  be  doubted,  whether  Honore's 
stock,  after  it  shall  be  ascertained  in  the  manner  di- 
rected by  the  opinion,  will  exceed  $5000. 
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Honors  The  stock  of  Colmesnil  will  amount,  at  least,   to 

ColmeVnilA:  *at  8gIn^  when  a8Certaine(1  as  directed  by#the  opinion; 
▼icbterVa.  indeed,  the  record  exhlkits  proof  to  authorize  the  as- 

— « sertion,  that  Colmesnil  did  contribute  at  least  $5000, 

Petition  for  a  But  how  are  the  profits  to  be  divided?  If  the  parties 
ra-  earing.  ^^  stipulated  on  that  subject,  their  stipulation  must 
govern ;  if  not,  the  profits  should  be  equally  divided, 
or  the  losses  equally  borne;  the  authorities  cited  in  the 
brief  and  referred  to  by  the  court,  fully  maintain  this 
position. 

The  bill  distinctly  states,  that  the  profits  were  to  be 
equally  divided;  the  answer  admits  it,  and  the  discre- 
pancy between  them,  with  respect  to  the  capital,  con* 
sists  in  th'19,  that  Honore  alleges  they  were  each  to 
advance  the  whole  of  their  monied  capital,  and  Col- 
mesnil contended  that  the  capital  was  to  be  equal; 
both  concurring  in  the  statement  that  each  was  to  par* 
ticipate  equally  in  profits  and  losses. 

The  rule  of  law  laid  down  in  the  opinion,  seems  not 
to  be  seriously  contested,  but  an  attempt  is  made  to 
show  that  there  are  facts  and  circumstances  in  this  case, 
which  render  that  rule  inapplicable. 

These  facts  and  circumstances  do  not  exist,  and  the 
difference,  in  favor  of  Honore,  in  amount  of  capital, 
is  altogether  imaginary. 

According  to  Honore'sown  statement  of  the  terms, 
Colmesnil  was  to  contribute  "all  his  monied  capital;11 
he  did  contribute  largely,  and  there  is  no  proof,  or  cir- 
cumstance from  which  it  can  be  inferred,  that  he  did 
not  put  in  the  whole  of  his  monied  capital. 

The  amended  bills  of  Honore,  and  sworn  to  by  him, 
would  show  that  Colmesnil's  means,  when  the  co-part- 
nership was  formed,  were  very  limited,  and  he  has 
labored  most  excessively  to  sustain  that  allegation  by 
proof* 

No  other  than  an  equal  distribution  of  the  profits 
can  be  directed,  if  regard  is  to  be  paid,  either  to  the 
agreement  of  the  parties,  or  to  the  well  settled  princi- 
ples of  law,  if  such  agreement  did  not  exist. 

It  is  also  suggested  by  the  counsel  of  Honore,  that 
all  advances  made  by  either  partner,  after  the  12th  of 
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April,  1817,  (the  Commencement  of  the  co-partrter-  Homo** 
ship,)  should  not  be  considered  a9  stock,  but  should  be.  Colmeikif  & 
placed  to  his  credit  in  an  account  current.  \  vice  verce. 

This  would  be  so  obviously  unjust,  that  I  scarcely  Petition  for  a 
conceive  it  necessary  to  respond*  It  is  not  presumable  ro-hearing. 
that  the  whole  capital  could  be  immediately  employed ; 
if,  therefore,  the  co-partners  made  advances  as  the 
business  of  the  firm  required  them,  and  in  a  reasonable 
time  after  the  co-partnership  was  formed,  the  purposes 
of  the  firm  were  as  well  answered  as  if  the  money 
had  been  paid  at  its  commencement.  It  must  have 
been  upon  the  supposition  that  the  advances  made  by 
Colmesnil,  subsequent  to  the  12th  April,  1817,  consti- 
tuted no  part  of  his  stock,  that  the  counsel  for  Honore 
have  assumed  the  fact  of  the  great  difference  in  favor 
of  Honore,  in  capital  advanced. 

It  is  suggested  that  the  court  has  not  designated  th.e 
period  when  the  settlement  between  the  parties  took 
place,  in  respect  to  the  .concern  of  the  barge  Mary. 
The  period  alluded  to  by  the  court,  was  doubtless, 
when  the  balance  of  $283  49,  was  found  due  to  Col* 
mesnil.  I  would  respectfully  suggest,  that  the  proper 
period  to  be  fixed  by  the  court,  would  be  the  winter  of 
1819-20,  at  which  period,  the  accounts  were  re-exam- 
ined and  settled  by  Tyler  and  Stewart,  at  the  request 
of  the  parties* 

I  do  not  believe  it  can  be  necessary  for  me  to  respond 
to  the  charges,  that  the  accounts  of  friy  client  are  "bare- 
facedly false,'1  that  "he  put  false  dates  to  his  debits," 
&c.  It  will  be  sufficient  to  say  that  there  is  not  a 
syllable  of  proof  to  support  the  charge,  and  it  must 
have  been  based  upon  the  bare  assumption  of  an  ad- 
versary, whose  conduct  in  this  business  deserves  any 
thing,  rather  than  commendation. 

The  allowance  made  to  Honore,  for  store  and  ware- 
house rent,  is  exorbitant,  according  to  the  proof  in  the 
cause;  yet  as  the  object  of  my  client  is  to  terminate 
this  controversy,  I  hope  the  court  will  consider  that 
point  as  at  rest. 

The  allowance  to  Colmesnil  of  $577,  for  pork,  is 
so  obviously  correct,  that  I  will  not  add  any  thing  on 
that  point,  to  the  suggestions  already  made  to  the  court 
in  the  brief. 
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Honors  By  the  opinion  of  thex:ourt,  the  claim  of  Honore* 

r  v>>  .  for  pretended  applications*  of  company  funds  to  private 
tick  versa,   purposes,  -by  Colmesnil,  is  put  to  rest 5  it  is  suggested 

— , by  Honore's  counsel,  that  the  claim  should  be  left  open. 

Pe!jV°?  for  *  I  trust  not.  I  would  invite  the  court  to  the  strictest 
re-bcanog.      gcrutjnv  0f  the  testimony  on  this  point,  and  if  my  client 

is  at  all  culpable,  hold  him  to  the  most  rigid  account; 

if,  on  the  contrary,  the  claim  is  groundless,  false  and 

fabricated,  as  I  believe  it  to  be,  let  it   remain  as  it  isj 

rejected. 

The  counsel  for  Honore  are  mistaken  when  they  say, 
"the  court  does  not  intend  to  preclude  Honore  from 
proving,  before  commissioners,  any  sums  of  money,  or 
any  profit  realized  by  Colmesnil,  by  brokerage  or  ex- 
change/9 If  the  intention  of  the  court  is  to  be  ascer- 
tained by  what  they  have  said,  or  by  what  would  be 
right,  had  they  said  nothing  on  the  subject,  then  this 
point,  as  the  last  one  noticed,  has  been  properly  pat 
to  rest.  .  • 

The  parties  were  fully  prepared  on  these  points, and 
no  reason  is  assigned  and  now  appears,  why  they  should 
be  left  open  for  further  proof.  It  is  desirable  that 
there  should  be  an  end  of.  the  controversy,  and  that  the 
duties  of  the  circuit  court  and  its  commissioner,  after 
the  return  of  the  cause,  should  be  simplified  as  much 
as  possible,  and  not  that  the  whole  subject  should  be 
left  at  large* 

With  respect  to  the  $2000  of  Commonwealth  paper, 
received  by  Honore,  I  would  say,  that  the  disposition 
directed  by  the  opinion,  comports  with  equity  and  jus- 
tice, and  is  far  preferable  to  the  mode  pointed  out  by 
the  counsel  of  Honore.  Should  the  facts  turn  out  as 
the  counsel  suppose,  Honore  will  not  be  prejudiced, 
because  the  circuit  court  will  direct  that  he  shall  re- 
ceive his  proportion  of  Commonwealth's  paper,  In 
kind,  and  he  will  have  the  benefit  of  its  appreciation. 

The  only  remaining  point  to  be  noticed,  is  the  objec- 

.,-    ".tion'tp  an  allowance  to  Colmesnil,  for  his  services,  as 

/  y    agent,  in  winding  up  the  concern.     The  reasons  given 

'"     .    ip  the  opinioYiJbr  this  allowance,  are  so  satisfactory, 

that  it  is-neeofess  to  say  more. 

"  «  The  reasons  urged  against  it,  are  based  upon  mis- 
take; Honore  was  not  "turned  out  of  his  own  ware* 
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boose  and  commission  business,"    Colmesnil  cflmmenc-  Hom>*« 
ed  business  in  another  bouse,  and  Honore  continued  CouwmLfe 
business  in  the  house  which  had  been  occupied  by  the  vice  yer*a. 
firm*     No  profit  resulted  to  Colmesnil  from  the  use  of  ~r 7 — - — 
the  company  funds;  so  soon  as  the  funds  accumulated,  ^hearin*!'* 
Honore  received  his  proportion;  on  the  contrary,  the 
court  must  perceive  that  Colmesnil  will  sustain  a  heavy 
loss  in  consequence  of  this  agency.     For  it  is  settled 
by  the  opinion,  that  his  receipts  of  depreciated  paper, 
must  be  accounted  for  by  him,  as  specie. 

In  addition,  it  may  be  remarked,  that  the  responsi- 
bility imposed  on  him,  was  immense;  for  want  of  dili- 
gence, by  mistake,  or  from  other  causes,  he  might  and 
probably  has,  rendered  himself  liable  to  make  good) 
fos^s  which  have  occurred,  and  it  would  be  a  violation 
of  every  principle  of  justice,  equity  or  morality,  to 
say  that  he  should  not  be  compensated. 

Having  briefly  noticed  the  suggestions  for  a  Modifi- 
cation of  the  opinion,  I  would  now  m*st  respectfully 
ask  the  court  to  reconsider  so  much  of  the  opinion  as 
settles  the  cargo  of  the  barge  Despatch,  to  be  the  sole 
.  roperty  of  Honore. 

If  I  did  not  firmly  believe  that  the  cargo  of  tha* 
barge  was  joint  property,  and  that  the  facts  and  cir" 
cumstances  of  the  case  clearly  demonstrate  it  so  to  be, 
I  would  forbear  to  trouble  the  court  in  a  re-examina- 
tion of  the  question.  But,  believing  as  I  do,  that  it 
was  the  property  of  the  firm,  a  sense  of  duty  constrains 
me  to  present,  in  a  hasty  and  brief  manner,  the  proofs 
in  support  of  that  opinion. 

I  do  not  pretend  to  controvert  that  the  cargo  was 
purchased  in  New-Orleans,  by  Honore,  and  upon  his 
own  account;  it  was  procured  from  G.  Musson,  and 
from  others,  upon  his  credit. 

The  second  amended  bill  filed  by  Honore,  on  oath* 
states  that  he  bad  been  concerned  with  Colmesnil  for 
two  years,  prior  to  the  commencement  of 
nership,  in  running  the  barges  Mary  a: 
this  statement  does  not  consist  with  hij 
sole  owner  of  both  barge  and  cargo. 

The  court  misapprehended  the  couns! 
nil,  when  they  supposed  that  "his  claii 
Vol.  h  V3 
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Honore         owner  of  the  cargo  of  the  barge  Despatch,"  was  rested 

V8-      «_  "upon  an  agreement  between  the  parties,  that    the 

*™?Z\     partnership,  when  formed,  should   relate  hack   to   the 

commencement  of  the  voyage  of  the  barge,       Hm 

Petition  for  a  cjajm  to  be  joint  owner,  was  pressed  on  other  grounds, 
rehearing.  anJ  tfce  cjrcumstar,ce  that  if  the  barge  and  rargo  had 
been  lost  on  the  return  voyage,  that  the  loss  would  have 
fallen  on  Honore  alone,  does  not,  at  all  militate  against 
his  claim  to  be  joint  owner.  If  Honore  was  originally 
to  be  owner,  and  after  the  arrival  of  the  barge  at 
Shippingport,  he  had  sold  the  enrgo  or  any  part  of  it, 
with  equal  propriety  might  it  be  said,  that  the  purcha- 
ser acquired  no  title,  because* if  the  boat  had  been  lost 
before  the  sale,  such  loss  would  have  fallen  on  Honore. 
It  was  contended  by  Colmeenil's  counsel,  and  is  now 
confidently  re-asserted,  that  the  proof  of  his  joint 
ownership  of  that  cargo,  was  entirely  satisfactory,  if 
not  conclusive. 

Upon  what  principle  of  honesty  or  fair  dealing,  can 
the  fact  of  Honore's  accepting  the  draft  of  Musson, 
for  $1447,  after  the  commencement  of  the  partner- 
ship, drawn  in  part  payment  of  the  cargo  of  the  barge, 
and  accepting  it,  as  he  did,  in  the  name  of  the  firm, 
be  reconciled  with  his  claim,  to  be  the  exclusive  owner! 
If  the  cargo  was  his  sole  property,  what  right  had 
he  td  accept  a  draft,  drawn  upon  himself  only,  in  the 
name  of  the  firm,  and  to  pay  that  draft  with  company 
funds,  without  even  charging  himself  to  the  company, 
with  the  account?  Yet  this  was  done,  and  it  is  proof 
of  a  strong  character,  to  show  that  the  cargo  was  com- 
pany property,  and  had  become  so  by  agreement  of  the 
parties,  upon  the  formation  of  the  co-partnership. 

Another  fact  of  a  conclusive  character  was  relied 
on;  Musson  transferred  the  balance  due  him,  by  Hon- 
ore, for  the  cost  of  the  cargo,  to  the  debit  of  the  firm, 
at  a  time  when  Honore  was  in  New  Orleans;  and  the 
presumption  is  strong,  therefore,  that  it  was  done  by 
Honore's  directions.  Musson  had  left  the  United 
States,  it  was  impossible/to  take  his  deposition,  to  prove 
Honore's  directions;  a«d  the  deposition  of  a  clerk  in 
the  house,  was  taken  to  prove  that  the  transfer  was 
made  without  any  directions;  the  deposition  does  not 
disprove  the  fact  of  Honore's  directing  the  transfer,: 


Digitized 


by  Google 


JUNE,  1829.  539 

but  when  it  is  considered,  that  the  account  current  of  Honori 
Musson,  was  rendered  years  before  the  dissolution  of  courewiLfc 
the  co-partnership;  that  the  account  shewed  the  trans-  vice  versa. 

fer,  and  that  Honore,  all  that  time,  did  not  correct  the  — •■ 

mistake,  if  it  was  one ;  did  not  object  and  offer  to  have  ^Jj^{,ll?r  a 
the  mistake  corrected ;  did  not,  as  he  should  have  done, 
charge  himself  to  the   firm,  with  the  amount  of  the 
firm's  assumpsit,  to  Musson,  it  would  seem  impossible, 
longer  to  doubt,  at  to  whom  the  cargo  belonged. 

Another  fact  was  relied  on,  which  is  entitled  to 
great  weight;  a  short  time  previous  to  the  dissolution 
of  the  co- partnership,  Honore,  when  called  on  bj  the 
arbitrators,  to  state  the  amount  of  capital  paid  in  by 
him,  declared  that  it  amounted  only  to  from  6  to  $8000. 
If  this  statement  was  true,  it  was  impossible  that  he 
was  the  sole  owner  of  the  cargo  of  the  barge,  which 
cost  more  than  $8000  originally. 

If  Colmesnil  was  not  joint  owner  of  the  cargo,  why 
was  he  not  credited,  by  Honore,  in  private  account, 
with  the  $1 120  63,  which  he  paid  on  the  draft  of  M. 
White  &  Co.  in  favor  of  M'Cbnnell,  which  draft  was 
drawn  in  part  payment  of  the  cargo? 

If  Honore  was  sole  owner,  why  did  he  not  open  an 
account  of  sales  of  the  cargo,  upon  the  books  of  the 
firm?  He  was  familiar,  at  that  period,  with  the  books, 
frequently  examined  and  scrutinized  them,  and  knew 
that  no  such  account  had  been  opened,  and,  therefore, 
that  it  would  be  impossible,  ever  to  ascertain  the  pro- 
ceeds of  the  sales.  •  It  cannot  be  pretended,  that  he 
would  have  permitted  the  sales  to  have  been  made  in 
this  way,  and  the  proceeds  to  be  devoted  to  company 
uses,  without  any  account  being  kept,  or  his  receiving 
any  credit  therefor. 

If  Honore  was  sole  owner,  it  is  a  fact  that  he  always 
was  apprised  of,  vet,  we  find,  that  in  his  original  bill, 
he  set  up  no  such  claim;  nor  in  his  first,  or  second 
amended  bills,  though  his  second  amended  bill,  was 
filed  on  the  23d  May,  1820,  three  days  after  the  audi- 
tor's report  was  returned,  and  near  three  months  after 
the  answer  to  the  original  bill  bad  been  filed,  accom- 
panied by  Colmesnil's  exhibit  of  the  stork  account, 
made  up  exclusively  of  items  growing  out  of  the  pur- 
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Howorb         chase,  disbursements  and  cargo  of  the  barge  Despatch ; 

Colmbsntl*  and  his  th5rd  amended  bi,l>  in  wh»ch  this  claim  is  jast 
vicBVKKiA.  introduced,  was  not  filed  until  18  months  after   the 

institution  of  the  suit. 

Petition  for  a  .,,.•...»      vtr. 

^hearing.  But  can  it  be  possible  that  this  claim  is  just?     When 

the  auditors  first  met,  they  required  the  parties  to  sub- 
mit their  claims  in  writing;  Honore  submitted  bis,  and 
amongst  them,  is  no  claim  to  the  exclusive  ownership 
of  this  barge  and  cargo.  On  the  contrary,  he  claims 
$700,  being  half  the  cost  of  the  barge,  and  this  claim 
is  under  date  of  September,  1816;  he  claims  $739 
11,  being  half  the  amount  of  bill,  for  35  crates  of 
ware,  (part  of  the  cargo)  under  date  8th  November, 
1816;  be  claims  also  $3000,  being  half  of  $4000  paid 
Musson,  through  Fishli,  oti  account  of  the  cargo. 
What  was  the  answer  to  these  claims?  To  the  first, 
that  he  bad  been  credited  in  stock  account,  with 
$1400,  the  whole  price  of  the  barge;  to  the  second, 
that  be  had  been  credited  by  $1478  22,  the  whole 
cost  of  the  crates  of  ware,  and  to  the  third,  that  he 
had  been  credited  with  the  $4000. 

Had  he  been  ignorant  before,  of  Colmesnil's  jast 
claim  to  one  moiety  of  the  cargo,  could  be  have  re- 
mained so  a  moment  after?  It  would  seem  impossible. 
Yet,  in  his  second  amended  bill,  filed  subsequently, 
we  find  no  claim  set  up  by  him.  It  seems  to  be  im- 
possible to  reconcile  these  facts,  with  the  idea,  that 
Honore  was  the  exclusive  owner  of  the  cargo,  of  the 
barge  Despatch.  A  variety  oi  other  circumstances 
might  be  referred  to,  entirely  inconsistent  with  Hon- 
ored claim;  it  is  hoped,  however,  that  those  already 
pointed  out,  will  be  found  sufficient  to  authorize  the 
court  to  grant  a  re-hearing  on  this  point. 

The  response  of  the  court,  delivered  by  Judge  Underwood,  Jolj 
3d,  1829. 

We  have  considered  the  suggestions  made  by  the 

Response  of    counsel  for  both  parties,  and  only  deem   it  proper  to 

indce'uqderr  ma^e  a  ^ew  remarks,  hy  way  of  explanation,  for  the 

wood.         '  purpose  of  rendering  the  original  opinion  the  more 

certain,  and  less  liable   to  misinterpretation.      The 

claim  asserted  by  Honore,  for  interest,  on  the  excess  of 

his  stock,  brought  forward  for  in  the  petition  oi  hit 

counsel,  is.  qpt  allowed,     It  is   uncertain  what  the 
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amount  of  such  excess  will  be,  if  any  thing;  although  Honor* 
it  is  probable,  that  there   is  a   considerable  excess  Colme««l& 
in  his  favour,  there  is  no  time  fixed,  from  which  the  vice  versa. 
calculation  of  interest  should  commence.      If  Col-      ^ 
mesnil  did  not  contribute  his  proper  portion  of  capital,  t^court^bj 
at  the  time  when,  by   the  contract  of  co-partnership,  judge  Under- 
lie should  have  furnished  it,  Honore  might  htive  called  wood, 
on  him  to  explain  the  cause  of  his  default;  and  if  for- 
bearance  and   indulgence,  was   therefore  granted,  a 
stipulation  for  interest  or  an  equivalent,  might  have 
been  made.     No  such  thing  appears  to  have  been  done. 
No  complaint,  pending  the  existence  of  the  firm  was 
made  on  the  subject.     It  does  not  appear,  that  any 
amount  of  capital  was  ever  agreed  on.     Nor  was  any 
stipulation  made,  in  regard  to  the  failure   of  either 
partner,  to  furnish  his  proportion.     Nor  does  it  appear 
that  Honore  might  not  have  withdrawn  any  excess  of 
capital,  furnished  by  him  at  any  time.     We  cannot  as* 
certain  the  period  at  which  the  whole  capital  of  each 
partner,  was  to  be  invested .     There  is  a  cloud  of  un- 
certainty, hanging  over  the  transactions  of  the  par- 
ties, which  conceals  from  our  view,  the  true  nature  of 
the  contract,  actually  made  by  them;  and   therefore, 
we  have  not  the  data,  upon  which  to  direct  the  allow- 
ance of  interest  on  Honore's  capital,  or  any  part  of  it 
in  a  manner  satisfactory,  if  we  were  disposed  to  doit. 
There  may  be  cases,  where  the  terms  of  the  partner- 
ship,   are  so    well    ascertained,   that    a    defaulting 
partner,  might  with  certainty  and  propriety  be  charg- 
ed with  interest,  or  be  compelled  to  pay  his  co-partner 
damages,  for  a  failure  to  comply,  with  his  partnership 
engagement.     But  this  is  not  a  case  of  that  kind,  and 
we  shall  withhold  an  application  of  the  doctrines  con- l 
tended  for,  until  a  proper  case  is  presented. 

It  was  intended  by  the  court,  to  preclude  all  investi- 
gation, upon  the  return  of  the  cause,  as  to  profits  made 
by  Colmesnil,  in  the  exchange  and  b roc ke rage  busi- 
ness. It  does  not  appear,  that  he  and  Honore  were 
ever  partners  in  a  business  of  that  sort.  So  far  as 
Colmesnil  has  admitted,  that  he  applied  the  funds  of 
the  firm,  to  making  profit  in  that  way,  for  the  use  and 
benefit  of  the  firm,  it  would  not  be  improper  to  regard 
it  as  sanctioned  by  Honore,  so  as  to  give  him  a  share 
pf  the  profits,    Colmesnil  states,  that  his  profit  was 
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Houobe  accounted  for,  and  paid  over  to  the  6rm.  There  is  no 
CoLMxsmk*  proof  that  he  withheld  any,  nor  is  there  any  proof, 
vice  term,    how  much  money  of  the  firm  he  used  in  that  business. 

If  it  can  be  shown,  that  Colmesnil  withdrew  funds  of 

tire  court  bff  ****  ^rm*  *°r  *^e  PurPose  °f  dealing  in  exchange,  or 
jodge  Under-  f°*  anJ  other  purpose,  and  has  not  accounted  for  the 
wood,  funds  so  withdrawn,  by  charging  himself  with  their 

amount,  or  in  some  other  way,  it  would  he  proper  yet, 
to  charge  him  with  the  funds  so  withdrawn,  and   in 
relation  to  such  a  withdrawal  of  funds,  the  commis- 
sioners may  hear,  and  ought  to  hear  evidence,  should 
any  be  offered.     The  original  opinion  did  not  intend 
to  shut  the  door  against  such  evidence,  but  it  was  in- 
tended to  close  it  against  an  investigation, as  to  the  pro- 
fits made  by  the  exchange  and   brockerage  business, 
because  it  seemed  to  us,  that  it  was  foreign  to  the  pur- 
poses of  the  partnership,  and  would  result  in  an  use- 
less consumption  of  time;  nothing  appeared  on  the 
subject,  so   far  as  the   cause   has  progressed,  which 
would  enable  us  to  decide  any  thing  in  regard  to  it, 
and  as  nothing  had  been  made  to  appear,  we  were  not 
disposed  to  multiply  points  for  future  attention,  upon 
a  possibility   that  something  might  be  shown,  that 
would  operate  beneficially  to  Honore.     Neither  ought 
Colmesnil  to  be  permitted  to  reclaim  any  profits  for 
exchange  or  brockerage,  paid  over  to  the  firm.     We 
can  readily  see  that  there  may  be  a  propriety  in  con- 
necting the  drayage  business  with  a  commission  ware- 
house, and  in  this  case,  the  accounts  for  drayage  ought 
to  be  considered,.     Profits  on  exchange  are   very  dif- 
ferent, and  so  far  as  they  have  not  already  been  ac- 
counted for,  by  Colmesnil,  we  shall  not  hold  him  to 
an  account.     If  he  had  purchased  a  lottery    ticket 
with  the  funds  of  the  firm,  in  bis  name,  and  drawn  a 
large  prize,  he  would   be  accountable  for  the  money 
thus  appropriated,  but  not  for  the  avails  of  the  ticket 
If  Colmesnil  has,  by  withdrawing  and  diminishing  the 
stock  of  the  firm,  and  applying  it  to  his  own  use,  there- 
by diminished  the  profit  of  the  firm,  in  its  business 
and  course  of  trade;  ft  is  an  injury  to  his  partner,  for 
which  he  ought  to  account,  and  if  it  shall  appear  that 
he  has  withdrawn  from  the  firm,  more  than  he   was 
entitled  to,  so  as  to  diminish  the  capital  stock,  it  would 
be  proper  to  compensate  Honore,  for  an  injury  thus 
imposed. 
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The  date  of  the  check,  given  by  Honore  to  Colmes-  Pritchard 
hil,  to-wit:  December  1.8,  1815,  is  the   time,  beyond  PoRD-fi" 
which,  the  parties  should  not  be  permitted  to  go,  in 


bringing  Toward  accounts  against  each  other.     It  is  at  Response  of 
that  date,  we  presume,  a  settlement  was  made  between  judJ^Under- 
the  parties,  and  which  ought  not  now  to  be  molested,  wood- 
The  commissioners  allowed  a  balance,  which  appear- 
ed on  Honore's  book,  in  favor  of  Colmesnil,  subsequent 
to  that  date,  and  which  was  brought  into,  and  made  a    . 
part  of  the  sum  of  $1,491  35,   allowed  by  them  to 
Colmesnil.     We   have   sanctioned    that  balance,  for 
reasons,  satisfactory  to  us,  and  which  would  be  useless 
to  detail. 

We  have  not  deemed  it  necessary,  to  notice  any 
other  suggestion,  as  we  shall  permit  the  original  opin- 
ion, to  remain  with  this  explanation. 


Pritchard  vs.  Ford.  assumpsit. 

Error  to  the  Bourbon  Circuit ;  George  Shaknok,  Judge.         Caie  142.. 

Indebitatus  Assumpsit. 

Judge  Robertson  delivered  the  opinion  of  the  Court.  June  16. 

Ford  delivered  to  Pritchard  two  horses,  Indtbitahu 
and  $130  or  $135,  to  pay  to  Keiser  for  a  mill,  which  awuaptU,  fctf 
Pritchard  had  bought  from  Keiser.     Pritchard  paid  ™cei7ed,  to& 
the   horses  and  money  to  Keiser  accordingly.     It  is  pi'tffs.  uto, 
proved  that  Ford  said  afterwards,  that  he  was  a  part-  °*n  not  be 
ner  with    Pritchard,    in  the   mill.      It  seems    that  "JJe"eaJ5£dy 
Ford  and  Pritchard  *  fell  out,"  and  Ford  is  not  known  dePt.  baa  re- 
to  have  had  any  legal  interest  in  the  mill,  or  ever  to  oeWed  part 
have  received  any  profit  from  it.     After  the  rupture  ProP6rtJ  and 
between  him  and  Pritchard,  Ford  brought  anindebita-  par  mone*9 
tus  assumpsit  against  Pritchard,  for  money  had  and  re-  If  the  dePt. 
ceived,  and  recovered  a  verdict  and  judgment  for  the  ba?6wld  the 
value  of  the  horses  and  for  the  money,  which  had  been  the  p]Ho".°for 
appropriated  by  Pritchard  towards  paying  for  the  mill,  money,  the 
The  foregoing  facts  were  proved  on  the  trial;  and  it  actjon  can  be 
was  also  proved,  that  Pritchard  told  witness  that  he  Jbrthe* price, 
would  pay  Ford,  if  he  would  have  property  valued. 

Pritchard  seeks  to  reverse  this  judgment,  on  two 
grounds,  to-wit:     ]«  That  indebitatus  assumpsit  for 
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P&itcharo  money  had  and  received,  could  not  be  maintained  for 
p0RDvt#  the  horses.  2.  That  no  action  at  law  was  maintains 
! — —  ble,  as  the  parties  were  proved  to  have  been  partners 

Indebitatus  assumpsit  can  be  brought  only  for  money. 
And  the  delivery  or  sale  of  property,  will  not  sustain 
indebitatus  assumpsit,  for  money  had  and  received.  Bat 
if  the  property  of  one  person  has  been  converted  into 
money  by  another,  a  promise  to  pay  the  money  to  the 
owner  of  the  property  may  be  implied.  The  money 
is  received  to  his  use;  Lord  Raymond,  1007;  Douglas, 
137 ;  2  Comyn  on  Contracts,  19-20.  The  reason  why 
assumpsit  for  money  had  and  received,  will  not  lie  for 
property,  is,  that  in  such  a  case,  the  defendant  is  not 
notified  by  the  declaration,  of  the  specific  character  of 
the  demand.  But  when  the  property  of  one  person 
has  been  sold  for  money  by  another,  as  the  law.  implies 
that  the  money  was  received  to  the  use  of  the  owner 
of  the  property,  a  declaration  in  assumpsit  for  money 
had  and  received  to  the  plaintiffs  use,  is  sufficient  no- 
tice to  the  defendant,  and  will  correspond  with  the 
proof.  But  assumpsit  for  money  had  and  received, 
can  not  be  maintained,  unless  the  consideration  be  mo- 
ney. If  one  pay  to  another  money  through  mistake, 
or  on  a  consideration  which  shall  have  failed,  the  law 
supposes  the  payment  to  be  made  to  the  use  of  htm 
who  makes  the  advance  and  "ex  equo  et  bono"  implies  & 
promise  to  restore  the  amount. 

So  if  one  man  convert  into  money,  a  chattel  of  an* 
other,  he  is  a  trustee  o£  the  money  for  the  owner  of 
the  chattel,  and  by  construction  of  law,  the  money  is 
received  to  his  use.  Hence,  in  any  case  in  either  of 
these  classes,  indebitatus  assumpsit  for  money  had  and 
received,  may  be  sustained. 

But  if  the  chattel  be  sold  by  its  owner,  a  subsequent 
sale  of  it  by  his  purchaser,*  will  not  authorise  the  first 
seller  to  sue  for  the  price  in  a  count  for  money  had  and 
received  to  his  use;  because,  the  money  is  not  receiv- 
ed in  fact  or  by  intendment  of  law  to  his  use.  The 
sole  consideration  for  the  liability  of  the  purchaser 
from  him,  is  the  purchase  of  the  chattel.  The -seller 
therefore,  must  state  the  consideration  in  his  declara- 
tion, to  be  property  and  not  money.  A  plaintiff*  must 
declare  according  to  the  facts  of  his  case,  or  according 
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to  their  legal  effect.    He  would  do  neither  in  the  case  Pmtchard 
last  stated,  if  he  should  declare  for  money  received  to  pORD*f* 
his  use  by  the  defendant.  — •. 

In  this  case,  if  the  horses  were  delivered  by  Ford 
toPritchard,  for  the  purpose  of  being  paid  to  Keiser, 
either  for  the  benefit  of  Pritchard  or  himself,  he  could 
not  sue  for  money  received  by  Pritchard  to  his  use. 
Pritchard  received  from  him  no  money,  tf  the  horses 
were  paid  over  to  Keiser,  for  Pritchard  alone,  without 
any  express  contract  for  payment  of  the  price  to  Ford, 
the  law  would  implv  a  contract  for  their  value;  and 
then  Ford  must  declare  on  a  "quautum  valebat"  for 
the  property  delivered,  and  not  for  money  had  and  re- 
ceived. If  Ford  were  a  partner  with  Pritchard  in  the 
mill,  and  the  horses  were  paid  on  his  own  account, 
surely  he  can  not  recover  their  value  from  Pritchard, 
in  an  action  for  money  received  by  Pritchard  to  his  use. 
But  although  he  may  have  been  concerned  in  interest 
as  a  partner^  he  might  recover  in  the  appropriate  action 
at  law*  for  the  horses  and  the  money.  For  the  nature 
and  extent  of  the  partnership  do  not  appear.  It  is  not 
known  that  Ford  had  any  interest  in  the  title  to  the 
mill ;  and  for  aught  that  appears,  his  interest  may  have 
been  in  the  profits  alone.  Hence  the  payment  of  the 
money  and  horses  for  the  mill,  might  not  have  been 
embraced  in  the  partnership  concern.  Besides,  it 
seems  that  the  contract  of  partnership,  was  not  carried 
into  effect,  'the  general  reason,  therefore,  why  a  suit 
at  law  can  not  be  maintained  by  one  partner  against 
another,  for  a  partnership  concern^  does  not  apply  to 
this  case. 

And  if  it  had  been  proved,  that  Ford  and  Pritchard 
were  partners  in  the  purchase  of  the  mill,  as  there  is 
no  evidence  that  Pritchard  had  paid  any  part  of  the 
price,  the  jury  were  at  liberty  to  infer,  that  the  only 
payment  which  had  been  made,  was  that  made  with 
the  money  and  horses  of  Ford.  And  on  this  hypothe- 
sis Ford  might  be  allowed  to  recover  in  a  suit  at  law. 
A  partner  who  pays  solely  a  demand  on  the  firm,  may 
maintain  assumpsit  for  it,  especially  after  dissolution; 
Gow,  113. 

Therefore,  in  assumpsit  for  the  value  of  the  horses, 
Ford  might  be  entitled  to  a  judgment  against  Pritch- 
Voi„  h  W3 


Digitized 


by  Google 


548  J.  J.  MARSHALL'S  REPORTS, 

Pbitcbahd    aro\    He  had  a  right  to  a  judgment  for  the  money 

Foao!'*  paid,  in  the  suit  for  money  had  and  received,     but  he 

'  had  no  right  in  this  suit  to  a  judgment  for  the  value  of 

the  horses.     There  is  no  count  (hat  *  ill  embrace  the 

evidence  as  to  them.     Therefore*  the  judgment  to  this 

'  extent  and  for  this  reason,  is  erroneous.     There  is  not 

only  no  evidence  that  Pritehard  received  morey  for  the 

horses,  but  it  is  certain  that  he  did  Hot;  and  it  he  had 

sold  them  for  money,  Ford  could  not  recover  the  amount 

in  assumpsit  for  money  had  and  received,  because  he 

had  either  sold  them  to  Pritehard,  and  therefore  must 

sue  on  his  contract  express  or  implied,  or  he  had  paid 

them  on  his  own  account,  and  therefore  conhl  recover 

for  them,  only  in  a  special  assumpsit,  on-  appropriate 

allegations  corresponding  with  the  proof. 

The  objection  that  there  was  no  issue  on  the  pleaef 
set  off,  could  not  avail  Pritehard.  ft  was  his  fault,  that 
there  was  no  issue  on  this  plea.  He  failed  to  rejoin 
to  the  replication  of  the  statute  of  limitations.  There* 
fore,  he  has  no  right  to  object  that  no  issue  was  conclu- 
ded on  this  plea.  For  it  is  an  established  doctrine, 
that  the  party  who  occasions  a  deficit  of  pleading,  can 
not  take  advantage  of  his  own  wrong  or  omission,  if 
there  be  (as  in  this  case,)  any  issue  on  which  to  estab- 
lish the  verdict,  and  that  verdict  be  against  him. 

But  as,  according  to  the  evidence,  the  jury  had  no 
right  to  find  for  Ford  more  than  the  amount  advanced 
by  him  in  money  towards  paying  for  the  mill,  the  judg- 
ment must  be  reversed,  the  verdict  set  aside,  and  the 
cause  remanded  for  anew  trial;  in  which,  as  there 
seems  to  have  been  some  mistake  in  the  pfeadings, 
the  court  may  permit  the  parties  to  amend  them,  if 
they  shall  desire  to  do  so;  in  which  event,  the  declaration 
and  the  other  pleadings  may  be  so  shaped  as  to  embrace 
the  whole  controversy  between  the  parties* 

Ford  must  pay  the  costs  in  this  court 

Crittenden,  for  plaintiff;  TripleU,  for  defendant. 
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Heath  et  als.  vs.  Mitcherson.  e*t*c*** 

Error  to  the  Caldwell  Circuit;  B.  Shacklevord,  Judge.  Caie  143 

Practice  in  Chancery.     Bill  pro  confesso.    Decree* 

Judge  Robcrtso*  delivered  the  opinion  of  the  Court.  June  16. 

VVb  approve  the  decree  in  this  case  on  If  defendant 
the  merits.     And  although  there  are  some  irregolari-  *•'▼«*  with 
£ies  in  the  proceedings  and  in  the  decree  itself,  they  ^j^*' 
are  not  sufficient,  in  our  opinion,  for  a  reversal.  gain**  him, 

The  subpoena  was  executed  on  Reynolds.     He  did  on^  ti,0»  tjje 
not  answer.     The  court  bad  a  right  therefore,  to  de    bill  hat  not 
iCreeas  to  him;  and  it  was  not  necessary  that  it  should  5eeilt,,!ie*  tf 
Appear  formally  on  the  record,  that  the  hill  was  taken  part,  n*t  in.# 
for  confessed  against  him.  jor*d  by  a 

It  would  have  been  more  regular,  not  to  have  de-  not  complain 
creed  that  Reynolds  and  Heath  pay  to  Mitcherson;  for  irre*«Jai- 
but  to  have  derreed  that  H<»ath  should  pay,  in  part  **' 
satisfaction  of  Mitcherson's  judgment  against  Reynolds, 
what  he  owed  Reynolds;  and  that  the  judgment 
against  Reynolds  should  be  credited  for  that  amount. 
But  the  parties  cannot  be  prejudiced  by  the  form  of 
the  decree.  Heath  cannot  object  that  there  is  a  de- 
cree against  Reynolds  as  well  as  himself;  and  Rey- 
nolds ought  not  to  object,  because  the  decree  imposes 
on  him  no  stronger  obligation  than  a  judgment  on  the 
first  judgment  at  law  would,  or  than  this  first  judgment 
itself  did.  And  if  he  or  Heath,  pay  the  amount  de- 
creed, that  will  entitle  him  to  a  credit  "pro  tanto"  on 
the  judgment.  He  is  in  bo  danger  therefore,  of  being 
injured  by  the  decree. 

Wherefore,  the  decree  is  affirmed,  with  costs  and 
damages. 

Denny,  tor  plaintiff. 


Calvert  vs.  Simpson.  assvwht. 

Error  to  the  Caldwell  Cirouit;  B  Shackelford,  Judge.         Case  144. 

Assumpsit.      Use  and  Occupation.      Statute.     Frauds. 

Contracts,  express,  implied.  « 

Judge  RoBBRTton  delivered  the  opinion  of  the  Court.  June  16. 

This   was  an  action  of  assumpsit,  for  As«um<»«it  fas 
use  and  occupation  of  a  house  and  lot,  for  three  years,  ate  and  oo- 
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Calvskt  On  the  trial,  it  being  found  that  Simpson  leased  the 
Simmon,        boute,  by  parol  contract,  for  three  yean,  at  $50  a 

" —  year;  the  court,  on  his  motion,  instructed  the  jury  to 

cupatien,  tbe  find,  as  in  case  of  a  non-suit,  and  the  verdict  and 
whm MhS!B  Jud§ment  were  accordingly  (or  the  defendant, 
t al, special  •  The  instruction  of  the  court  is  palpably  wrong.  It 
Statute  of  mu8t  **ave  ^een  ^aS€(l  on  *^e  opinion,  either  that  a* 
Frauds,  does  sumpsit  would  not  lie  for  use  and  occupation,  or  that 
not  render  a  the  statute  of  frauds  and  perjuries  applied  to  the  case, 
foYnwro  than  We  8uPPos«  that  the  latter  reason,  was  that  which  in- 
one  jear,  fluenced  the  court.  For  the  first  declaration  was  on 
Toid;bat  pre-  the  special  contract,  and  the  court  sustained  a  demur- 
•r^upon5**"  rer  to*t;  anc*  ^en  an  aro«nded  declaration,  for  use 
tucb  contraot  and  occupation,  was  filed,  which  would  not  have  been 
Though  such  done,  if  it  had  been  the  opinion  of  the  court,  that 

v*^l  I6?*6  debt  on  the  contract,  implied  by  the  privity  of  estate, 
cannot  oe  en-  >l  •  .  i         ii-Lr      ■  <.  ■ 

forced ;yett  was  the  appropriate  remedy.-  Although  it  was  long 
when  execut-  doubted,  whether  assumpsit  could  be  maintained  for 
edbj  ****  ac"  use  and  occupation;  we  consider  it  now  well  settled 
Jon  of  the*"  ^y  authority,  fortified  by  principle  and  analogy,  that 
premises,  the  it  is  the  most  appropriate  action.  It  must,  therefore, 
law  will  en-  have  been  the  opinion  of  the  court,  that  there  could 
ment  leVthe  ^e  no  recovery  for  use  and  occupation  of  the  house 
use  and  occu-  and  lot,  because  they  were  occupied  under  aa  express 

patioD,  but     parol  contract,  for  a  longer  term  than  one  yean 
not  more  than   •  s  J 

was  agreed  -  This  is  evidently  a  mistake.  The  statute  of  frauds 
upon,  nor  prevents  the  enforcement  of  such  a  contract,  by  stdU  It 
a<4millP~  declares  that  no  action  shall  be  brought  upon  it.     But 

it  does  not  declare  it  void.  It  is  not  void.  If  executed, 
it  is  good.  If  executed  by  the  lessor,  the  lessee  may 
object  to  a  suit  upon  it;  but  he  will  not  be  permitted 
to  treat  it  as  a  nudity.  He  may  protect  himself  from 
the  charge  of  trespass,  by  proving  it.  He  may  pre- 
vent a  recovery  by  the  lessor,  for  more  than  the 
amount  of  rent,  which  it  stipulated  for.  And  the  only 
effect  of  the  statute,  in  such  a  case,  on  the  rights  of 
the  lessor  is,  that  it  deprives  him  of  any  benefit  from  the 
express  contract.  He  cannot  enforce  it.  He  cannot  sue 
upon  it.  But  as  the  lessee  has  occupied  his  house  or 
his  land,  the  law  will  imply,  that  he  has  undertaken  to 
paj  the  value  of  the  use.  There  is  no  reason  why  the 
law  would  not  imply  a  contract,  to  pay  for  the  use  of 
land,  as  readily  as  for  the  use  of  any  thing  else.     If 
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there  be  no  special  contract  for  the.  use,  theimplica-  Gatls 
tion  will  certainly  arise.  If  there  be  a  legal,  express  qvertow. 
contract,  none  could  be  implied,  because  the  law  will  .,  , .,  „*  ,  , 
imply  a  contract,  only  when  there  is  no  express  con- 
tract, which  it  can  recognize.  If  one  man  occupy  the 
land  of  another,  for  one  year,  without  any  express 
contract  for  rent,  he  will  be  bound  by  conscience  and 
law,  to  pay  the  owner  the  value  of  the  use.  Ought 
he  not  to  be  equally  bound,  if  he  shall  occupy  it  two 
years?  It  being  proved,  that  there  was  an  express 
contract  for  the  rent,  for  two  years,  cannot  entitle  the 
defendant  to  a  non-suit,  on  the  ground  that  the  contract 
proved,  and  that  alleged,  are  different.  Because  no  suit 
can  be  maintained,  except  upon  the  implied  contract. 
And  surely,  in  such  a  case,  the  plaintiff  has  as  much 
right  to  recover  the  value  of  the  use  of  his  land,  as  he 
Would  have,  if  there  had  been  no  contract  for  the  price, 
except  that  he  ought  not  to  recover  more  than  he  had 
agreed  tQ  take,  nor  sooner  than  he  could,  by  the  terms 
of  the  express  contract,  if  he  were  allowed  to  sue 
pn  it. 

This  seems  to  be  the  suggestion  of  reason,  and  the 
dictate  of  sound  morality.  It  is  certainly  the  doctrine 
of  the  law.  Many  analogies  might  be  cited,  forillus* 
tration.  But  it  is  not  now  necessary  to  appeal  to  any 
such  arguments.  The  case  of  Roberts  vs.  Tonnell,  3 
Monroe,  247,  is  a  direct  authority. 

Wherefore,  the  judgment  of  the  circuit  court  is  re* 
versed,  the  verdict  set  aside,  and  the  cause  remanded, 
for  a  new  trial. 

f)enny^  for  plaintiff. 


Gayle  vs.  Overton.  forciclru* 


TRT. 


Error  to  the  Franklin  Circuit;  Hrnrt  Dayidqe,  Judge.  £ase  14&, 

forcible  entry.    Warrant.    Inquisition.    Traverse*   Judg- 
ment.    Restitution. 

J  edge  Robertson  delivered  the  opinion  of  the  Court.        .  June  19. 

Overton  issued  a  warrant  against  Gayle,  Warrant 
for  a  "forcible  entry."     The  jury  found  Gayle  guilty  of  ^■J5Jj#r?f* 
*the  forcible  detainer  complained  of  in  the  warrant."     inquU?ti2a 
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Bsix  On  a  traverse  of  the  inquisition,  in  the  circuit  court, 

Com'th.  to.  a  Jury  returned  the  following  verdict:  **weof  the  jury, 

-1 —  find  the  inquisition  true."   The  court  having  rendered 

flndi  forcible  judgment    of  restitution,   the    traverser  baa   prose* 
frroM^ren-  <*■*«<•  his  writ  of  error,  to  reverse  the  judgment. 

forrotlitu^a  ^  traverse  waives  all  objections  to  form,  in  the  war- 
rant But  the  warrant  is  the  basis  of  the  judgment  of 
restitution.  There  can  be  no  valid  judgment,  for  any 
thing  not  charged  in  the  warrant.  The  iuquest  in  this 
case,  does  not  correspond  with  the  warrant.  It  finds 
the  defendant  in  the  warrant,  guilty  of  that  with  which 
the  plaintiff  had  not  charged  him.  I(  is,  therefore, 
not  responsive  to  the  issue,  which  the  jury  was  sworn 
to  try,  and  must  be  considered  a  nuility.  The  justice 
was  not  authorized  to  render  a  judgment  of  restitution 
upon  it;  consequently,  the  circuit  court  could  not  do 
it  There  has  been  no  decision  of  this  court,  directly 
ou  this  point  But  it  seems  to  us  to  be  self  evident,  on 
principle,  that  a  court  cannot  give  judgment  for  that 
which  is  not  demanded.  Whether  the  inquisition  be 
literally  true  or  false,  is  immaterial,  if  it  finds  a  fact 
not  in  issue.  There  must  be  a  warrant;  it  must  spe- 
cify the  cause  of  complaint;  consequently  no  other 
cause  can  be  inquired  into. 

As,  therefore,  the  warrant  charged  "a  forcible  entry/9 
and  the  jury  found  a  "forcible  detainer^  the  inquisition 
ought  to  have  been  quashed,  and  the  court  erred  in 
entering  judgment  for  restitution. 

Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded. 

fkpewj  for  plaintiff;  Tripled,  for  defendant 


Debt.  j£eK  vs.  Commonwealth,  use  of  Clarke, 

Caw  146.  Error  to  the  Franklin  Circuit;  Hehrt  Davidoe,  Judge. 

Sheriff.      Execution.      Levy.      Duty.      Responsibility. 
Official  bond.     Conditions.     Evidence. 

Jane  16.  Judge*  Under  wood  delivered  the  opinion  of  Clip  Court. 

This  case  involves  the  following  points. 
1  st.  What  should  be  averred  in  a  declaration,  to  charge 
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fc  sheriff,  on  his  official  bond,  for  failing  to  secufe,  by  Bstt 
replevin  bond,  or  to  make  the  money  on  an  execution,  Com'to.  fc>. 

put  into  his  hands  for  collection?     And,  2d.  Whether ! — Lr 

certain  instructions  asked  for  by  the  plaintiff  here  and 
defendant  below,  and  refused  b)  the  court,  ought  not 
to  hare  been  given? 

One  condition  of  the  sheriff's  bond  is,  that  he  shall  Duty  of  shrf- 
"well  and  truly  execute  and  due  return  make,  of  all  pro-  ^i0.01^ 
cess  and  precepts  to  him  directed,  and  to  him  or  his  Sfo^there^ 
deputies  delivered."     In  compliance  with  this  stipula*  turn  day  of 
tionof  the  bond,  it  is  doubtless  the  sheriff's  duty,  in^;/a\jfthe 
virtue  of  the  execution   put  into  his  hands,  to  levy  1™^!*^ 
upon  the  property  of  the  defendant,  taking  a  sufficiency  tbe  county, 
to  bring  the  amount  of  the  debt,  if  to  be  had,  and  to  subject  to  •*> 
do  it  before  the  return  day  of  the  execution,  if  not  ^yj1^, 
prevented  by  a  good  excuse,  such  as  want  of  time,  knowledge  of 
owing  to  the  late  period  at  which  the  execution  came  the  sheriff* 
to  hand,  disease,  &c. 

It  is  not  necessary,  in  this  case,  to  say  any  thing  re- 
lative to  the  duties  of  the  officer,  in  returning  process, 
as  the  action  is  founded  exclusively  on  the  failure  to 
execute*  And  for  tbe  same  reason,  it  is  unnecessary  to 
speak  of  the  proper  conduct  to  be  observed  in  dispos- 
ing of  property  after  the  levy.  To  enable  a  sheriff 
well  and  truly  to  execute  a  fieri  facias,  two  things  are 
essential.  1st.  That  the  defendant  should  have  pro- 
perty subject  to  execution.  And,  2d.  That  such  pro- 
perty should  be  found  in  the  county.  If  the  defen- 
dant has  no  property  in  the  county,  to  which  the JL  fa* 
is  directed,  subject  to  execution,  the  sheriff  has  nothing 
to  do  but  to  make  due  return  of  the  process.  But  if 
there  be  property  in  the  county,  liable  under  the  law, 
ftnd  on  which  a  levy  could  legally  be  made,  then  it 
becomes  an  important  matter  to  prescribe,  with  cer- 
tainty and  precision,  the  rules  which  shall  ascertain  and 
limit  the  responsibility  of  the  officer,  in  case  he  fails  to 
levy  upon  it. 

What  degree  of  diligence  in  the  first  place,  must  To  reader 
the  sheriff  use,  to  ascertain  whether  the  defendant  has  >beriff  liable- 
property  in  his  county?  Suppose  all  the  parties  to  the  JjL^J^JJ 
judgment  and  execution  live  in  Hickman,  where  the  appear  that 
judgment  is  obtained,  and  the  execution  is  directed  and  be  had  knew- 
delivered  to  the  sheriff  of  Greenup,  in  which  county  w**  6t  Pro" 
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Bell  the  defendant  may  have  a  tract  of  land  unknown  ttf 

Com'th.        *e  s',erifff  or  personal  property  secreted,  is  the  sheriff 

of  Greenup  bound,  at  his  peril,  to  find  the  property 

perty,  rabject  and  levy  upon  it;  and  if  he  fails,  shall  he  be  made  pay 

ti?oSoreof°U"  lhe  debt  or  anJ  Part  of  ^  for  hif  fcUow'  We  think 
facti  which     not.     How  shall  he  begin  his  inquiry?  Those  who  may 
would  hare     have  possession  of  personal  property,  held  secretly  for 
to  attain     the  defc«dant»  are  ostensible  owners.    The  law  pre- 
fetch property  sumes  they  are  bona  fide  owners,  until  the  contrary  ap- 
pears.    Shall  the  sheriff  go  to  every  man  in  his  county, 
and  enquire  for  property  owned  by  the  defendant,  or 
shall  he  point  out  particular  articles  of  property,  and 
enquire  whether  they  belong  to  the  defendant?  Or 
how  many  must  he  inquire  of?  In  such  a  case,  it  would 
be  absurd  and  often  impossible  to  make  the  inquiry  of 
a  tenth  part  of  the  population  of  a  county,  before  the 
execution  should  be  returned  to  the  office  whence  it 
issued.     The   difficulties  rn  regard   to  finding   land 
would  be  equally  great,  and  therefore,  in  the  case  sup- 
posed, we  could  not  hold  the  sheriff  liable  for  failing 
to  execute,  unless  it  were  clearly  shown  that  he  knew  of 
the  property,  could  have  levied  on  it,  and  did  not.     In  cases 
of  this  kind,  it  is  usual  for  the  plaintiff  to  show  pro- 
perty, but  it  is  not  the  showing  of  the  property  by  the 
plaintiff  that  creates  the  liability  of  the  officer',  as  we 
conceive.     If  it  were  pointed  out  by  another  instead 
of  the  plaintiff,  it  would  do  as  well.     If  the  sheriff 
had  knowledge,  no  matter  how  he  obtained  it,  but  it 
should  be  such  knowledge,  as  would  produce  reasona- 
ble certainty,  that  the  property  belonged  to  the  defen- 
dant in  the  execution.     We  woujd  not  require  him  to 
pay  attention  to  etrery  idle  suggestion  or  surmise* 

If  the  parties  to  the  judgment  and  execution  all 
Difference      lived  in  the  same  county,  and  the  execution  was  direct- 
between  the   ed  and  delivered  to  the  sheriff  of  that  county,  and  the* 
know?edge,     defeLdant  in  the  execution  was  notoriously  wealthy, 
at  to  personal  and  possessed  of  a  large  estate,  it  would  seem  to  be 
property  and  entirely  useless,  that  any  one  should  inform  the  sheriff 
what  property  belonged  to  such  defendant*    But  why 
would  it  be  useless?  There  are  two  reasons  for  it;  in 
the  first  place,  a  violent  presumption  would  arise  in 
such  a  case,  that  the  sheriff  did  know  that  the  defend- 
ant had  property  within  the  county;  and  in  the  second 
place,  that  reasonable  diligence  would  enable  him  to 
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identify  the  defendant**  property,  regarding  the  fact  of  BwA 
open  possession  as  prima  facie  evidence  of  ownefohip.  Com'th.  &o. 
But  in  this  case,  as  well  as  in  the  other,  the  liability    ■  — - 

of  the  sheriff  wotlld  equally  depend  upon  bis  know- 
ledge of  the  existence  of  property  subject  to  the  exe- 
cution, on  which  he  could  hare  levied,  and  did  not. 

Between  these  extremes,  there  are  cases  of  endless 
Variety,  which  may  be  imagined,  but  in  the  whole  of 
them  we  conceive  that  the  sheriff'*  liability  must  de- 
pend upon  the  establishment  of  the  fact,  by  positive  or 
circumstantial  evidence,  that  he  had  knowledge  of 
property  owned  by  the  defendant,  Subject  to  the  exe- 
cution, and  on  which  he  could  make  the  levy,  or  a 
kuowledgeof  such  facts  as  should  cause  him  to  makcf 
exertions  to  find  property.  With  such  knowledge  and 
the  ability  to  levy  on  the  property,  by  reasonable  dili- 
gence and  exertion,  being  without  excuse,  from  want 
of  tirrie,  &c.  if  he  failed  to  levy,  or  in  the  language  of 
his  bond,  to  execute,  he  would  clearly  be  answerable, 
for  all  damages  the  plaintiff  might  sustain  by  reason  of 
his  failure.  If  the  whole  debt  should  be  lost  by  it,  he 
fchould  pay  the  whole.  If  the  entire  debt  was  not  lost, 
but  could  itill  be  collected  in  whole  or  part,  he  should 
pay  damages  commensurate  to  the  injury  resulting 
from  his  failure.  Thus,  making  the  liability  of  the 
Officer  depend  upon  his  knowledge,  it  may  be  said 
that,  as  he  cannot  positively  know  who  \i  the  real  owner 
of  the  fthundreth  or  thousandth  part  of  the  property 
in  his  county,  his  liability  is  only  nominal,  and  will  be 
of  no  practical  utility. 

We  do  not  mean  that  his  knowledge  must  be  shbwii 
to  amount  to  absolute  certainty.  Far  from  it.  We 
conceive  that  there  is  a  plain  rule  of  law  applicable  to 
the  subject,  which  will  fix  his  liability  so  as  to  secure 
a  proper  degree  of  responsibility,  and  to  exempt  him, 
dt  the  same  time,  from  oppressive  rigor.  As  possession 
of  personal  property  is  prima  facie  evidence  of  owner- 
ship, wherever  it  is  shown  that  the  sheriff  knew  the 
defendant  in  ihc  execution  was  possessed  of  personal 
property,  we  would  require  him  to  regard  the  proper* 
ty  so  possessed,  as  owned  by  the  defendant;  and  it  he 
fails  to  levy  on  it,  we  would  throw  the  burden  of  proof 
ripon  him,  and  require  that  be  should  show  that  the 
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Bbll  property  was  not  subject  to  the  execution.    Land,  By 

Cou'tb.  ice.  statute,  it  only  subject  to  execution,  sub  rnodo,  the  pre-1 
■  "      ■  sumption  of  ownership  from  possession,  does  not  ope- 

rate, and*  therefore,  we  would  require,  in  respect  to 
land,  positive  proof  of  the  sheriff's  knowledge  of  title, 
or  that  it  should  be  shown  and  designated  by  the  plain* 
-  tiff,  his  attorney  or  agent*  No  hardship  can  accrue  to 
a  sheriff,  under  this  doctrine,  for  he  can  protect  him- 
self against  an  action  of  trespass,  by  empannelling  a 
jury  to  try  the  right  of  property. 

The  foregoing  observations  present  our  views  of  tbe 
Sheriff  liable,  proper  foundation  for  responsibility,  on  the  part  of  the 
bnlesf  he        sheriff.     But  there  is  a  clas*  of  cases  coming  within 
iTble  March*'  ^  operra^wn  °f  *ne  principle,  and  which  may  seem  not 
after  the  pro-  to  be  embraced  by  rt,  at  first  view.     They  are  cases  in 
pertyof  deft,  which,  from  the  knowledge  of  certain  facts,  the  sheriff 
ought  to  make  exertions  to  ascertain  and  find  the  pro- 
perty on  whi<*h  to  levy,  if  there  be  property  in  his 
county,  subject  to  tbe  execution.     For  example ;  if  the 
sheriff  knows  the  defendant,  and  where  he  resides,  it 
is  his  duty  to  go  to  his  house  in  pursuit  of  the  property. 
If  he  knows  the  defendant,  but  does  not  know  where 
he  resides,  yet,  if  he  could  ascertain  the  place  of  resi- 
dence, by  reasonable  inquiry,  and  did  not,  he  ought  to 
be  held   responsible,  provided  it  can  be  shown  that 
property  to  satisfy  the  execution,  or  part  thereof,  could 
be  had  by  going  to  the  defendant's  residence.     In  these 
and  similar  cases,  the  officer  having  a  knowledge  of 
such  facts  as  would  create  a  presumption,  that  by  pro- 
per diligence  he  might  secure  the  debt,  he  should  be 
answerable  for  failing  to  exert  himself.    He  must  not 
expect  defendants  to  bring  their  property  to  him;  be 
must  hunt  up  their  property,  and  is  answerable  if  he 
does  not,  when  his  knowledge  of  facts  is  sufficient  to 
put  him  on  the  look  out. 

The  whole  of  the  ftfregoing  considerations  maybe 
summed  up  in  this  rule,  that  sheriffs  are  required  to 
use  proper  diligence  in  the  execution  of  the  duties  of 
their  offices;  and  if  by  proper  diligence  they  could 
secure  a  plaintiff's  debt,  and  should  fail  to  de  it,  they 
are  responsible.  The  reasoning  which  we  have  en- 
tered into,  was  designed  to  ascertain  and  limit  the 
nature  of  the  diligence  to  be  used,  and  the  principles 
upon  which  it  is  required. 
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From  the  view  of  the  subject  which  we  have  taken,  Beli. 
it  results  that  a  declaration  against  a  sheriff,  for  breach  £OM)tH.  ^ 
of  his  official  bond,  in  failing  to  execute  nji.fa.  should  le- 
aver that  the  defendant  in  the  execution  had  property  The  aver- 
liable  to  the  execution,  situated  in  the  connty,  out  of  ™t7in^Sa- 
which  the  debt  or  part  thereof,  might  have  been  made,  ration,  to 
and  that  the  sheriff  or  his  deputy,  into  whosehands  the  charge  sheriff 
execution  may  have  been  placed,  could,  while  theexe-  JJnj,fof  fa*{. 
cution  was  in  his  hands*,  and  in  full  force,  by  the  use  of  inp  to  levy 
proper  diligence  on  his  part,  have  levied  thereon*     If  execution. 
Che  sheriff  has  any  good  excuse  for  failing  to  make  the- 
levy,  it  is  bis  duty  to  set  it  forth  by  plea.     Testing  the 
declaration  in  the  present  case,  by  the  principles  here 
laid  down,  although  it  is,  in  form,  not  strictly  correct, 
yet  in   substance   we  think  it  good.     The  different 
counts  aver  that  the  defendant  neglected  and  failed  to 
do  his  duty,  whereby  the  debt  was  lost.     This  aver- 
ment is  made  after  seting  out  that  Gower,  the  defen- 
dant in  the  execution,  lived  in  the  county,  and  had  pro- 
perty sufficient  to  pay  the  debt.     The  sheriff  could 
not  have  neglected  and  failed  in  his  duty,  unless  by 
proper  diligence,  while  the  execution  was  in  force  and 
in  bis  hands,  he  could  have  secured  the  debt,  or  part 
thereof.     We  will  not,  therefore,  after  verdict,  set  aside 
a  judgment,  to  correct  mere  matters  of  form.     It  fol- 
lows from  this,  that  the  court  did  not  err  in  refusing  to  Since  the 
instruct  the  jury  to  disregard  the  first  and  third  counts,  statute  of 

1 82  If  1  Dig.  0 

The  defendant  read  in  evidence,  a  mortgage  execut-  504,  sheriff 
ed  by  Gower,  and  moved  the  court  to  instruct  the  jury  bound.t^Jee'2 
that  he  was  not  bound  to  levy  the  execution  on  the  oJ^VtUtror, 
mortgaged  property.  The  court  refused  the  instruc-  and  respond- 
tion  and  we  think,  properly.  The  mortgage  bore  date  b,a  for  ffti,ow» 
3d  May,  1823,  after  the  passage  of  the  act  subjecting  lDC0BBp,?jf  d 
the  interest  of  mortgagors  to  sale  under  execution,  and  Snhaml  wri-' 
the  sheriff  was  as  much  bound  to  sell  that  interest,  as  tiny  of  deputy 
he  was  the  absolute  and  fee  simple  title.  sheriff,  admit- 

ted as  e*i- 

We  perceive  no  error  in  admitting  the  replevin  bond  dtnoe,  in  ec- 
prepared  in  the  hand  writing  of  Freeman,  a  deputy  of  *i°™]V,{0prin" 
the  defendant,  to  be  read  in  evidence.    It  was  a  cir-  prove  that 
cumstance  from  which  a  legitimate  inference  ought  be  execution 
drawn,  that  the  execution  bad  been  placed  in  Free-  ""^J    . 
man's  hand;  and  the  time  he  had  it,  might  also  be  ascer-  pntj'and  § 
tained,  by  the  incomplete  replevin  bond.    The  replevin  when. 
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Stacks*       bond  wa3  obviously  not  completed,  so  that  the  jodg- 
Fox  w#         meat  merged  in  it,  and  was  no  satisfaction  of  the  cm- 
*  cution.    It  was  not  signed  by  any  surety  of  Gower,  and 

not  attested  by  the  officer. 

Jqdgraent  affirmed  with  costs. 

Monroe,  for  plain  ti  ff;  CaperUm,  for  defendant. 


ciuircsHT.  Stagner  vs.  Fox. 

Case  147.  Error  to  the  Madison  Circuit;  George:  Shawbon,  Judge. 

Injunction.    Damages.     Uncertainty.    Parties. 

Jane  16.  Judge  Underwood  delivered  the  opinion  of  the  Coart. 

The  cocrrt  perpetuated  -the  injunction,  in 
Injunction  this  cause,  for  $ 80  5Q,and  for  the  residue  of  the  jadg» 
duty  orth«  men*  enJ°^ne^»  dissolved  the  injunction  "with  damages," 
oeortto state  ^ut  without  saying  at  what  rate,  or opon  what  nm 
the  rate  of  they  should  be  calculated*  This  is  erroneous,  end 
damages,  the  the  only  error  we  perceive*  It  is  necessary  to  state 
deoraed7be?  *he  ******  interest  in  a  judgment,  and  it  is  equally  so, 
ing  stated ;  or  to  state  the  rate  of  damages,  where  the  sum,  on  which 
K  tb  VtS6*  the'  arc  to  be  emulated,  is  named*  Courts  ought  to  fix 
calculate  aud  ^  "vM***  th*  damages,  and  state  the  amount  award* 
decree  the  od  upon  the  face  of  the  record;  or  the  sqm  on  which 
amoeat.  Er-  they  are  to  be  calculated,  must  be  so  stated,  and  the 
JeTtte^ic'ot  rate  qf  the  calculation  given.  We  cannot  tolerate  the 
latioaand  practice  of  referring  to  other  records  and  papers,  for 
rate  te  the  the  amounts  on  which  damages  are  awarded,  and 
eierk.  leaving  it  to  the  clerk,  to  make  the  calculation,  accor- 

ding to  the  rate  prescribed,  and  to  issue  execution.  If 
a  motion  should  be  made  to  quash  such  an  execution, 
because  it  issued  for  an  erroneous  sum,  instead  of  test- 
ing it  by  a  direct  comparison,  with  the  face  of  the  re- 
cord, it  would  be  necessary  to  examine  into  the  cor- 
rectness of  the  clerks  arithmetical  skill,  and  the  sound- 
ness of  his  judgment  in  selecting  the  proper  data  upon 
which  to  make  the  calculation,  preparatory  to  issuing 
the  execution.  Our  judicial  proceedings,  ought  not  to 
be  thus  regulated.  Every  judgment  and  decree  ought 
to  contain  certainty  upon  its  face.  Without  it,  the 
loss  of  a  paper  referred  to,  and  the  occurring  casual* 
ties,  in  the  progress  of  time,  might,  in  a  few  years, 
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leave  ou  our  records,  many  judgments  and  decrees  Hbap 
which  could  not  operate,  because    the  paper  refer-  oteitoh. 
ed  to,  was  lost  or  mislaid.  ■■ 

Decree  reversed,  and  cause  remanded  for  a  decree 
to  be  rendered,  not  inconsistent  with  this  opinion. 
The  plaintiff  in  error  must  recover  his  costs* 

Turner,  for  plaintiff* 


Head  vs.  Overton.  cha*csit» 

Error  to  (be  Franklin  Circuit;  Hxn&r  Dayidqk,  Judge.         ^aM  ^ 

Mortgagor  and  Mortgagee.     Loan.     Usury.     Rule  of 
liquidation  of  interest ,  and  rent  of  mortgaged  property* 

Judge  KoBfiaTtoM  delivered  the  opinion  of  the  Court.  jaQe  um 

In  March  1 822,  Overton  loaned  to  Head,  A  Jendi  "B 
$300,  in  notes  of  the  bank  of  the  commonwealth,  for  $3oo,iooom- 
three  years;  for  the   consideration  of  which,  it  was  mon'thi.  pa- 
agreed,  that  he  should  have  the  occupancy  of  a  small  {J^jyJJJ?  ^ 
tenement,  of  about   12  acres  of  land,  which  belonged  a  medium 
to  Head.    To  authenticate  this  contract,  and  secure  equal  in  ?al- 
the  re-payment  of  the  $300,  Head  executed  a  mort-  j0*,^^ 

!;age  to  Overton,  in  which  he  agreed  to  pay  him,  at  mortgages  to 
he  end  of  three  years ,  in  currency,  of  value,  equal  to  A,  land  to  ie- 
tbat  of  the  commonwealth's  paper, -at  the  date  of  the  c^*mtenVu»e 
loan*    Overton  rented  the  tenement  to  Gayle,  for  $30  £m  oTwhieh 

a  year  in  commonwealth's  paper.  it  to  di§- 

ch  arte  the  in* 

And  in  August,  1825,  Head  filed  his  bill  in  chance-  terwt.   Upon 
ry,  to  redeem  the  property,  and  claimed  a  credit  for  bill  by  B,  to 
$75  a  year,  for  the  use  of  it.  E^ofl. 

Overton  admits  the  allegations  of  the  bill,  except  Th. d*cree<|» 
that  which  represents  the  rent  to  be  worth  $75.  He  Jr  £  the 
says,  that  it  was  not  worth  more  than  $1  50  cents  an  raino  of  the 
acre  in  specie.  He  made  his  answer  a  cross  bill,  on  $300,  at  the 
which  he  prayed  for  a  foreclosure  ofthe  mortgage,  and  lo^Vipe- 
a  sale  of  the  property.  cie,  after  de- 

The  court  decreed,  that  Overton  was  entitled  to  oxceuofthe 
$300,  in  notes  of  the  bank  of  the  commonwealth,  he  rent  of  the 
having  agreed  to  accept  this  paper,  and  decreed  a  sale  ^'t^J*** 
ofthe  mortgaged  property,  in  the  event  of  a  failure  by  oveTtim  legal 
Head,  to  pay  the  $300,  on  or  before  the  first  day  of  interest, 
the  term  of  the  court,  succeeding  the  decree.  Ruled,  that 
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▼I. 

Otertow. 

the  rent  acta- 
oJly  received 
by  A,  for  the 
mortgaged 
premise*, 
constituted 
the  measure 
of  bis  ac- 
countabiltj. 


To  reverse  this  decree,  this  writ  of  error  is  prose* 
cuted  by  Head. 

We  do  Dot  entirely  concur  with  the  circuit  court. 
Nor  can  we  concur  with  the  counsel  for  Head.  The 
one  has  gone  too  far;  the  other  is  notwillingtogofar 
enough.  The  court  exceeded  its  authority,  and  dis- 
regarded the  evidence,  in  decreeing  the  payment  of 
the  $300  in  commonwealth's  paper,  and  in  refusing  to 
allow  any  credit,  beyond  the  accruing  interest,  for 
the  annual  profits  of  the  land. 

The  counsel  for  Head,  insists  on  a  decree,  only  for 
the  specie  value  of  the  paper,  when  it  became  due; 
and  demands  a  credit,  for  much  more  than  the  amount 
for  which  Overton  rented  the  land;  in  which,  if  he 
were  to  succeed,  he  would  nearly,  if  not  wholly  ex- 
tinguish the  debt* 

The  loan  mas  made,  before  the  passage  of  the  act, 
authorizing  judgments  and  decrees,  on  endorsement 
for  bank  paper,  specifically.  Without  deciding  whe- 
ther, the  chancellor  could  decree  a  specific  execution 
of  a  contract,  made  in  1 822,  simply  to  pay  common- 
wealth's paper,  the  contract  in  this  case,  furnishes  the 
rule  for  the  decree  between  the  parties.  As  the  mort- 
gage stipulates,  that  the  $300,  shall  be  refunded  in  a 
currency  or  medium,  of  a  value  equal  to  that  of  the 
commonwealth's  paper,  at  the  date  of  the  loan,  this 
value,  whatever  it  may  be,  must  be  the  standard  by 
which  the  amount,  to  which  Overton  is  entitled,  must 
be  measured. 

The  decree  should  be,  that  Head  pay  to  Overton  in 
specie,  the  amount  which  $300,  in  commonwealth's 
paper,  may  be  proved  to  have  been  worth,  at  the  date 
of  the  loan.  And  as  Overton  received  for  the  place 
$30  in  commonwealth's  paper  annually ,  if  this  amounts 
to  more  than  six  per  cent,  on  the  value  of  $300,  in 
March  1822,  the  principal  should  be  credited  with  the 
excess.  In  making  this  estimate,  the  $30,  for  the  rent 
must  be  reduced  to  its  value  in  specie,  at  the  times  the 
rents  were  respectively  paid  to  Overton.  As  Head  is 
liable  by  his  contract,  for  the  specie  value  of  $500, 
in  commonwealth's  paper,  in  March,  1 822,  he  must 
pay  six  per  cent,  interest,  on  that  value.  When  the 
paper  had  fallen  to  "two  for  <me?  the  $30  for  the  rent, 
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Would  be  very  little,  if  any  more  than  six  per  cent,  on  H»** 
the  loan.     But  it  was  generally  during  the  three  years,  qvbrtoh. 

at  the  rate  of  exchange,  which  would  make  $30  of  it, » 

worth  more  than  six  per  cent,  on  the  value,  when  loan- 
ed* of  the  $800.  For  the  first  year  particularly,  the 
$28,  which  were  paid  to  Overton,  in  advance  for  the 
rent,  would  be  $10  in  paper,  and  its  equivalent  in  spe- 
cie, more  than  the  legal  interest.  But  whatever  the 
difference  annually  may  be  ascertained  to  be,  whether 
it  shall  be  much  or  little,  credit  must  be  allowed  for  it 

Overton  is  not  responsible  for  more  than  the  amount, 
which  he  received.  The  doctrine  is  undeniably  estab- 
lished, that  a  mortgagee  in  possession,  is  not  charge- 
able for  more  than  the  profits  which  he  receives. 
Therefore,  Overton  is  entitled  to  whatever  his  $300 
were  worth,  when  he  loaned  them  to  Head,  and  must 
be  charged  with  the  annual  excess  of  $30  in  common- 
wealth's paper  over  six  per  cent,  interest  on  that  val- 
ve.   This  must  be  the  decree. 

Wherefore,  the  decree  of  the  circuit  court  is  reverV 
ed,  and  the  cause  remanded  for  a  decree,  conformable 
to  this  opinion. 

Denny,  for  plaintiff;  Triplet^  for  defendant. 

The  counsel  for  the  plaintiff,  filed  the  following  petition, 
for  a  re-hearing. 

The  counsel  for  the  plaintiff  would  respectfully  ask  Petition  for  a 
the  court,  for  a  reconsideration  of  so  much  of  theopin-  re-hearing, 
iou  as  relates  to  rents  and  profits,  to  be  accounted  for 
by  the  defendant. 

The  court  has  fixed  the  rent  at  $30  per  annum,  hi 
commonwealth's  paper. 

The  depositions  prove,  that  the  house  and  garden 
alone  (about  11-9  acres)  were  rented  to  Gayle  for  three 
years,  at  $30  per  annum;  the  mortgaged  premises 
consisted  of  twelve  acres.  It  is  also  in  proof,  that 
nine  acres  were  rented  to  Ransdale,  in  1823  and  1824, 
for  22 1-2  barrels  of  corn,  per  annum;  the  corn  is 
proved  to  have  been  worth,  in  1823,  $2  per  barrel, 
and  in  1824,  $1  50  per  barrel. 

It  would  be  satisfactory  to  the  counsel  of  Head,  and 
probably,  would  be  best  calculated,  to  reach  the  jus- 
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Ruscr. 


tke  and  equity  of  the  case,  for  the  court,  bo  to  modify 
the  opinion,  as  to  leave  the  amount  of  rents  open,  and 
.  to  be  ascertained  bj  the  circuit  court,  upon  further 
proof. 

Upon  which,  the  court  delivered  the  folio  wing  supplement  to  their 
original  opinion. 

Since  the  opinion  in  this  case  was  delivered,  the 
Court  has  ascertained  by  a  re-examination  of  the  re- 
cord, that  enough  was  not  allowed  for  the  profits  of 
the  land*  It  seems  that  the  rent  of  $30  in  paper,  was 
given  for  only  the  houses,  and  a  small  part  of  the  land; 
and  it  is  proved  by  one  witness,  that  he  rented  the  re- 
mainder oi  the  ground  two  years.  This  fact  had  been 
inadvertently  confounded  with  the  other  renting.  The 
court  supposed,  that  both  were  for  the  same  land,  the 
whole  12  acres. 

The  opinion  and  mandate,  must  therefore,  be  so  far 
ftiedified,  as  to  apply  to,  and  include  the  rent  for  the 
whole  of  the  ground;  as  however,  the  value  of  the 
rent,  received  by  Overton  for  the  arable  ground,  is  not 
certainly  ascertained,  the  circuit  court,  will  take  proper 
measures  to  establish  it. 


Motion. 
Cue  149. 

Jane  17. 

To  charge  a 
•heiiff  for  a 
failure  to  re- 
tarn  an  exe- 
cution, it  it 
necessary  to 
prove  that 
the  person  to 
whem  it  was 
delivered, 
was  his  depu- 
ty. 


Flournoy  vs.  Rubey. 

Appeal  from  the Boott circuit;  Jesse  Bledsoe,  Judge. 

Sheriff.     Deputy.     Execution.     Evidence* 

Judge  Robertson*  delivered  the  opinion  of  the  Court. 

This  was  a  motion  by  Rubey  against 
Flourney  as  the  Sheriff  of  Scott,  for  the  failure  of  his 
deputy  to  return  a fieri  facias^  which  had  issued  in  favor 
of  Rubey  vs.  Winer,  and  had  been  delivered  to  the 
deputy. 

The  notice  and  its  service  are  sufficient.  And  the 
proof  is  satisfactory  to  shew  the  delinquency  charged  in 
the  notice.  The  circuit  court  therefore,  gave  judgment 
against  Flournoy  for  the  amount  of  the  execution,  and 
30  per  cent  damages.  He  has  appealed  to  this  court; 
and  we  will  be  constrained  to  reverse  the  judgment; 
because  there  was  no  proof  that  the  individual  to  whom 
the  execution  was  delivered,  was  the  deputy  of  Flour- 
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lidy.  The  authority  of  the  cases  of  Slaughter  Vs.  Vahmet** 
Barnes,  3  Mar.  4 1  2,  and  Poague  vs.  Calvier,  5  Litt.  w^uikMrt 
1 33 ;  is  decisive  of  this  point.  adm'rs. 

The  judgment  is  therefore,  reversed  and  the  cause 
remanded,  for  another  trial  on  such  evidence  as  may 
as  may  be  again  adduced  by  either  party. 

Chinn,  for  the  appellant;  U.  B.  Chambers,  for  ap- 
pellee. 


Vanmeeter  vs.  Williams's  Administrators,  chawcert. 

Error  to  the  Hardin  Circuit;  Paul  J.  Booker,  Judge.  £ase  15^ 

Lost  Band*    Fraud.     Chancer}/.    Jurisdiction*   Parties.  .        _ 

Judge  Robertson  delivered  the  opinion  of  the  court.  A  and  B  are 

Vanmeeter  sold   a  tract    of   land    to  joint  puroha- 
M'Clain  and  Ray,  and  executed  his  bond  for  a  convey-  Jw,0i^idf 
ance  to  them  by  deed  of  general  warranty.    M'CIain  JSiUbii inte- 
sold  bis  interest  in  the  land  to  H.  Williams. and  assign-  rest  to  D-.  D 
ed  to  him  the  bonds.     Williams,  Ray  and  Vanmeeter,  ?,?k,Ktitl^te, 
laid  off  by  metes  and  bounds,  102  acres  for  Williams,  withC?  §for 
and  he  executed  his  notes  for  the  consideration,  (which  the  price;  B 
was  $5  an  acre,)  in  lieu  of  M'Clain's  obligation  there-  «»d  Clay  off 
for.     Williams  paid  the  amount  of  his  bonds  before  his  quantity  a*0 
death,  except  a  balance  on  one  note  for  less  than  $100.  hit  propor- 
After  his  death,  Rudd,  as  assignee  of  this  unsatisfied  ti.on-    upon 
bond,  sued  and  obtained  judgment  against  the  admin-  thead^^of 
istrators}  who  thereupon,  filed  their  bill  in  chancery  i>,  to  hare  a 
against  Rudd  and  Vanmeeter,  alleging  that  the  bond  credit  for 
was  lost;  that  there  was  a  deficit  of  twelve  or  fifteen  ^f^J  iri 
acres  in  the  tract  of  land  sold  to  Williams.     That  this  upon'the 
deficit  resulted  from  the  fact,  that  the  claim  of  Van-  charge  of 
meeter  did  not  include  a  piece  of  land  of  about  fifteen  franY"  rcP- 
acres,  which  he  represented  to  be  within  his  boundary,  S^nd  the* 
and  which  was  worth  at  least  double  as  much  as  the  heirs  of  D,  are 
same  quantity  in  any  part  of  the  tract  included  within  nece.,iar7 
his  lines.     That  he  practiced  a  fraud  in  the  sale,  &c.     Partie8, 

On  this  bill  an  injunction  was  granted  to  the  judg- 
ment at  law.  On  the  final  hearing  the  injunction  was 
dissolved,  and  a  decree  rendered  in  favor  of  the  ad- 
ministrators for  $120  against  Vanmeeter,  that  being 
the  amount  of  the  value  of  twelve  acres,  which  appear- 

Vol.  I.  Y3 


Digitized 


by  Google 


5fl8  J.  J.  MARSHALL'S  REPORTS. 

Vaumektkr  ed  to  be  the  quantity  of  the  deficit.    To  reverse  thif 
Wit  liams'i   decree,  Vanmeeter  has  prosecuted  a  writ  of  error. 

adm'bb.  There  can  be  no  objection  to  the  equity  of  the  de- 

"**  cree.    It  was  right  to  dissolve  the  injunction;  because 

there  was  neither  proof  nor  allegation  which  could 
give  any  right  to  an  injunction  against  Rudd.  But  as 
to  Vanmeeter,  the  case  is  different  As  to  him  the  al- 
legations are  proved,  and  they  are  sufficient  to  author- 
ize the  chancellor  to  decree  against  him  the  value  of 
the  deficU.  The  decree  has  not  transcended  the  proof. 
The  fraud  gave  jurisdiction.  Without  fraud,  the  loss 
of  the  bond  gave  jurisdiction  to  chancery.  No  proof 
of  the  loss,  other  than  the  affidavit  thereof,  appended 
fo  the  bill  can  be  required  or  expected.  The  tenor 
of  the  bond  as  set  forth  in  the  bill,  is  acknowledged  by 
the  answer.  There  can  be  no  doubt  that  the  court 
hot  only  had  jurisdiction  of  the  case,  but  that  its  decree 
was  justified  and  even  demanded  by  the  proof,  if  pro- 
per  parties  had  been  before  the  court. 

But  the  decree  must  be  reversed  for  a  defect  of  par- 
ties. Ray  should  have  been  a  party,  because  he  was 
a  joint  purchaser;  and  although  there  ean  be  no  doubt 
he  assented  to  the  division  and  demarcation  of  the  par- 
cels to  himself  and  Williams;  yet  this  was  an  arrange- 
ment en  pais,  and  the  decree  in  favor  of  Williams  and 
against  Vanmeeter,  would  not  conclude  Ray  or  affect 
the  rights  which  he  acquired  by  the  bond. 

The  heirs  of  Williams  were  also  necessary  parties. 
They  are  not  bound  by  the  decree  rendered  io  this 
case.  The  land  descended  to  them.  The  adminis- 
trators had  the  right  to  sue  for  damages,  because  the 
cause  of  action  accrued  to  Williams  in  his  lifetime.  It 
accrued  instantly  on  the  purchase.  But  when  they 
shall  have  recovered  in  their  suit  for  the  deficiency  in 
the  quantity  of  acres,  what  becomes  of  the  residuum 
embraced  in  the  boundary  of  Vanmeeter?  Are  the 
heirs  bound  to  accept  a  deed  for  it,  or  may  they  still 
ask  (if  they  shall  elect  to  do  so,)  a  recision  of  the  con- 
tract and  damages  for  the  breach  of  the  bond ,  in  lieu 
of  a  specific  execution  "pro  tanto"?  These  and  other 
questions  may  arise;  all  of  which,  will  shew  that  be- 
fore complete  and  effectual  justice  can  be  done,  the 
heirs  must  be  made  parties  to  the  suit.    Then  if  they 
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agree  to  accept  a  title  for  the  land  to  which  Vanmee-  Da*» 
4er  has  a  good  right,  there  can  occur  no   further  or  eALLYiD. 
other  difficulty  in  future.     If  they  shall  be  unwilling  __JL_ 
to  accept  a  title,  then  the  court  will  be  able  to  dispose 
of  the  whole  case  among  all  the  parties  in  such  a  man* 
li  eras  shall  be  just,  and  prevent  any  future  controversy* 

Decree  therefore,  reversed,  and  the  cause  remanded 
for  the  proper  parties  to  be  brought  before  the  court. 
Chapeze,  for  plaintiff;  Darby^  for  defendants. 


Davis  vs.  Ballard.  Cotekamt. 

Error  to  tho  Madimm  circuit;  George  Shannon,  Judge.         Case  151, 
Writ  of  error.     Limitation.     Statute.    Constitution.   Ju- 
risdiction.    Covenant.     Pleading. 

Judge  Underwood  delivered  tbe  opinion  of  the  Court.  June  17* 

On  the  23d  of  November,  1818,  Davis 
and  Ballard  entered  into  a  written  contract,  by  which 
Davis  agreed  to  convey  certain  lands  to  Ballard,  who 
stipulated  to  pay  $35  per  acre  therefor,  as  far  as  200 
acres,  but  all  over  that  quantity,  Ballard  was  to  have 
without  paying  any  more*  Ballard  agreed  to  pay 
$1000,  on  the  1st  March,  and  $2000,  on  the  1st  Sep- 
tember, ensuing  the  date  of  the  contract,  and  for  the 
balance,  $4000,  Ballard,  in  the  language  of  the  con- 
tract, *  as  "  to  execute  his  notes,  to  the  said  Davis, 
in  four  equal  annual  payments,  from  the  day  he  gets 
possession."  Davis  agreed  to  deliver  possession  on  the 
10th  September,  1819,  and  bound  himself  to  make  a 
general  warranty  deed,  upon  Ballard's  making  the 
foregoing  payments* 

On  this  contract,  Davis  instituted  an  action  of  cov- 
enant, assigning  for  breaches*  1st*  The  non-payment 
of  the  $2000,  on  the  1st  September.  And,  2d.  A 
failure  to  execute  the  notes  for  the  $4000,  payable  in 
instalments,  as  required  by  the  contract.  The  decla- 
ration averred,  that  possession  was  delivered  on  the  10th 
September,  1819.  The  trial  was  had  on  two  issues, 
one  found  for  the  plaintiff,  the  other  against  him*  On 
the  verdict,  the  court  rendered  judgment,  on  the  11th 
of  March,  1823.    On  the  19th  of  March,  1827,  Davis 
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PATft  sued  out  bis  writ  of  error,  to  reverse  the  judgment, 

BallYrd,       Ballard  pleads  in  bar  of  the  writ  of  error,  that  it  wai 
,    brought  and  sued  out,  after  the  expiration  of,  and  not 
within  three  years  next  after  the  judgment  was  render- 
ed, in  the  inferior  court. 

The  validity  of  this  plea,  is  the  first  question  for 
consideration.  It  presents  matter,  alike  new  and  im- 
portant, and  in  the  settlement  of  which,  we  are  in  a 
great  degree,  unaided,  by  the  learning  of  tbose  who 
have  preceded  us,  in  this  or  any  other  judicial  tribu- 
nal. We  have  found  no  direct  precedent,  to  direct  u&, 
Jt  is  a  question  growing  out  of  the  judicial  embarrass- 
ments, which  unfortunately  existed  in  Kentucky,  and 
the  acts  passed  by  the  legislature,  with  a  view  to  rem- 
edy the  evil.  We  are  urged  in  argument,  to  declare 
the  remedial  act,  inoperative,  upon  the  ground,  that 
it  violates  the  constitution  of  the  state.  To  decide 
questions  of  this  character,  is  often  an  unpleasant 
task;  but  when  they  are  fairly  presented,  they  should 
be  disposed  of,  with  that  moral  firniness,  which  arises 
from  pure  motives,  and  a  conscious  devotion  to  official 
duty.  The  fear  of  displeasure,  and  the  hope  of  tem- 
porary applause,  shpula  have  no  place  in  the  bosom  of 
the  judge. 

It  is  declared  by  an  act  of  1816,  that  "no  writ  of 
Limitation  of  error  shall  be  brought  or  sued  out,  from  any  court  in 
writi  of  error,  this  commonwealth,  to  reverse  the  judgment  or  decree 
L?iioii3aoU.    °'  anv  court  °f  'aw  or  equity,  hereafter  obtained,  ex- 
I3?6,p.  30.      cept  in  three  years,  next  after  the  judgment  or  final 
decree,  and  not  thereafter,  any  law  to  the  contrary 
notwithstanding."     A  proviso  saves   the  rights  of  in- 
fants, femes  covert,  and  persons  of  unsound  mind.    See 
1  Dig.  390.     The  second  section  of  an  act,  approved, 
January  tlth,  1827,  declares  "that  in  writs  of  error, 
already  sued  out,  or  which  may  be  hereafter  sued  out, 
that  the  period  between  the  31st  day  of  November, 
1824,  and  the  1st  of  April,  1827,  shall  be  deducted 
from  the  time  allowed  by  law,  in  any  plea,  motion  or 
suit,  in  which  the  statute  of  limitation  of  writs  of  error 
may  be  plead  or  relied  on."     See  session  acts,  1 826, 
30.     It  is  perfectly  clear,  under  the  first  act  referred 
to,  that  it  would  be  the  duty  of  the  court  to  sustain  the 
plea,  in  bar  of  the  prosecution  of  the  writ  of  error. 
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Bat  if  the  act  of  1827,  cited,  is  operative,  and  the  D*™ 
time  between  the  SlstNovembei,  1824,  and  1st  April,  BALtTA'RD. 

1827,  should,  tinder  the  provisions  of  that  act,  be  pro- i — 

perly  excluded,  from  the  computation,  and  not  counted 
as  any  part  of  time,  out  of  which  to  make  up  the 
period  of  the  three  years,  by  which  a  writ  of  error 
may  be  barred,  under  the  act  of  1816,  then,  as  there 
would  not  be  three  years,  from  the  date  of  the  judg- 
ment, to  the  date  of  the  writ  of  error,  the  plea  should 
be  regarded  as  no  bar.  It  has  been  contended  that  the 
expression  in  the  act  of  1827,  requiring  the  period  be- 
tween 31st  November,  1824,  and  1st  April,  1827,  to 
be  deducted  from  the  time  allowed  by  law,  &c.  was 
used  by  the  legislature,  with  a  view  to  shorten  the 
limitation  to  writs  of  error,  and  that  it  would  do  vio- 
lence to  the  intent  of  the  legislature,  as  well  as  to  the 
most  obvious  meaning  of  the  words  employed,  to  ex- 
press that  intention,  if  such  a  construction  should  be 
given  to  the  sentence,  as  would  prolong  the  time  allow- 
ed for  the  prosecution  of  writs  of  error. 

We  confess  that  the  language  used,  has  not  been  The  act  of 
well  selected,  to  convey  most  clearly,  the  idea  inten-  i**7»  Seuion 
ded  to  be  expressed.    Nevertheless,  we  think  it  suffi-  Sae»  not^o?1* 
ciently  obvious,    what  was   meant,  to   enforce  that  peal  the  aot 
meaning,  if  the  second  section  of  the  act,  be  not  un-  of  1816:  l 
constitutional.     The  act  of  1827,  does  not  purport  to  £&'tiiMfor 
repeal  the  act  of  1816,  and  to  substitute  any  shorter  suing  oat 
limitation  to  writs  of  error.    The  limitation  of  three  wriuef  error, 
years  is  to  remain,  but  when  that  is  relied  on,  in44any  ^^^J"^ 
plea,  motion  or  suit,"  the  period  specified  is  to  be  de-  rjod  from  3ut 
ducted,  and  not  to  compose  any  part  of  the  time  relied  Nov.  1824, 
on,  in  such  plea.    There  must  be  three  years  without  {2Ll,*iAp1fljl 
computing  it.   The  plea,  in  this  case,  relies  on  the  time  be  computed , 
running   between  the   11th  March,  1823,  and    19th  but  to  be  de-' 
March,  1827,  as  being  three  years  and  more;  but  d*>  ducted, 
dud,  or  take  away  from  it,  the  period  between  31st  # 

November,  1824,  and  1st  April,  1827,  and  there  will  J 

not  be  three  years  left,  to  constitute  a  bar,  as  the  law 
requires.  The  whole  tenor  of  the  act  of  1827,  shows 
this  to  be  the  proper  construction.  If,  therefore,  the 
act  be  compatible  with  the  constitution,  we  must  de- 
cide against  the  plea,  and  proceed  to  adjudicate  on  the 
errors  assigned. 
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Path  The  clause  of  the  constitution,  immediately   and 

Ballard.  directly  violated  by  the  act  of  1827,  has  not  been 
»  pointed  out  in  argument;  several  have  been  mentioned 
Tha  duty  of  incidentally,  but  it  is  mainly  insisted,  "that  it  violates 
topJotTOt" J  the  sPirit °f  lhe instrument,  by  invading  Ballard's  right  of 
private  rights  property,  the  protection  of  which,  constituted  one  of  the 
And  private  leading  objects,  which  indticed  the  people  in  convention*  to 
From  any'un-  form  a  constitution,  as  is  manifested  by  the  preamble*" 
constitution-  There  is  no  clause  in  the  constitution  of  Kentucky, 
al  invasion,     which,  in  so  many  words,  declares  that  the  legislature 

-2L  *  "JUllve  shall  riot  exercise  the  power  of  divesting  one  citizen 
enactment,         -  .  ,  *••       •  *.  a  n      m 

whether  it       of  his  property,  and  giving  it  to  another.     The  omis- 

result  from  sion  to  insert  a  positive  and  direct  restriction  on  legi* 
des^n1110'  lat*ve  P<>wer,  in  this  respect,  may  have  proceeded 
from  the  belief,  on  the  part  of  the  convention,  that  a 
thing  so  destitute  of  moral  principle,  so  corrupt  in  its 
tendencies,  and  so  destitute  of  confidence  in  the  jus- 
tice of  the  government,  would  never  be  attempted. 
We  cannot  suppose  that  the  representatives  of  the  peo- 
ple, will  ever  debase  themselves,  in  the  estimation  of 
the  virtuous  living,  and  render  their  memory  infamous 
with  posterity,  by  wilfully  and  corruptly  seizing  and 
depriving  one  citizen  of  his  property,  or  vested  rights, 
for  the  purpose  of  enriching  and  benefitting  another. 

If  such  a  case  should  happen,  charity  requires;  the 
honor  and  reputation  of  the  country  require,  that  it 
should  be  attributed  to  a  negligent  exercise  of  that 
wise  forecast  and  deliberate  consideration  of  conse- 
quences, which  should  always  characterize  legislators* 
It  is  to  be  regretted,  that  the  exercise  of  much  cau- 
tion, even  in  deliberative  assemblies,  composed  of  many 
members,  owing  to  the  multitude  of  objects  requiring 
attention,  and  the  frailties  incident  to  human  nature, 
cannot  always  be  brought  td  operate  on  every  measure, 
so  as  to  detect  all  resulting  evils.  Whenever,  through 
the  haste  or  inadvertence,  or  design  of  the  legislature! 
i  it  shall  occur,  that  the  right  of  the  citizen  has  been 

invaded,  contrary  to  the  constitution,  it  is  the  duty  of 
the  judiciary  to  shield  him  from  oppression*  Although 
private  property  is  not  protected  from  legislative  grasp, 
by  any  positive  and  express  clause,  prohibiting  the 
general  assembly  from  transferring  the  real  or  personal 
estate  of  one  citizen  to  another,  without  consideration, 
and  without  the  consent  of  the  owner;  yet,  we  think 
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.  that  the  exercise  of  such  a  power,  would  he   uncon-  Davis 
stitutional,  and  that  it  would  be  the  duty  of  the  judi-  Ball^d. 

ciary,  to  refuse  obedience,   to  every  such  legislative ■  r 

act,  whether  it  be  designed  to  operate  on  the  rights  of 
one  only,  or  on  the  rights  of  a  particular  class  of  indi- 
viduals. To  put  two  palpable  cases  by  way  of  illus- 
tration. If  the  legislature  were  to  pass  an  act,  declar- 
ing that  the  farm,  the  slave,  or  the  horse  of  A,  should 
henceforth  belong  to  B,  and  that  the  latter  might  in- 
stitute the  appropriate  suit,  in  a  court  of  justice,  to 
recover  the  possession  of  the  property,  ought  not  the 
court  to  declare  such  act  unconstitutional,  and  refuse 
to  effectuate  it?  If  the  legislature  were  to  pass  an 
act,  to  deprive  all  merchants,  or  all  mechanics  of  their 
property,  and  to  vest  it  in  the  farmers,  should  courts 
of  justice  lend  their  aid  to  execute  the  act?  These, 
and  all  similar  enactments,  in  our  opinion,  would  be 
unconstitutional,  and  we  shall  assign,  with  all  practi- 
cable brevity,  the  reasons  for  such  opinion. 

The  present  constitution  of  Kentucky,  was  adopted  Object  of  the 
at  a  time*  when  the  natural,  civil,  and  political  rights  fraroen  of 
of  men,  were  well  understood.     The  object  in  forming  ^ncot"§^ 
the  constitution,  was  to  protect  these  rights  from  en-  core  the  en- 
croachment, and  as  declared  in  the  preamble,  "to  se-  iovment  of 
cure  to  all  the  citizens  ef  the  state,  the  enjoyment  of    ^pirt^iS 
the  right  of  life,  liberty,  and  property,  and  of  pursuing  the  portoit  of 
happiness.1'     To  preserve  these  great  ends  of  all  go-  happinen. 
vernroent,  three  distinct  departments  were  instituted; 
each  to  consist  of  a  separate    body  of  magistracy, 
neither  to  be  supreme  in  itself,  but  to  act  in  its  appro- 
priate and  prescribed  sphere,  the  one  wisely  permitted 
to  check  the  other,  when  that  other  may  overleap  the 
limits  assigned  to  it;  and  the  whole,  together,  repre- 
senting the  great  body  of  the  people,  from  whom  their 
powers  are  derived,  and  in  whom  all  power  ultimately 
rests. 

The  enjoyment  of  life,  liberty,  and  property,  and 
the  right  to  pursue  happiness,  embrace  all  the  com- 
forts and  pleasures  which  man's  physical,  intellectual, 
and  moral  nature  is  capable  of  acq ui ring,  by  the  appli- 
cation and  exercise  of  the  various  faculties  with  which 
he  is  endowed,  and  all  that  the  world  can  afford  him. 
The  right  to  pursue  happiness,  includes  the  right  to* 
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Davis  use  all  means  necessary  for  its  attainment,  by  the  pro- 

B     vl#  per  exercise  of  our  faculties.     The  acquisition  of  pro- 

allard.  perty?  to  some  extent  at  least,  is  indispensable  to  our 
most  limited  ideas  of  happiness.  Food  and  raiment 
are  property ;  and  without  food  and  raiment,  existence 
cannot  be  preserved  many  days.  Whether  our  acquisi- 
tions shall  be  limited  to  a  bare  subsistence,  or  shall  be 
multiplied  to  the  accumulation  of  every  luxury,  will 
depend  upon  the  degree  of  labour  employed,  and  the 
success  of  the  business  to  which  it  may  be  directed; 
but  it  equally  results^  whether  we  have  much  or  little* 
that  one  of  the  objects  in  the  formation  of  the  consti- 
tution, was  to  secure  the  enjoyment  of  that  which  we 
do  possess  and  own.  "We,  the  representatives  of  the 
people  of  the  state  of  Kentucky,  in  convention  assem- 
bled, to  secure  to  all  the  citizens  thereof,  the  enjoyment 
of  the  rights  of  life,  liberty,  and  property,  and  of  pur- 
suing happiness,  do  ordain  and  establish  this  constito* 
tion  for  its  government,'9  is  the  language  of  the  pre- 
amble. 

If  a  man  owns  a  farm,  a  slave,  or  a  horse,  food  or 

?3th  lotion?  ra*ment*  ^e  government  was  instituted  to  secure  him  is 

of  the  10th      its  enjoyment.    If  the  government  does  not  afford  this 

article  of  the  security,  it  fails  to  perform  one  of  the  duties  of  its 

indio^tothe'    institution-     If  this  right  of  property  is  invaded  by  the 

duty  to  be      hand  of  violence,  it  is  an  injury  to  the  owner.     If  the 

performed  by  improvements  on  my  farm  are  demolished,  and  my  per- 

the  function-   Bonaj  property  forcibly  taken  from  me,  by  a  wrong  doer, 

government,    anc*  t*iese  injuries  are  not  redressed  by  the  government, 

in  the  protec-  it  cannot  be  said,  that  1  am  secured  in  the  enjoymat 

tion  of  the      0f  mv  property*    As  applicable  to  cases  like  these,  the 

citizen.  13th   Bection  0f  the  ioth  article  of  the  constitution, 

speaks  in  language  not  to  be  misunderstood,   and  is 

clearly  indicative  of  the  duty,  which  the  functionaries 

of  the  government  owe  to  the  citizens.   "All  courts 

Shall  be  open,  and  every  person,  for  an  injury  done 

him,  in  his  lands,  goods,  person  or  reputation,  shall 

have  remedy  by  the  due  course  of  law,  and  right  and 

justice  administered,  without  sale,  denial  or  delay." 

The  12th  section  of  the  same  article,  also  shows  the 
great  regard  paid  to  the  right  of  property  by  the  con- 
stitution. It  declares  that  "no  person  shall,  for  the 
fame  offence,  be  twice  put  in  jeopardy  of  his  life  or 
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limb;  nor  shall  any  man's  property  be  taken  or  applied  DAfl\u 
to  public  use,  without  the  consent  of  his  representa-  BALLAmD. 

tives,  and  without  just  compensation  being  previously 1 

made  to  him."  It  is  perfectly  obvious,  that  if  these 
words,  <4or  applied  to  public  use ,"  had  been  omitted  in 
the  construction  of  the  sentence,  it  would  have  been 
a  positive  and  express  prohibition,  upon  the  power  of 
the  legislature,  to  deprive  any  man  of  his  property, 
under  any  pretext,  without  the  consent  of  his  repre- 
sentatives, antf  without  just  compensation  being  previ- 
ously made  to  him.  The  consent  of  his  representa- 
tives alone,  would  not  be  sufficient  to  justify  the  act 
of  deprivation;  that  consent  ahd  compensation  to  be 
previously  made,  are  coupled  together,  by  the  copula* 
tive  conjunction.  Both  must  exist,  anterior  to  taking 
the  property,  to  render  the  taking  constitutional. 

It  is  remarkable  that  the  disjunctive  conjunction  or,  fytre.    Doos 
is  used  after  the  word  taken,  thereby  leaving  it  doubt-  ■?*  tl!e  00** 
All,  whether  the  taking  of  property  contemplated  by  theVwoftL 
the  section,  had  reference  exclusively  and  entirely  to  disjunctive 
the  taking  of  property  for  public  uses,  or  whether  it  did  "^V*  •(t?r 
not  mean  to  prohibit  the  taking  of  property  for  any  "a^o^OMt. 
purpose  whatever  until  its  owner  was  first  compensa-  fabibit  the 

ted,  and  his  representatives  had  also  consented  to  it*  taking  ©fA'§ 

property,  and 
It  is  clear,  that  if  the  convention  had  intended  to  giving  it  to  b; 
embrace  the  taking  of  property  for  public  uses  only,  "«|ella*thc 
and  not  to  provide  against  the  taking  of  individual  pro-  oFSt'to  pob- 
perty  at  the  mere  will  or  caprice  of  the  Legislature,  lionte,with- 
from  one  man  or  set  of  men,  for  the  use  of  others  with-  ou* C0Iwent 
out  compensation,  that  it  would  have  been  more  com-  *atj0™mpc°" 
patible  with  the  structure  and  import  of  our  language, 
to  have  used  the  word  and,  after  the  word  taken,  than 
to  have  used  the  word  or.    There  is  certainly  more 
reason  to  prohibit  the  Legislature,  from  taking  A's  pro- 
perty and  giving  it  to  B,  without  first  paying  A  its 
value,  than  there  is  to  prohibit  the  taking  of  it  for  pub- 
lic use,  without  previously  making  a  just  compensation. 
The  public  exigence  in  imaginable  cases  may  be  such, 
that  individual  property  may  be  required   from  the 
principle  of  necessity.     In  such  cases,  although  it  may 
and  would  be  a  violation  of  law  to  take  it,  without  first 
making  compensation;  yet  the   maxim  necessitas  nori 
habet  legem,  ought  to  excuse  from  the  payment  of  vin* 
Vol.  1.  23 
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The  authori- 
ty of  the 
eases,  Blair 
ts.  Williams, 
and  Lapsly 
ts.  Brashears, 
4  Litt.  34  & 
47,  recog- 
nue4. 


Davis  dictive  damages  and  to  exclude  the  idea  of  felony*     If 

Ballard.       *8  difficult,  if  not  impossible,  to  conceive  a  case   where 
*      reasons  equally  strong  can  be  given,  in  extenuation  of 
the  taking  of  one  man's  property,  without  compensa- 
tion, for  the  use  of  another,  under  color  of  law,    and 
without  the  owner  having  done  any  act,  by  which  he 
renders  the  taking  just  and  proper  and  legal. 

The  18th  section  of  the  same  article,  declares  "that 
no  exf>ost  facto    law,  nor  any  law  impairing  contracts 
shall  be  made."     The  last  clause  is  nothing  more,  nor 
less  than  a  prohibition  upon  legislative  power,  the  bet- 
ter to  secure  the  right  of  property  to  the  citizen.     Ifa 
contract  entitles  a  citizen  to  land  or  money,  or  any 
thing  else,  it  is  not  to  be  impaired.     All   legislative 
acts,  so  far  as  they  may  impair  a  contract  lawfully  en- 
tered into,  are  void.     If  the  contract  cannot  be  touched, 
is  it  not  absurd  to  suppose  that  the  property  paid,  in 
discharge  of  the  contract,  becomes  less  sacred,  as  soon 
as  it  is  conveyed  or  delivered,  by  the  obligor  to  the 
obligee.     Can  the  legislature  as  soon  as  the  obligee  re- 
ceives it,  by  an  act  for  that  purpose,  compel  him  to 
restore  it,  (and  that  too,  without  compensation,)  to  tee 
obligor?     In  the  memorable  cases  of  Blair,    &c.  vs. 
Williams,  and  Lapsley  vs.  Brashears,  &c.  4  Litt.  34 
and  47,  this  court  has  expounded  that  clause  in  the 
constitution  of  the  United  States,  which  declares,  "that 
no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts."     Whatever  impairs  the  obligation  of  a  con- 
tract, will  impair  the  contract  itself,  because  the  obli- 
gation contains  the  essence  of  all  that  is  valuable  in  a 
contract.     A  contract  without  obligation,  or  in  other 
words  without  a  remedy  to  enforce  it,  is  worthless;  or 
if  it  possessed  any  value,  it  would  depend  upon  the  de- 
gree of  influence  which  moral  considerations  might 
have  upon  the  conscience.     By  the  authority  of  the 
above  cases,  the  legal  obligation  consists  in  the  remedy 
afforded  by  the  law  at  the  date  of  the  contract  for  its 
enforcement.     It  is  this  remedy  which  gives  value  to 
contracts. 

We  can  perceive  no  reason  for  declaring  any  act  of 
Any  law         the  legislature  unconstitutional,  under  the  foregoing 
i^pairWthe      c,ause  of  the  Federal  constitution,  which  ought  not  to      ! 
©Wigatitmof  be  equally  condemned,  under  the  constitution  of  the     i 
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State*    Now  would  it  not  argue  great  weakness,  if  not  Davis 
consummate  folly,  in  the  founders  of  oar  government,  to  Ballard- 
provide  thus   carefully   for   the   safety   of  contracts, 


against  legislative  alienations,  and  at  the  same  time,  a  contract, 
leave  the  subject  matter  of  nine  tenths,  if  not  ninety-  JJJ^JJJJJJ' 
Dine  hundredths,  of  all  contracts,  to- wit:  property,  com-  and  equally ' 
pletely  exposed?  If  such  be  the  result,  the  substance  violate  the 
has  been  lost  in  the  pursuit  of  a  shadow.  But  it  is  our  JJ^JJ^ 
opinion,  that  the  substance  is  not  in  danger.  For  con-  an(j  0f  the 
aide  ring  the  great  objects  which  are  designed  to  be  United  State* 
secured,  the  constitution  of  our  government,  as  set  forth 
in  the  preamble  to  the  constitution,  and  the  special 
provisions  already  noticed,  we  cannot  resist  the  conclu- 
sion, that  U  would  be  a  violation  of  the  general  tenure 
and  spirit  of  the  constitution,  for  the  legislature  to  at- 
tempt to  deprive  any  citizen  of  his  property,  with- 
out previously  providing  compensation  therefor.  And 
whenever  such  acts  are  passed,  we  believe  it  to  be  the 
duty, of  the  judiciary  to  disregard  them,  and  consider 
them  as  nullities.  We  cannot  perceive  any  reason, 
which,  should  compel  the  judiciary  to  obey  a  legisla- 
tive act,  at  war  with  the  tenor  of  the  constitution,  and 
the  fundamental  principles  for  the  preservation  of 
which  the  government  was  instituted,  that  would  not 
apply  with  equal  force  to  produce  obedience  to  a  le- 
gislative act,  directly  opposed  to  any  one  of  the  posi- 
tive inhibitions  o(  the  constitution.  We  grant  that  the 
representatives  of  the  people  are  shepherds  to  preserve 
the  flock;  but  they  are  not  exclusively  such,  although 
vested  with  great  and  extensive  powers.  If  through 
inadvertence  or  design,  they  should  endeavor  to  sacri- 
fice any  one  or  more,  as  victims,  it  can  not  be  done,  so 
long  as  the  judiciary  remains  virtuous,  intelligent  and 
independant.  Both  departments  must  concur,  to  work 
iniquity  before  the  people  can  be  m.ide  to  mourn,  and 
in  bitterness  to  curse  their  government.  In  that  mu- 
tual check,  lies  their  safety. 

It  remains  to  be  decided,  whether  the  act  of  J827,  The  act  of 
invades  Ballard's  right  of  property,  and  takes  from  him,  18*7,  Sewioh 
that  which  is  his,and  gives  it,  without  compensation,  to  Uot'iiolate*1 
another.  If  it  does,  we  disregard  it;  otherwise,  enforce  any  provision 
it.  The  direct  operation  of  the  act  extends  no  further,  °'  ?**  consti- 
than  to  permit  the  prosecution  of  the  writ  of  error.  It  j"£°,J|enu>f0 
does  not  say  that  Ballard,  shall  surrender  to  Davis  any  an  interior 
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Davis  property.     It  does  not  pretend  to  decide,  that  Ballard 

Ballard.       **as  anv  ProPerty  which  belongs  to  Davis.     It  merely 

- provides  in  its  effect,  that  this  court  shall  investigate  a 

ooort,  crrone-  controversy  between  Ballard  and  Davis,  which  has 
ousJy  render-  \>ten  acjej  on  jn  tne  circuit  court,  by  whose  decision 
timei'Jubject  Davis  complains  he  has  been  injured,  contrary  to  law; 
to  revision  k  and  if  it  be  proved,  that  Davis's  complaint  is  true,  that 
■h?emji  **"9  court  shall  then  afford  adequate  redress,  not  ac- 
legUlatore  re-  cording  to  any  new  principle,  established  by  the  act 
peal  the  slat-  of  1827,  to  operate  retrospectively,  but  according  to 
vte  limiting  the  principles  of  law  in  force,  operating  upon  the  rights 
iroiecutinr  °^  t"e  Part»es» at  the  time  the  circuit  court  adjudicated 
writs  of  error,  upon  them.  Does  this  deprive  Ballard  of  anj  right 
Sochjodj-  of  property?  Surely  it  does  not.  Does  it  impair  any 
"wtitutea*  contract  of  his?  Certainly  not.  Davis  complains  of 
property  in  the  judgment  in  the  court  below.  Until  we  investi- 
anjr  individa-  gate  it,  the  presumption  is,  that  we  shall  affirm  the 
he  c^iTac^  judgment-  *"  that  event,  Ballard  will  be  altogether 
qoire  right  bj  undisturbed  in  his  rights,  and  will  be  entitled  against 
laps  of  time.  Davis  to  the  costs  of  this  suit  If  upon  investigation, 
It  does  not  we  reverse  the  judgment,  it  will  be  upon  the  ground 
itmerely *de-  *kat  tne  court  below,  erred  against  Davis  and  refused 
termioes  coo-  to  do  him  justice.  If  by  a  reversal,  we  give  Davis  fult 
Noting  justice  and  no  more,  can  Ballard  complain  that  any 

oOTdiDrto  rightof  his  has  been  violated?  Certainly  he  cannot. 
preexisting  If  he  be  resisting  the  administration  of  justice  for  Da- 
right.  The  vis's  benefit,  it  must  be  because  he  has  obtained  an  an- 
iSqairos  what  Just  advanta6e  by  the  error  of  the  circuit  court.  For 
was  right  be-  what  then  is  Ballard  contending?  For  nothing  more 
tween  the       nor  less,  than  to  permit  injustice  by  lapse  of  time,  to 

£5LV«Vnthe  ripen  into  a  perfect  right.  Any  law  which  prevents 
original  eon-     .«.  *.  t  •  ■  A       •«,  •■        +   > 

treversj?        this  cannot  be  said  to  violate  any  principle  of  the  con- 
stitution. 

We  know  that  statutes  of  limitation  have  been  con- 
strued as  permitting  claims,  originating  in  injustice,  to 
grow  into  perfect  rights,  by  the  acquiescence  of  the  in- 
jured party,  during  the  prescribed  period.  Laws  of 
this  character,  originate  in  considerations  of  public 
policy,  and  when  enacted  to  operate  prospectively,  I 
promote  the  peace  and  well  being  of  society,  without 
invading  the  rights  of  any.  If  we  were  willing  to  con- 
cede, that  the  repeal  of  a  statute  of  limitation,  would 
not  authorize  the  original  owner  of  the  property,  to 
prosecute  a  suit  with  success,  against  the  holder  whose 
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right  had  beeu  perfected  by  the  statute  while  in  force,  D*m 
even  if  the  legislature  were  to  declare  in  the  repeal-  ballajid. 

jng  act,  that  the  statute  should  not  be  relied  on  or  con-  ■         ■— 

stitute  a  bar;  yet,  we  conceive,  that  there  may  be  such 
a  difference  between  such  a  repealing  statute,  and  the 
ptatute  now  in  question,  as  to  constitute  the  latter  an 
exception  to  the  principles  which  at  first  view,  would 
seem  by  analogy  to  apply  to  both .  Under  the  operation 
of  our  ordinary  acts  of  limitation,  the  holder,  by  vif  tueof 
the  statute,  may  acquire  such  a  perfect  right  in  the 
thing,  in  the  property,  as  should  place  it  in  all  respects 
in  the  attitude  it  would  be  in,  had  he  always- owned  it. 
Why  may  an  ordinary  act  of  limitation  have  this  effect? 
]Becau8e,it  co-operates  with  nature,  aiding  the  title  by 
occupancy,  which  is  the  original  and  most  substantial 
foundation  upon  which  the  right  to  an  exclusive  do- 
minion in  and  to  the  use  of  a  thing  can  be  placed.  Oc- 
cupancy in  the  face  of  the  world,  makes  a  sensible  im- 
pression ;  and  the  title  thus  enforced  under  the  sanction 
of  law,  is  recognized  by  the  unhesitating  common  sense 
of  mankind,    but  an  erroneous  judgment,  is  not  pos- 
sessed, like  real  or  personal  estate.     One  party  does 
dot  exclude  the  other  in  respect  to  it.     He  does  not 
seize  upon  it  against  the  right  of  the  other.    Neither 
has  any  control  over  it.     It  does  not  strike  the  senses 
of  men  like  a  tract  of  land, or  any  personal  article;  and 
therefore,  does  not  admit  that  any  one  by  lapse  of  time, 
pan  acquire  such  a  right  in  an  erroneous  judgment,  of 
an  inferior  court,  as  to  give  him  a  property  in  the  judg- 
ment, so  as  to  render  it  irrevcrsable  by  this  court,  af- 
ter the  lapse  of  the  time  limited,  by  law,  for  the  prose- 
tion  of  a  writ  of  error,  in  case  the  legislature  think  pro- 
per to  provide  for  the  review  of  such  judgments.     We 
apprehend  that  the  judgment  of  a  court  cannot  with 
propriety,  be  denominated  the  property  of  any  indi- 
vidual.    A  judgement  or  decree  of  a  court,  does  no 
more,  than  decide  between  parties,  their  liabilities  to 
each  other,  their  rights  of  property,  and  their  respec- 
i  tive  duties,  according  to  the  laws  operating  upon  the 

I  subject  of  controversy.    The  decision  is  authoritative 

I  by  the  judge,  but  it  does  not  give  or  create  rights,  it 

i  only  determines  pre-existing  rights  in  such  form,  so  that 

i  they  can  be  enforced  by  execution  or  attachment. 
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T8. 

Ballard. 


The  limita- 
tion, upon 
the  time  of 
prosecuting 
a  writ  of  er- 
ror, is  a  re- 
striction by 
Jaw,  of  a  gen- 
eral right  to 
take  jurisdic- 
tion ;  the  re* 
peal  of  that 
limitation  is 
a  regulation 
by  the  legis- 
lature, re- 
storing that 
right.    The 
regulations  of 
the  time  of 
suing  out 
writi  of  error 
and  the  sums' 
for  which  to 
be  prosecuted 
are,  by  the 
constitution 
confided  to 
the  legisla- 
tor 


The  parties  in-an  appeal  or  writ  of  error  before  this 
court,  may  still  contend  for  their  rights,  as  fixed  by 
.law  at  the  commencement  of  the  suit;  but  that  does 
not  satisfy  Ballard,  he  is  willing  to  abandon  them  as 
they  stood  before  the  judgment,'  and  to  rely  on  that 
judgment  and  the  matter  of  his  plea,  as  creating  a  pro- 
perty in  him  which  cannot  now  be  called  in  question. 
We  think  he  has  no  such  property,  and  that  the  act  of 
1816,  providing  a  limitation  of  three  years,  which  had 
folly  expired  before  the  act  of  1827  was  passed,  did 
not  give  such  a  vested  right  in  the  subject  matter  of 
controversy  or  in  the  judgment  as  to  render  the  latter 
act  a  violation  of  the  constitution. 

The  second  section  of  the  fourth  article  of  the  con- 
stitution, declares,  that  "the  court  of  appeals,  except  ia 
cases  otherwise  directed  by  this  constitution,  shall  have 
appellate  jurisdiction  only,  which  shall  be  co-extensive 
with  the  state,  under  such  restrictions  and  regulations, 
not  repugnant  to  this  constitution,  as  may,  from  time 
to  time,  be  prescribed  by  law."  The  court  of  appeals 
was  created  by  the  constitution,  as  the  tribunal  of  last 
resort,  to  which  every  citizen  might  appeal  or  prose- 
cute writs  of  error.  By  the  institution  of  the  court, 
uniformity  in  decisions,  throughout  every  branch  of 
the  judiciary,  is  secured,  and  a  mode  of  settling  con- 
troversies provided,  admitting  of  more  deliberation, 
from  more  minds,  than  can  be  given  to  a  case,  in  the 
hurried  proceedings  of  inferior  courts.  Hence,  there 
is  greater  reason  to  believe  that  exact  justice  will  be 
administered  between  parties  here,  than  in  the  inferior 
courts.  Every  citizen  has  an  unquestionable  constitu- 
tional right  to  bring  his  case,  no  matter  how  important 
or  trifling  it  may  be,  before  us  for  adjudication,  sub- 
ject only,  to  such  restrictions  and  regulations  as  the  legis- 
lature may  prescribe  by  law.  If  the  legislature  should 
prescribe  none,  the  appellate  jurisdiction  of  this  court 
would  be  unlimited.  The  limitation  to  the  prosecu- 
tion of  a  writ  of  error,  is  a  restriction^  in  point  of  time, 
prescribed  by  law.  If  that  restriction  is  removed  by 
another  law,  this  is  no  more  than  a  regulation^  by  which 
the  original  right  to  take  jurisdiction  is  reinstated. 
The  constitution  expressly  authorizes  the  legislature 
to  impose  restrictions,  and  by  regulations  to  remove  them, 
provided  nothing  repugnant  to  the  constitution  shall 
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be  done  At  one  time  the  prosecution  of  writs  of  D*"8 
error  to  reverse  judgments,  for  sums  less  than  fifty  Ballard 
dollars,  was  prohibited  by  law.  This  law  was  repealed,  • 
and  now  a  writ  of  error  may  be  prosecuted  to  reverse 
a  judgment  for  one  cent.  Suppose  a  judgment,  while 
this  restriction  on  our  jurisdiction  was  in  force,  had  been 
rendered  for  forty  dollars,  would  the  defendant  in  such 
judgment  have  a  right  to  prosecute  his  writ  of  error 
after  the  prohibitory  act  was  repealed,  at  any  time, 
until  he  was  barred  by  the  statute  of  limitation?  We 
think  he  would  have  such  right.  Precisely  the  same 
argument  might  be  made  against  it,  as  is  relied  on  in 
this  case.  Without  a  change  of  the  law,  no  matter 
how  erroneous  the  judgment  for  the  forty  dollars  might 
be,  it  could  not  be  reversed ;  by  the  reversal  the  plain- 
tiff would  be  deprived  of  forty  dollars,  and  on  that  ac- 
count, might  reiterate  all  the  arguments  used  on  this 
occasion,  to  show  that  the  constitution  was  violated  by 
the  repealing  act.  We  cannot  view  the  laws  which 
the  legislature  pass,  limiting  the  jurisdiction  of  this 
court,  again  enlarging  it,  fixing  the  time  within  which 
writs  of  error  shall  be  prosecuted,  and  then  altering  it, 
in  any  other  light  than  as  regulations,  which  the  legis- 
lature may  make,  from  time  to  time,  as  it  may  please. 
If  a  judgment  shall  be  rendered  during  the  present 
year  for  a  cent,  and  the  legislature  should,  at  its  next 
session,  think  proper  to  pass  an  act,  prohibiting  us 
from  entertaining  jurisdiction  in  the  revision  of  the 
cause,  on  account  of  the  trifling  sum  involved,  we  per- 
ceive nothing  which  should  render  a  disregard  of  the 
law  proper  on  our  part.  In  such  a  case  it  might  be 
contended,  that  as  the  judgment  was  rendered  at  a 
time  when  the  law  permitted  the  prosecution  of  a  writ 
of  error,  that  it  was  as  much  a  violation  of  private 
right,  and  the  principles  of  the  constitution,  to  prohibit 
an  investigation  before  this  court,  as  it  is  to  open  a 
case  for  investigation  after  it  has  been  closed. 

It  has  been  urged  in  argument,  that  it  would  be  ex- 
tremely dangerous  to  settle  a  doctrine,  which  would 
tolerate  the  legislature,  from  mere  whim  and  caprice, 
to  open  all  cases  decided  by  the  inferior  courts  since 
the  foundation  of  the  government.  If  those  who  ad- 
vance the  argument,  could  prove,  that  the  legislature 
were  always,  or  even  frequently  under  the  dominion  of 
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Ballard. 


Blacks  tone's 
definition  of 
lour,  not  ap- 
plicable to 
the  character 
of  our  institu- 
tion!, and  the 
restricted 
power  of  the 
legislative 
department. 


whim*  and  caprices,.it  might  occasion  regret*  that  the 
framers  of  oar  constitution  did  not  oppose  a  barrier 
to  such  mischiefs*  We  are  to  decide  what  the  consti- 
tution is;  not  what  it  ought  to  be.  The  members  of 
the  legislature  are  responsible  to  the  people,  for  any 
criminal. indulgence  of  whim  and  caprice,  in  making 
laws,  and  not  to  us.  We  have  to  incur  responsibilities 
enough,  to  our  consciences  and  to  our  country,  without 
overleaping  our  duty,  to  prescribe  rules  which  may 
prevent  others  from  violating  their  duty.  It  is  just  as 
unreasonable  to  suppose,  because  the  legislature  has 
the  power,  under  the  constitution,  to  prescribe  regu- 
lations settling  the  cases  over  which  our  appellate  juris- 
diction shall  be  exercised,  that  they  will  permit  no  case 
to  be  brought  before  us,  unless  it  be  of  the  value  of 
$1 00*000,  as,  that  they  will  permit  every  case  to  be 
brought  up,  from  the  foundation  of  the  government. 
These  things  depend  on  the  legislative  will,  which  we 
are  bound  to  obey,  whenever  it  is  not  in  conflict  with 
the  constitution. 

It  has  also  been  contended  by  Ballard's  counsel,  that 
the  act  of  1827  is  unconstitutional,  because  it  operate* 
retrospectively  upon  his  case.  "Law,*  signifies  a  rule 
of  action,"  and  in  its  most  general  and  comprehensive 
sense,  is  applied  indiscriminately  to  all  kinds  of  action. 
Municipal  law  may  be  properly  defined  to  be  a  rule  of 
civil  conduct^  prescribed  by  any  power  in  a  state,  having, 
according  to  its  constitution  or  form  of  government,  autho- 
rity to  act.  Blackstone's  definition  has  been  departed 
from,  so  far  as  he  makes  law  depend  on  the  supreme 
power  in  a  state.  Such  a  definition  id  not  compatible 
with  the  genius  of  our  forms  of  government,  neither 
is  it  literally  true  as  applicable  to  our  8 j stem.  We 
acknowledge  no  supreme  power,  except  that  of  the  peo- 
ple. "Sovereignty  and  legislature  are  not  convertible 
terms  in  this  state,  whatever  they  may  be  in  England; 
and  one  actually  does  subsist  without  the  other,  which 
is  denied  by  Blackstone.  See  1  Com.  46.  Instead  of 
the  legislature  being  sovereign,  (a  term  to  which  we 
usually  annex  the  idea  of  authority,  without  or  beyond 
Control*)  it  is  limited  in  its  power  over  many  important 
subjects,  which  deeply  concern  the  welfare  of  society, 
both  by  the  state  and  federal  constitutions.     If  trans* 
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tending  these  limitations,  the  legislature  should  afr  D*"* 
tempt  to  prescribe  rules  of  civil  conduct,  the  enactment  ballaed. 
is  void*  — —& 


The  legislature  possesses  the  highest  power  in  making 
iaws,  but  it  cannot  be  said  to  be  a  supreme  power,  a 
term  used,  no  doubt,  by  Blackstone,  in  reference  to 
the  "omnipotence"  of  ft  British  parliament,  and  the 
monarchical  governments  of  Europe.  Trustees  of 
towns  and  the  agents  and  officers  of  corporations,  may 
rightfully  exercise  the  law  making  power,  in  many 
cases  •  The  rules  of  civil  conduct,  prescribed  by  these 
law  makers  of  inferior  grade,  are  not  the  less  obliga- 
tory, because  they  have  not  been  directly  prescribed 
by  the  general  assembly.  It  is  true  their  powers  must 
be  derived  from  the  general  assembly,  but  as  Black* 
stone's  difinition  seems  not  to  have  included  rules  of 
conduct,  prescribed  by  derivative  power,  we  have 
thought  it  not  improper  to  define  wnat  we  rtiean  by 
lam,  as  applicable  to  our  republican,  representative 
system  of  government  Our  constitution  is  the  supremt 
la  w,  prescribed  by  the  supreme  power.  Our  other  laws 
do  not  come  up  to  Blackstone's  definition. 

As  law,  then,  is  a  tule  of  civil  conduct,  prescribed  ttI*w»  h  » 
by  competent  authority,  can  it,  in  the  nature  of  things,  "J^™?,1^ 
be  a  rule  by  which  any  man  can  regulate  his  civil  con-  scribed  bj 
duct,  in  times,  past,  before  the  law  was  enacted?  It  is  competent 
impossible  for  any  one  to  regulate  his  conduct,  by  a  *othofi*J; 
tule  which  has  no  existence;  it,  therefore,  follows  of 
necessity,  that  laws  can  only  influence  the  conduct  of 
men,  after  they  are  made*    If  the  legislature  attempt 
to  apply  their  acts  to  the  conduct  and  transactions  of 
men,  which  took  place  before  the  passage  of  the  law, 
bo  as  to  inflict  punishment,  it  cannbt  be  done.    The 
constitution  expressly  forbids  it,  when  it  says, "no  ex  post 
facto  tow  shall  be  made."    Bdt  we  cannot  give  to  this 
clause  the  effect  contended  for  in  argument;  we  cannot 
enlarge  its  operation,  so  as  to  make  it  a  positive  res- 
triction, upon  the  power  of  the  legislature  to  pass  retro- 
active laws  in  all  cases. 

The  supreme  court  of  the  United  States,  in  the  case 
of  Calder  and  ux.  vs.  Bull  and  ux.  3  Dallas,  386,  have 
considered  the  meaning  of  the  clause  in  the  constitu- 
tion of  the  United  States,  which  prohibits  the  states 
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Davis  from  passing  ex  post  facto  laws,  and  hare  decided  that  it 

Ballaat>.      related  entirely  to  criminal  matters.     Judge  Chase 
,  mentions  four  kinds  of  laws  which,  in  his  opinion,  would 

be  embraced  by  the  prohihi lion:  1st.  Every  law  that 
makes  an  action,  done  before  the  passing  of  the  law, 
and  which  was  innocent  when  done,  criminal,  and  pun- 
ishes such  action.  2d.  Every  law  that  aggravates  a 
crime,  or  makes  it  greater  than  it  was  when  committed. 
3d.  Every  law  that  changes- the  punishment  and  inflicts 
ft  greater  punishment  than  the  law  annexed  to  the 
crime  when  committed;  and,  4th.  Every  law  that 
alters  the  lezal  rules  of  evidence  and  receive?  less  or 
different  testimony  than  the  law  required  at  the  time 
of  the  commission  of  the  offence,  in  order  to  convict 
the  offender*  The  exposition  of  the  supreme  court  ot 
the  nation,  on  this  subject,  has  been  regarded  as  bind- 
ing authority,  since  1 798,  when  the  opinions  of  the 
judges  were  delivered,  and  we  are  not  disposed  to 
give  any  efficacy  to  the  prohibition*  beyond  criminal 
matters. 

This  court,  in  fhe  case  of  Fisher  vs  Cockerill,  fi» 
TafrVd***  Monroe,  133,  has  acquiesced  in  the  correctness  of  the 
ttot  dif«T  dfcttwon  of  the  supreme  court.  But  this  latter  case,  ir 
aojrucht,  or  nevertheless,  strongly  opposed  to  the  sanction  of  re- 
infringe  the  t respective  laws,  hi  that  case,  the  court  enforced  the 
to£*j£t  M  Pro.vi«°»8  of  *e  act  of  1820,  relative  to  occupying 
facto  la*$» or  claimants,  after  it  had  been  repealed,  and  they  relet 
laws  impair-  to  many  cases,  both  of  the  English  and  American 
ntto? ofH"  CiyUTt*i  and  to  the  doctrines- of  the  civil  law  under  the 
contracts  or  Caesars,  and  also  to  the  code  of  Napoleon,  for  the  pur> 
impairing  pose  of  shewing,  that  "all  governments,  which  can 
•TtheHn^ttae  Pretend  to  any  civilisation,  have  repudiated  the  prio- 
oonttitotion  ciples  of  retrospective  laws."  We  shall  not  pretend 
of  the  United  to  deny,  that  retrospective  laws,  are  in  the  general,  im- 
KentuckT°L  P0,itic>  and  0njust*  They  are  ridiculous,  when  they 
is  valid.  attempt  to  prescribe  rules,  forthe  past  conduct  of  men; 
and  we  believe  them  unconstitutional,  whenever  they 
endeavour  to  deprive  a  citizen  of  a  vested   right  of 

[property,  rendered  full  and  perfect,  by  the  existing 
aws,  at  the  time  of  the  passage  of  the  retrospective 
act,  which  may  contemplate  a  divestiture  of  such  right 
Laws  when  passed,  may  vest  inchoate,  or  perfect  rights 
in  a  citizen.  The  repeal  of  such  laws,  cannot  repeat 
or  take  away  the  right.    All  the  cases  which  are  re* 
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ferred  to  in  Fiaher  vs.  Coekrill,  seem  to  as,  to  lack  DATIi 
analogy,  to  the  present,  in  one  most  essential  particu-  ballasd. 
Jar.  L~ 

In  the  present  case,  the  act  of  1897,  does  not  pre- 
scribe any  rule  of  action  for  Ballard.  It  does  not  pre* 
tend  to  take  from  him,  any  right,  nor  to  repeal  any  law, 
which  invests  in  him  any  right.  It  only  provides,  that 
a  certain  period,  memorable  in  our  judicial  history, 
shall  not  be  counted;  and  to  whom  is  the  direction  giv- 
en?  who  is  to  be  governed  by  it  as  a  rule  of  action? 
Surely,  the  direction  is  to  this  court,  and  it  operates 
on  us,  as  a  projective  regulation,  which  does  not  affect 
the  rights  of  Ballard,  in  any  manner  whatever.  la 
{his  respect,  the  present  case  seems  to  us,  to  differ  es- 
sentially from   any  to  which  we  have  been  referred* 

This  court,  in  the  case  of  the  commonwealth  vs. 
M'Gowan,  4  Bibb,  64,  decided,  that  if  a  right  existed 
without  a  remedy  to  enforce  it,  that  it  was  competent 
for  the  legislature  to  afford  remedy,  by  a  re-troactive 
statute.  The  act  of  1309,  referred  to  in  the  decision, 
did  re-troact  and  operate  upon  farts  existing,  long 
anterior  to  its  passage,  whereby,  M'Gowan  was  de~ 

E rived  of  money,  which,  without  the  statute  he  would 
ave  held.  The  court  first  determined,  that  the  -  stat- 
ute of  limitations  did  not  run  against  the  common- 
wealth, consequently,  no  right  could  vest  in  M'Gowan, 
by  the  running  of  the  limitation.  It  is  even  intimated, 
that  the  statute  of  limitations  might  be  repealed,  no  a* 
to  invest  those  with  their  original  lights,  who  had  been 
divested  by  its  operation.  In  Colder  vs.  Bell,  judge 
Chase  very  strongly  intimates,  that  "to  save  time  from 
the  statute  of  limitations  retrospectively?  ipay  be  prop- 
er or  necessary  according,  to  circumstances,  and  could 
not  be  objected  to.  On  these  points,  it  is  unnecessary 
to  express  an  opinion.  It  is  sufficient  for  our  present 
purpose,  to  present  in  the  case  of  the  commonwealth, 
vs.  M'Gowan,  a  retrospective  act  of  the  Legislature,, 
sanctioned  by  this  court,  whereby  a  citizen  was  de- 
prived of  money,  which  be  would  have  held,  but  for 
the  act.  It  is  very  common  for  our  legislature,  to  le* 
galize  erroneous  proceedings  of  county  courts,  by  re- 
trospective acts.  These  have  never  been  called  in 
i|uesti<M),  so  far  as  we  know.    If  souqd  policy,  and  the 
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P"".  constitution  permits  that,  why  should  they  prohibit  the 

Bailar*.      legislature  from  authorising  the  court  of  appeals,  to 
■■  correct  the  erroneous  proceedings  of  inferior  courts* 

The  position,  that  all  retrospective  legislation,  is  void, 
is  too.  broad  to  be  supported*    That  it  is  so,  whenever 
it  attempts  to  impose  responsibility,  crimmoijier,  there 
qan  be  no  doubt;  that  it  is  likewise  so,  when  it  attempts 
to  invade  the  right  of  property,  or  eights  growing  out 
of  contracts,  we  ulso  concede;  but  further*  we  are  not 
willing  to  extend  the  doctrine.    We  have  already 
said,  that  our  judicial  proceedings,  do  not  create  righto 
of  property,  but  only  determine  rights  previously  ex- 
isting.  So  long  as  a  j  udgment  or  decree,  remains  in  full 
force,  it  is  conclusive  evidence  of  what  the  right  was,  and 
to  whom  it  appertains,  and  nothing  more.  Our  statu  tes* 
for  instance,  providing  for  the  appropriation  of  vacant 
lands,  and  the  consummation  of  the  provisions  of  the 
statutes  by  grant,  create  rights.    The  decision  of  a 
court  of  justice,  that  a  particular  tract  belongs  to  A, 
and  that  he  shall  recover  it  from  B,  does  not  create  a 
right  in  A;  it  only  decides,  that  such  a  right,  had  been 
previously  created,  superior  to  that  asserted  by  B,and 
in  all  future  controversies  between  them,  the  decision 
is  merely  conclusive  evidence*    The  interest  of  society 
requires,  that  the  records  of  our  courts,  should  exhibit 
correctness.     This  court  was  created  to  revise  and 
correct  the  errors  of  inferior  judicial  tribunals.     The 
mode   of  proceeding  by  which  the  object  is  to  be  at- 
tained, depends  on  the  remedial  regulations  made  from 
time  to  time,  by  the  legislature.    Over  remedies,  the 
legislature  has  absolute  controul;  provided,  undfer  col- 
our of  remedy,  life,  liberty,  the  rights  of  property,  or 
those  resulting   from    contracts    are    not  impaired 
or  prostrated,  contrary  to  the  constitution.     By   the 
act  of  1827,  the  legislature  has  done  no  more  than  to 
provide  a  remedy,  demanded  by  the  community,  to  beal 
the  wounds  of  .political  warfare.     We  do  not    per- 
ceive that  it  does  or  can  operate   against  any  man's 
right,  and  therefore,  we  shall  disregard  the  plea,  and 
proceed  to  examine  the  errors  assigned.    In  doing  so, 
the  lawslnforce,at  the  time  of  rendering  the  judgment, 
as  they  operated  upon  the  rights  of  the  parties  wilt 
govern  us.    If  when  tested  by  these,  full  justice  haa 
been  done,  Ballard  is  in  no  danger*    If  the  judgment 
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cannot  stand  the  test,  it  would  be  a  reproach  "and  a  DAm  * 
stigma  on  the  government,  to  say,  that  it  did  not  pos-  b^xJard. 
sess  power  to  make  it  right    The  question  is  one  of  * 

novelty  and  importance.  The  ablest  men  may  be  di- 
vided in  opinion  upon  it.  It  would  therefore,  be  pre- 
sumptuous in  this  court,  to  express  entire  con6dence  in 
the  correctness  of  the  conclusions,  to  which  it  has  ar- 
rived. But  surely,  it  cannot  be  the  province  of  any 
court,  to  vacate  the  act  of  1327,  passed  with  the  best 
motives,  for  the  best  purposes,  without  the  clearest 
conviction  of  its  unconstitutionality. 

By  the  contract  on  which  the  suit  is  founded,  it  is  de- 
clared to  be  understood  between  the  parties,  "that  3 
little  alteration  in  the  lines  of  the  said  survey,  will  be 
made,  when  this  contract  is  closed,  and  the  lane) 
surveyed  to  said  Ballard,  so  as  to  include  a  small  piece 
exchanged  for,  with  George  Shackelford,  and  take  out 
the  piece,  which  the  said  Davis  has  contracted,  to  let 
the  said  Shackelford  have.  This  being  done,  the  said 
Ballard  is  to  pay  the  said  Davis,  for  the  aforesaid 
tract,  at  the  rate  of  $35  per  acre,  &c.  The  defend- 
ant's first  plea,  alleges,  the  land  had  not  been  surveyed, 
as  contemplated  by  the  contract,  upon  which  Issue  was 
taken.  The  second  plea  alleges,  that  Davis  did  not 
deliver  possession  of  the  land  on  the  10th  September, 
as  requred  by  the  contract,  nor  at  any  time  since.  On 
this  plea,  issue  was  likewise  taken,  by  replying,  that 
the  possession  was  delivered  on  the  10th  day  of  Sep- 
tember; 1819,  and  without  gainsaying  the  averment 
in  the  plea,  that  it  had  not  been  delivered  at  a  subse* 

Ju$nt  time,  the  jqry  fqund  for  the  'plaintiff  upon  the 
rsl  plea,  and  assessed  his  damages  to  $2420,  and  they 
found  for  the  defendant  upon  the  second  plea.  Upon 
this  finding,  the  court  gave  the  plaintiff  judgment  for 
the  damages  assessed  and  costs;  and  also,  that  the  plain" 
tiff  should  recover  nothing  of  the  defendant,  upon  the  se- 
oond  breach  assigned  in  his  declaration. 

The  secpnd  breach  in  the  declaration,  claimed  dam-  if  replication 
ages  for  an  alleged  failure  on  the  part  of  Ballard,  to  pat  in  iatae,a 
execute  his  notes  for  the  instalments,  according  to  the  ,in*1* -fact  of 
covenant.     It  is  clear  from  the  covenant,  that  Ballard  Rented  by** 
^rasnot  bound  to  give  his  notes,  until  possession  was  plea,  and  it 
delivered.    Davis  having  put  the  fact  of  delivery  ofbefottndfor 
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possession  in  issue,  and  confined  it  to  a  certain  day, 
he  has  admitted  that  part  of  the  plea,  to  be  true,  which 
avers,  that  possession  was  not  delivered,  subsequent 
to  that  day*  His  declaration  does  not  shew  that  pos>~ 
session  was  to  be  delivered,  before  that  day*  The  cov- 
enant shews  clearly,  that  Ballard  was  not  bound  to 
give  his  notes,  until  he  got  possession.  The  jury  hav- 
ing found,  that  possession  was  not  delivered,  as  stated 
by  Davis,  the  court  was  right  in  entering  judgment 
against  Davis's  right  to  recover  upon  his  second  breach* 
We  do  not  believe,  that  this  judgment  of  the  court, 
would  bar  Davis's  right  to  recover  upon  a  breach ,  dif- 
ferently assigned,  but  it  is  conclusive  against  him,  upon 
the  facts,  as  alleged  in  the  declaration,  and  put  in  issue 
by  the  plea  and  replication.  We  think  the  plea  a 
good  answer  to  the  second  breach  assigned,  and  conse- 
quently there  is  no  error  in  the  decision  of  the  inferi- 
or court. 

The  questions  made  and  presented  by  Ballard's 
counsel,  in  his  brief,  need  not  be  considered,  as  the 
judgment  cannot  be  reversed  on  the  writ  of  error,  pre- 
sented by  Davis. 

The  judgment  is  affirmed,  and  Ballard  must  recov* 
his  costs. 

Capwtvn,  for  plaintiff;  Turner,  for  defendant, 
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Noland  vs.  Richards. 

Error  to  the  Montgomery  Circuit ;  Silas  W.  Robbihs  Judge. 
Injunction.     Damages.    Practice.  • 

Judge  Underwood,  delivered  the  opinion  of  the  Court* 

In  March,  1825,  the  court  dissolved 
Noland's  injunction  with  damages.  The  amount  of 
damages  awarded  are  not  stated  upon  the  record,  but 
they  are  to  be  ascertained  by  reference  to  the  judg- 
ment,.and  a  calculation  made  thereon,  at  the  rate  of 
ten  per  cent,  upon  the  amount  thereof*  If  in  any  case, 
it  would  be  correct  to  leave  the  damages  unsettled  by 
the  court,  and  refer  it  to  the  clerk,  in  this  instance  it 
cannot  be  sustained;  because  the  criterion  furnished 


Digitized 


by  Google 


JUNE,  1820.  883 

aft  the  basis  of  the  calculation,  is  wrong.    If  he  court  Hillyer 
awarded  ten  per  cent,  damages,  on  the  amount  of  the  vauohan. 
whole  judgment,  when  the  defendant  acknowledges  a 


credit  Damages  should  certainly  not  be  given  on  the  the  olerk. 
amount  credited.  It  does  not  appear  in  the  record,  Er^dama*" 
whit  sum  was  credited.  The  court  should  have  gestwioe. 
settled  it,  and  not  left  it  to  the  clerfcj  In  September, 
1827,  a  final  decree  was  rendered,  again  dissolving  the 
injunction  and  dismissing  the  bill,  and  awarding  ten 
percent  damages  on  $64  17  3  4  cents.  Why  damages 
should  again  be  given  on  this  sum,  does  not  appear, 
and  why  they  should  be  limited  to  this  sum,  does  not 
appear.  It  was  clearly  erroneous  to  give  damages 
twice. 

Wherefore,  both  decrees  awarding  damages,  must 
be  and  are  hereby  reversed  and  set  aside,  and  the  cause 
remanded. 

The  plaintiff  in  error  mast  recover  his  costs. 
Denny )  for  plaintiff;  Hanson,  for  defendant. 


Hittyer  vs.  Vaughan.  omixom , 

-fciforto  the  Rendenon  Circuit;  A  Liter  M'Lea*,  Jfadge.       Caso  153; 
Debtor  and  creditor.     Payment.     How  credited*    Election* 
Judge  Underwood  delivered  the  opinion  of  the  Court.  jQQe  j^ 

This  case  was  decided  upon  bill,  answer,  r^btor  hat 
exhibits  and  the  deposition  of  Elliott,  cashier  of  the  hit  election, 
branch  of  the  Bank  of  the  Commonwealth,  at  Hart-  *t  the  time  of 
ford.     These  facts  are  established.     That  Vaughan  JJJJ?1^; 
executed  to  Hillyer,  a  note  for  $20,  but  at  what  time  ™ct  how  the 
does  not  appear;  that  Vaughan  executed  a  note  for  credit  to  be 
$50  some  cents,  to  R.  Streshley,  who  assigned  it  to  J."  SJ^^j/rJSt 
B.  Pollett,  aad  Co.;  who  assigned  it  to  Hillyer,  who  oredftor  may 
jpstituted  suit  thereon  and  recovered  judgment;  that  make  the  ap- 
Vaughanpaid  Hillyer  $50,  on  the  14th  July,  1 823,  plication, 
taking  a  receipt  therefor,  in  which  Hillyer  states  that 
he  had  received  the  money  "on  account ;"  and  that  Hill- 
yer had  paid  considerable  sums  of  money  for  the  use 
of  Vaughan,  to  said  branch  bank,  of  which,  more  than 
$50  had  been  paid  anterior  to  the  date  of  the  receipt. 
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Hillyeb.  On  the  final  hearing,  the  court  decreed  that  the  injttnc2 
Vaughan.  t'on  should  be  perpetuated  in  part,  dissolved  in  part* 
,  .-■  •     ■     •  ! '  and  that  Hillyer  be  perpetually  restrained  from  col* 

lecting  the  note  for  #20;  to  reverse  which  decree,  this 

writ  of  error  is  prosecuted. 

The  bill  alleges  that  the  $50  were  paid  to  Hillyer 
with  a  distinct  understanding  that  they  were  to  be  ap- 
plied, first,  in  discharge  of  the  $20  note ;  and  the  residue 
to  be  credited  on  the  note  for  $50  some  dents.  This  is 
positively  denied  by  Hillyer,  who  says  the  money  was 
received  upon  and  in  payment  of  an  open  account,  as 
the  receipt  purports.  There  is  no  evidence  on  the 
subject,  other  than  that  which  the  receipt  furnishes, 
.  and  the  facts  already  set  forth. 

It  cannot  be  doubted  but  that  a  debtor,  at  the  time 
bf  payment,  has  a  right  to  designate  the  debt  on  which 
the  credit  shall  be  given,  but  if  he  does  not  make  his 
election  at  the  time,  then  the  creditor  may  apply  the 
payment,  or  it  shall  be  applied,  in  case  of  litigation, 
by  the  court,  according  to  the  dictates  of  equity.  As 
the  allegation  of  Vaughan  is  positively  denied  by  Hill- 
yer, we  are  left  to  consult  the  language  of  the  receipt* 
for  the  purpose  of  ascertaining  the  intent  of  the  par* 
ties.  Prom  that*  tire  cannot  resist  the  conviction,  that 
the  payment  was  made  on  an  open  account,  due  by 
Vaughan  to  Hillyer.  The  evidence  of  the  receipt, 
connected  with  the  deposition  of  Elliott,  shows  the. 
existence  of  an  open  account*  for  money  laid  out  and 
expended ;  and  there  is  nothing  in  the  record  which 
will  authorize  us  to  say*  that  the  account  had  ever 
been  closed  by  the  note  for  $30,  and  there  was  no  at- 
tempt to  show  that  it  had  been  discharged,  unlesft  by 
the  payment  of  the  $50*  There  is  no  ground  upon 
which  to  indulge  the  conjecture  that  Hillyer  was 
making  voluntary  payments  to  the  bank*  for  Vaughan, 
so  that  he  was  not  entitled  to  reimbursement. 

The  decree  must  be  reversed,  and  the  complainant^ 
bill  dismissed  with  cost,  and  his  injunction,  so  far  as 
it  had  been  retained,  dissolved  with  damages*  The 
plaintiff  in  error  must  recover  his  costs. 

Denny)  for  plaintiff* 
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Dunn  vs.  Dunn  and  Webster.  chawce**. 

-Error  te  the  Fayette  Circuit;  J  Etta  Bledsoe,  Jo^Ige.  Case  154. 

Practice  in  chancery* 

Judge  Uft  deewood  delivered  the  opinion  of  the  Court.  Jane  17. 

It  was  irregular  to  permit  an  amenda*  Erroneous  to 
tory  answer  to  be  filed  in  the  progress  of  the  trial,  aud  permit  a. 
then  to  proceed  with  it  without  giving  the  complainant  JJJtJJJJJJ^1 
an  opportunity  to  contest  the  matter  of  the  answer;  of  trial;  but 
and  had  it  been  shown  in  this  case,  that  the  complain-  C  ■»*"**  not 
ant  had  been  prejudiced  by  it,  we  should  have  revere-  jJJ|^jf||  „£ 
ed  the  decree.     But  without  the  amendatory  answer  be  reTeiied. 
the  court  should  have  decreed  for  the  defendants,  upon 
the  state  of  the  pleadings  and  proof. 

Decree  affirmed  with  costs. 

Loughborough^  for  plaintiff* 


Morgan  vs.  Boone.  appeal. 

"Error  to  the  Clarke  Circuit;  George  Sh  A  niton*  Judge.         Case  155. 

JurUdicHon.    Statute.    Evidence.    Setoff. 

Judge  Robertson  delivered  the  opinion  of  the  Court.  June  18. 

Boone  sued  Morgan  in  a  warrant,  before  Notioe  of  set 
a  justice,  on  an  account  for  $18,  with  a  credit  endorsed  off  to  a  de- 

Morgan  gave  Boone  a  notice,  in  writing,  that  on  the  wh,clJ  W0«W 
trial,  he  would  plead  his  account  against  him,  for  $45,  appeaUo^ir- 
which  was  stated,  as  a  set  off,  and  demand  a  judgment  cult  court, 
against  him,  for  the  balance  which  should  be  ascer-  judgment  for 
tSed  to  be'due.  **-£-  " 

On  the  trial  before  the  justice,  Morgan  obtained  a  l]^0™**' 
judgment  against  Boone,  for  $21  93  3-4  cents.     Boone  appeal  to  cir* 
appealed  to  the  circuit  court.     On   the   trial  in  the  cult  court 
circuit  court,  without  pleading,  in  writing,  no  other  ^ona^ehl 
testimony  being  introduced  by   Boone,  than  his  and  07the  peace* 
Morgan's  accounts,   and  the   notice  of  set  off,  the  appellant 
counsel  for  Morgan  insisted  that  this  was  not  admissi-  °,.a,t  Prova 
ble  evidence;  but  the  court  decided  that  it  was  proper  tho*jud™inVnt 
evidence,  for  the  consideration  of  the  jury.     It  being  for  appellee, 
then  suggested  by  the  counsel  for  Morgan,  tha£  if  the  uP°n  wt  **• 
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evidence  werte  admissible,  as  it  was,  in  writing,  it  wa* 
the  province  of  the  court  to  decide  on  its  legal  effect  j 
the  counsel  for  Boone,  agreed  that  the  court  might  in* 
struct  the  jury  peremptorily.  The  court  thereupon 
instructed  the  jury,  that  the  two  accounts  and  the 
notice  of  the  set  off*,  were  conclusive  evidence,  to  es- 
tablish the  account  of  Boone.  .  The  counsel  for  Mor- 
gan, then  asked  for  leave  to  argue  on  the  effect  and 
weight  of  this  evidence,  before  the  jury,  which  the 
court  refused;  and  thereupon,  the  jury  retired  and 
found  a  verdict  for  Boone,  for  the  amount  of  his 
account. 

Morgan  assigns  for  error.  1st.  That  the  circuit 
court  had  no  jurisdiction  of  the  case.  2d.  That  the 
court  erred  in  its  instruction  to  the  jury,  and  in  its  re- 
fusal to  permit  his  counsel  to  argue  his  case,  to  the 
jury. 

There  is  no  weight  in  the  first  objection.  As  Mor- 
gan had  obtained  a  judgment  against  Boone,  for  more 
than  fiv£  pounds,  Boone  could  not  appeal  to  the  county 
court.  "The  mailer  in  controversy"  is  certainly  above 
five  pounds* 

But  the  second  error  assigned  is  fatal  to  the  judg- 
ment. The  account  of  Boone  was  not  evidence  to 
prove  itself.  It  was  not  evidence  that  Morgan  owed  it. 
Boone,  as  plaintiff  below,  and  as  appellant,  was  bound 
to  introduce  proof  of  his  account.  If  he  failed  to  do 
it,  it  would  have  been  the  duty  of  the  court  to  dismiss 
his  appeal.  It  was  not  necessary  for  Morgan  to  offer 
any  evidence,  before  Boone  had  established  his  claim. 
The  fact,  that  the  account  was  used  or  even  proved, 
before  the  magistrate^  would  be  no  evidence,  unless  it 
had  been  also  proved,  that  Morgan  had  admitted  it  on 
the  trial,  in  the  cou  ntry.  There  was  no  proof  or  oflfer 
of  proof  of  this  kind. 

The  court  must  have  supposed  that  the  notice  of 
set  off,  was  an  admission,  either  express  or  tacit,  of 
the  account  of  Boone.  This  is  certainly  a  mistake. 
A  special  plea  of  set  off,  without  any  traverse  of  the 
plaintiff's  demand,  or  any  other  plea  denying  it,  might 
be  construed  as  admitting  it;  this  would,  perhaps*  be 
the  legal  effect  of  a  single  plea  of  set  offi  without  a 
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traverse.  But  surely  a  notice  of  set  off  can  hare  no  Elmbgb 
each  construction  or  effect  It  always  accompanies  or  Wilson. 
contains,  either   actually  or  by  intendment  of  law,  a  ■ 

denial  of  the  plaintiff's  demand.  A  notice  of  set  off 
is  admissible  only  under  the  general  issue.  As  there 
are  no  pleadings  in  writing,  on  trials  before  magis- 
trates, when  a  notice^of  set  off  is  given,  it  is  under- 
stood that  non-assumpsit  is  virtually  pleaded,  if  the 
warrant  be  on  an  account*  or  that  the  defendant  will 
be  allowed  to  make  any  other  legal  defence,  if  a  note 
be  the  foundation  of  the  suit. 

In  this  case,  could  not  Morgan  have  pleaded  in  form, 
non-assumpsit,  before  the  justice?  He  certainly  had 
sot  waived  his  right  to  do  so.  His  notice  did  not  dis- 
pense with  proof  of  Boone's  account.  It  meant  only 
that  if  Boone  should  prove  his  account,  Morgan  would* 
endeavor  to  obtain  a  judgment  for  the  excess  of  his 
account, over  Boone's;  and  that  if  Boon  should  fail  on 
his  proof,  Morgan  would  ask  a  judgment  for  the  whole 
of  his  claim. 

The  facts  which  the  court  decided  to  be  conclusive, 
were  not  even  prima  facie  evidence  of  Boone's  account 
Morgan  is  surely  not  bound  to  submit  to  the  erroneous 

instructions  of  the  judge.     He  is  not  concluded  by  the    

opinion  of  the  judge,  as  the  judge  seemed  to  think,, 
merely  because  he  had  consented,  that  he  should  de- 
cide the  question.  If  the  decision  be  erroneous,  he 
may  have  it  reversed.  It  is  mauifestly  erroneous,  and 
therefore  must  be  reversed. 

4  ^ 

The  case  is  remanded,  with  instructions  to  set  aside 
the  verdict,  and  order  anew  trial. 

Hanson^  for  plaintiff;  Simpson^  for  defendant.. 


Elledge  vs.  Wilson.  appeal. 

Error  to  the  EitiU  Circuit;  George  Shannon*  Judge.  Caie  156* 

Magistrate's  jurisdiction*      Statute.       Commonwealth's 
Banknotes*     Account* 

Judge  Robertson  delivered  the  opinion  of  the  Court.  jnn9  ]Qa 

Wilson   having  obtained  a  judgment  |n  istoYjtu 
against  Elledge,  before  a  magistrate,  for  $24  62  1-2  tieet  of  the 
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Ellido»       cento,  the 
W.JoV        on  the  verdict 


latter  appealed  to  the  circuit  court,  where* 
lict  of  a  jury  against  him,  a  judgment  was 
,  rendered  in  favor  of  Wilson,  for  $24  62  1-2  cento,  i» 
peace  bad  no  notes  of  the  Bank  of  the  Commonwealth,  it  having 
jurisdiction  been  proved  that  the  contract  was  for  such  paper, 
over  accounts  * 

in  com'Uii.         The  only  question  presented  by  the  record,  for  ewr 
ending  oto     decision,  is,  whether  the  magistrate  had  jurisdiction? 
*°t*f  1824*       The  act  of  ,824>  giving  jurisdiction  to  magistrates, 
Serioo  ncttj    over  contracts  in  writing,  for  Commonwealth's  paper, 
p.  997,  does    not  exceeding  $50  in  amount,  does  not  apply  to  an 
not  apply  to    account. 
account!. 
Where  justice      fo  1826,  a  magistrate  had  no  jurisdiction  over  a  sum 

?e^er.P]ndge.  to  PaPer>  ,ar&er  *"  ««  PomiKta,  unless  it  was  due  by 
mentforn  note  or  other  written  obligation.  If,  therefore,  the 
•am  greater  $24  62  1-2  cents  had  been  of  less  value  than  five 
^ithin^tho  P°unds,  (and  whether  it  was  or  not,  we  do  not  judicially 
appellate  know,)  and  it  were  conceded  that  the  justice  might 
eogniiance  of  have  rendered  judgment  for  its  value  in  specie,  as  he 
county  court,  jja8  not  jone  so^  but  given  judgment  for  a  sum  beyond 
which™  bad  bis  jurisdiction,  his  judgment  was  invalid  for  want  of 
nojuritdio-     legal  authority. 

tion,  the  par-  ,  _  j   _  .  t  . , 

ty  injured  If  the  magistrate  could  take  cognizance  of  the  ease, 

must  apply  the  c\rcll\t  C0Urt  had  no  jurisdiction,  because,  if  the 
to  the'cireuU  amount  had  been  under  five  pounds,  the  appeal  should 
court.  have  been  to  the  county  court*    If  the  circuit  court 

had  jurisdiction,  therefore,  the  magistrate,  had  not,  so 
that  in  any  view  of  the  case,  the  judgment  is  erroneous. 
But  if  the  magistrate  had  jurisdiction,  and,  there- 
fore, the  appeal  ought  to  have  been  to  the  county  court, 
then  it  would  have  been  the  duty  of  the  circuit  court, 
to  dismiss  the  appeal  and  remit  the  appellee  to  his 
judgment,  before  the  justice.  It  is,  consequently,  ne- 
cessary to  decide  directly,  whether  the  magistrate  had 
jurisdiction.  As  we  have  already  intimated,  he  had 
not.  He  could  not  give  judgment  for  more  than  five 
pounds,  unless  the  demand  had  been  due  by  note  or 
account  for  money.  And  as  he  had  rendered  judgment 
for  more  than  five  pounds,  Elledge  could  correct  hia 
*"-  -or  by  appeal  to  the  circuit  court  alone,  which  ought 
'  to  have  decided  in  his  favor,  for  want  of  jurisdiction  by 
the  justice, 
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Judgment  reversed,  and  the  cause  remanded,  with  Comdrwi 
instructions  to  set  aside  the  verdict,  and  render  a  judg-  GAftJ^BR4 
meat  according  to  this  opinion. 

Breck,  for  plaintiff;  Allan,  for  defendant. 


Condren  vs.  Gardner.  .    s*akder. 

Error  to  tbo  Calloway  Circuit ;  B.  Shackliford,  Judge.         Caao  157. 

Slander.   Declaration.    Faulty  Count.     General  Verdict. 

Statute.  June  ,8# 

Judge  Robbrtiom  delivered  the  opinion  of  the  Court  By  43d  too.  of 

This  was  an  action  of  slander,  by  Con-  jheactregu- 
dren  and  wife,  against  Gardner.    The  declaration  con-  p^J^- 
tained  five  counts,  the  last  of  which  is  defective,  be-  it,*,,  i  \y\%. 

cause  it  recites  words  which  are  not  actionable*  *&£>  general 

verdict  upon 
The   plaintiffs  succeeded  in  the  first  trial,  on   the  several 
general  issue.     The  jury  found  a  general  verdict  for  con,ntl  &°°*1 
$60  in  damages.     On  motion,  the  court  arrested  the  thecooRU 
verdict  for  the  defectiveness  of  the  fifth  count;  to  which  defective, 
the  plaintiffs  excepted. 

On  the  second  trial  the  verdict  was  for  the  defen- 
dant, and  the  court  rendered  judgment  upon  it. 

To  reverse  this  judgment  and  the  opinion  of  the 
court,  on  the  motion  for  arrest,  this  writ  of  error  is 
prosecuted. 

There  can  be  no  doubt  the  verdict  was  good,  and 
that  therefore,  the  court  erred  in  setting  it  aside. 

InChitty  and  Tidd,  and  other  books  on  pleading  and 
practice,  the  doctrine  is  laid  down  explicitly,  and  with- 
out any  discrepancy,  that  a  general  verdict  on  several 
counts,  any  one  of  which  is  bad,  cannot  be  sustained. 
And  this  is  perfectly  consistent  with  the  philosophy  of 
pleading,  and  results  from  the  plainest  principle.  But 
it  is  overruled  by  a  statute  of  this  state.  By  the  43d 
section  of  the  act  regulating  civil  proceedings,  it  is 
provided,  that  ilwhere  there  are  several  counts,  one  of 
which  is  faulty,  and  entire  damages  are  given,  the  verdict 
shall  be  good,  but  the  defendant  may  apply  to  the  court 
to  instruct  the  jury  to  disregard  such  faulty  count;''  t 
Pig,  2*5, 
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Gill 

VS. 

Warren's 

AD' AIR. 


Wherefore,  the  judgment  is  reversed,  the  last  verdict 
set  aside,  and  the  cause  remanded,  for  a  judgment  to 
be  entered  in  favor  of  the  plaintiffs,  on  the  verdict  in 
their  favor. 

Denny,  for  the  appellant. 


Assumpsit. 
Caw  158. 


Jute  18. 

If  a  party, 
knowing  a 
witness  to  be 
absent,  volun- 
tarily risks  a 
trial,  no  new 
trial  oan  be 
granted,  on 
aoooant  of 
alleged  sur- 
prise, a  riling 
from  tbe  ab- 
sence of  such 
witness,  no 
natter  how 
important  tbe 
facts  which  it 
ma j  bepon- 
tively  a? erred 
■uch  witness 
woold  have 
proved. 
Wot  necessa- 
ry that  the 
general  issue, 
and  ifoiitier, 
•hoc  Id  be 

S read  upon 
e  record. 
Note  that 
they  were 
filed  suffi- 
cient. 


GUI  vs.   Warren's  Administrator. 

Error  to  the  Scott  circuit;  J.  Bledsob,  Judge.. 

New  IriaL     Affidavit. 

Judge  Robertson,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  by  GHF 
vs.  Warren's  administrator,  for  money,  alleged  to 
have  been  received  several  years  ago  by  Warren  to 
the   use  of  Gill. 

On  the  general  issue,  the  jury  found  a  verdict  for 
the  defendant.  Gill  moved  for  a  new  trial,  on  two 
grounds.  1st.  That  the  verdict  was  contrary  to  evi- 
dence. 2d.  That  a  witness  summoned  by  the  plain- 
tiff, did  not  attend  the  trial,  whereby  Gill  was  sur- 
prised. 

The  court  overruled  the  motion,  and  entered  judg- 
ment for  the  defendant,  on  the  verdict. 

Whatever  may  be  the  weight  of  probabilities  on 
either  side,  the  verdict  must  stand.  The  facts  justi- 
fied a  finding  for  the  defendant. 

The  affidavit  of  the  surprise,  is  certainly  insufficient. 
It  discloses  the  fact,  that  the  absent  witness  was  called 
before  the  jury,  was  sworn,  and  that  the  plaintiff  ven- 
tured to  go  into  the  trial,  on  the  haziard  of  his  present- 
ing himself  in  due  time.  The  affidavit  is  sworn  to  by 
the  counsel  only,  and  does  not  shew  the  materiality. of 
the  witness;  it  does  not  disclose  the  facts  which  be 
would  prove.  It  does  not  affirm' that  he  would  prove 
any  thing,  it  only  suggests  as  tbe  belief  of  the  coun- 
sel, that  bis  testimony  would  be  important;  hence  it 
contains  no  semblance,  of  a  sufficient  cause  for  a  new 
trial.  The  affidavit  would  have  been  insufficient,  even 
if  it  had  stated  positively,  that  material  facts  could 
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have  been  proved  by  the  delinquent  witness.    For  if  PAi'*°**,B 
a  party,  knowing  that  his  witness  is  absent,  will  volun-       H*i** 
tarily  risk  a  trial,  the  absence  of  the  witness  can  far-  Moore. 
nish  no  ground  for  a  new  trial.  - 

It  is  urged,  that  there  ought  to  have  been  a  new  tri- 
al, because  the  jury  was  sworn  to  try  the  issue,  and 
there  is  no  plea-or  joinder  in  the  record. 

The  record  states,  that  the  plea  of  non-assumpsit 
was  filed  and  joined,  and  the  jury  sworn  to  try  this  issue* 
In  such  a  case,  it  seems  to  us,  that  neither  law  nor 
reason,  would  exact  more.  Why  if  it  necessary,  that 
this  court  should  see  the  plea?  Surely  not  to  decide 
whether  it  be  good  in  form  or  substance.  It  was  not 
-objected  to.  It  could  not  be  impertinent,  nor  insuffi- 
cient, nor  could  the  issue  upon  it,  be  immaterial. 

In  many  cases,  perhaps,  in  most  that  occur,  it  would 
be  necessary,. that  the  pleadings  should  be  written  and 
filed,  and  in  such  cases,  an  entry  on  the  order  book,  that 
certain  pleas  were  filed,  or  certain  issues  made  up, 
would  not  supply  the  absence  of  the  pleadings  them- 
selves. But  there  can  be  no  reason  for  requiring  a 
plea  of  non-assumpsit,  to  be  spread  on  the  record.  In 
practice,  it  is  not  always  done.  It  would,  however, 
certainly  be  better,  if  it  were  always  done.  If  the  re- 
cord shew,  that  an  issue  on  the  plea  of  non-assumpsit 
was  tried,  this  court  will  not  reverse  the  judgment,  be- 
cause the  plea  is  not  transmitted  here. 

The  judgment  is  affirmed. 

Monroe,  for  plaintiff;  Dana,  for  defendant. 


Passwords  Heirs  vs.  Moore.  chajc*et. 

Error  to  the  Mercer  Circuit;  William  L.  Kelly,  Judge.      Case  159. 

Specific  performance.     Constructive*  Notice.     Printer's 

certificate.     Infants. 
J  edge  Robertson  delivered  tbe  opinion  of  the  Court.  jDDe  jg. 

Thomas  P.  Moore  filed  his  bill  in  chan-  Covenant 
eery,  against  the  heirs  of  Augustin  Passmore,  for  a  that  deed 
specific   execution  of  a  contract,  in  writing,  said  to  Valine  made 
have  been  executed  by  the  said  Augustin,  in  his  life-  whentneco11* 
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Pammoed'i    time,  to  William  Robertson,  for  the  conveyance  of  ft 

"*i"       tract  of  land.     He  alleged,  that  the  bond  for  a  title  had 

Moore.  been  assigned  to  him,  and  that  be  had  "complied  wiA 

— *  the  conditions  of  the  said  bond,  on  his  part." 

■deration  *  * 

money  is  The  bond  contains  a  condition,  that  the  deed  shall 

paid.  Pay-  j,e  ma(jef  whenever  William  Robertson  shall  pay  $999 
dittoD^rece-  f°r  tDe  land,  for  which  sum  be  had  executed  his  note. 

cate*of  pHn-"  Some  of  the  heirs  being  infants,  their  guardian  ad 
ter,thatno-    Mm,  required  proof  in  tiis  answer,  of  all  the  material 

tice  against     allegations  of  the  bill. 

absent  dePts.  * 

had  been  pub-.     The  subpoena,  which  was  served  oti  Some  of  the 

weeks  J'1"0*   ot^er  heirs,  was  made  returnable  to  the  term,  at  which 

without  date  *oe  decree  was  rendered. 

oIendininiuf.  At  thc  Ju,7  temi*  1823>  there  Wa8  m  0fder  to  ** 
orient.'        *  vertise  against  some  of  the  heirs,  who  were  nou-resi* 

Error  to  pro-   dents.     The  succeeding  term  was  in  October.     The 
cwata^  P«nter  certified  on  the   12th  of  November,  that  the 
pearanceP"     order  had  been  published  nine  weeks,  without  stating 
term.  If  de-    when  the  publication  was  commenced  or  ended, 
oree  against         .      ■  .  .  «  ■  * 

infants,  time  In  this  crude  state  of  preparation,  the  court  decreed 
most  be  riven  a  specific  execution,  and  did  not  reserve  to  the  infanta, 
to^qn/stton*6'  tune-after  they  should  become  21  years  old,  to  contest 
decree*  the  decree. 

There  are  several  errors  tn  this  decree,  for  any  one 
of  which,. it  should  be  reversed. 

1st.  There  is  no  proof  that  the  consideration  had 
been  paid.  The  payment  of  it  is  not  even  alleged  ia 
the  bill.  The  averment/  that  Moore  had  complied 
with  the  conditions  on  his  part*  is  irrelevant  and  imma- 
terial. There  were  no  conditions  on  his  part.  Robert- 
son had  given  his  note  for  the  consideration,  aud  the 
deed  could  not  be  demanded,  until  payment.  It  ia  not 
alleged  that  Robertson  had  paid  the  consideration,  or 
that  Moore  had  done  it  for  him*  The  bill,  therefore, 
is  defective.  And4f  it  had  contained  equity,  there  is 
not  a  particle  of  proof,  to  uphold  it.  The  answer  of 
the  infants  requires  proof. 

2d.  It  was  certainly  erroneous  to  pronounce  a  de- 
cree at  the  appearance  tern)*  The  act  of  Assembly 
h  explicit  on  this  point 
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Sd.  There  is  no  sufficient  evidence  of  constructive  E*«* 
hotice,  to  the   non-resident  defendants.     The  certifi-  gMITJ*-  . 
cate  of  the  printer  does  not  show  expressly,  nor  by  >■» 

Necessary  or  even  reasonable  construction,  that  th£ 
order  of  publication,  had  been  inserted  in  his  paper, 
two  successive  calendar  months,  preceding  the  Octo* 
ber  tetm,  to  which  it  was  returnable.  This  is  a  fatal 
defect. 

4th.  The  court  ought  to  have  allowed  time,  in  its 
dectee,  for  the  infant  defendants  to  contest  it,  after 
they  shall  have  attained  21  years  of  age.  Shield's 
heirs  vs.  Bryant,  3  Bibb,  525;  Pope,  &c.  vs.  Lancas- 
ter, &c.  5  Litt.  76. 

Wherefore,  the  decree  is  reversed,  and  the  cause  re- 
minded, for  further  proceedings,  consistent  with  this 
opinion. 

Hoggin^  for  plaintiffs;  Daviess,  for  defendant* 


Emily  vs.  Smith.  tre»pam. 

ferror  to  the  Montgomery  Circuit ;  Silas  W.  Robbtns,  Judge.      Case  160. 

Manumission.     Guardianship* 

Judge  Underwood  delivered  the  opinion  of  the  Court.  June  18*. 

Thb  deed  under  which  the  plaintiff  in  Deed  of  men- 
error  claims  her  freedom,  completely  emancipated  her,  omiMion,  the 
from  the  time  of  its  execution,  with  the  reservation  to  Sthe?n1ran£ 
retain  the  guardianship  of  Emily,  then  an  infant,  until  referred  to 
she  should  arrive  at  age.  .  This  reservation  was  per-  *he  grantor, 
sonal  to  Enoch  Smith*  -  The  defendant  had  no  right  to  The  2f  Jj[i 
retain  the  plaintiff;  against  her  will,  after  the  death  of  eTTwitlThii 
said  Enoch.     The  evidence  conduced  to  show  an  illegal  death, 
detention-.     The  court  erred  in  their  instructions  to 
the  jury,  to  find,  as  in  case  of  a  non-suit. 

The  judgment  must,  therefore,  be  reversed  with 
costs,  and  a  new  trial  awarded. 

Monroe,  for  plaintiff;  Triplet!,  for  defendant* 
Vol.  I.  C4 


Digitized 


by  Google 


594  J.  J.  MARSHALL'S  REPORTS. 

cbakcmt.  Skinner  vs.  Skinner,  fyc. 

Cats  161.  Appeal  from  the  Clarke  circuit;  George  Srawkow,  Judge. 

Administrators.     Settlement.     County  court.     Lapse  ef 
time. 

Jane  18.  Judge  Underwood  delivered  the  opinion  of  the  Court. 

This  record,  although  consisting  of  more 
than  300  pages,  presents  nothing  new  or  difficult.  The 
4  complainant's  claim  to  the  land,  is  not  supported.  It 
does  not  appear  that  bis  ancestor  was  entitled  to  anj 
particular  tract.  The  bond  he  held  on  the  Beak, 
shows  that  he  was  not.  All  that  the  complainant  or 
his  ancestor  could  claim,  would  be  damages  from  the 
Beals;  and  if  the  defendant,  Cornelius,  by  compromise 
with  them,  has  taken  a  lesser,  or  obtained  a  greater 
▼alue,  by  taking  property,  he  is  only  responsible  for 
the  exact  amount  of  damages  which  the  Beats  were 
liable  to  pay.  Had  it  been  clearly  shown,  that  the 
Beals  procured  the  land  and  conveyed  it,  or  caused  it 
to  be  conveyed  in  satisfaction  of  their  covenant,  it 
might  have  altered  the  case,  but  for  the  purchase  made 
by  the  defendant,  Cornelius,  of  the  complainant's  in- 
terest in  the  covenant. 

The  attempt  to  unsettle  the  accounts  and  settlement* 
Bill  to  quei-  of  the  defendant,  Cornelius,  as  administrator  on  the 
tion  the  act*  estate  of  his  and  the  complainant's  father,  and  to  set 
CT»M.mafter '  a8^e  ^e  ■B^°f  negroes,  although  purchased  by  the 
settlement  administrator  in  part,  when  these  settlements  and  sales 
with  county  were  made,  under  the  sanction  of  the  county  court, 
e^ed'fn^or1  where  administration  was  granted  in  Virginia;  and 
SOorSOyean,  when  they  have  been  acquiesced  in,  by  the  distribt- 
by  rnardian  tees  and  their  guardians,  between  "twenty  and  thirty 
and  afterP,tnt  7ear8  before  the  bringing,  of  tbis  suit;  and  when  the 
complainant  complainant  was  of  full  age,  twelve  or  thirteen  years 
of  age,  1*  or  before  the  institution  of  his  suit,  and  tired  with,  and 
J3  V*t*\  n°t-  near  ^e  defendant,  Cornelius,  seven  or  eight  years  of 
*&  "  that  time,  cannot  be  tolerated,  withdut  the  most  satis* 

factory  evidence  of  fraud.     There  is  no  such  evidence. 

Upon  the  whole  case,  we  think  there  is  no  cause  for 

reversing  the  decree. 

The  decree  is  affirmed  with  costs. 

Hanson,  for  appellant;  Allan,  for  appellees. 


Digitized 


by  Google 


JUNE,  1S29.  595 

Bain  vs.  Harrison.  cwamcwt. 

Error  to  the  Fayette  Circuit;  Thomas  M.  Htcutr,  Jodge.      Case  168. 

Chancery  jurisdiction.    Defence  at  law.     Injunction. 

lodge  Robertson  delivered  the  opinion  of  the  Court.  jane  19, 

Harrison  obtained  a  judgment  on  the 
following  note,  for  the  nominal  amount  in  specie: 

«269  5  1-2.  Lexington,  May  8,  1821. 

"Ninety  days  after  date,  we  jointly  and  severally 

Eromise  to  pay  to  Robert  C.  Harrison,  or  order,  two 
undred  and  sixty-nine  dollars  5  1-2  cents,  for  value 
received;  witness  our  hands  and  seals,  the  date  above. 
Payment  in  state  paper. 

"PATTERSON  BAIN,  (Seal.) 
«E.  YEISER,  (Seal,) 

«THOS.  BODLEY,      (Seal.)" 

A  bill  in  chancery  was  filed  to  enjoin  the  judgment, ,ft  6^\  m 
on  the  ground  that  it  was  for  too  much,  and  that  Har-  aJnUo^be*" 
rison  ought  to  be  compelled  to  accept  Bank  paper,  in  entered  a- 
discharge  of  it,  which  he  refused  to  do.     He  answer-  «ainJ*  him*. 
ed   the  bill,  denying  its  allegations;  and  on  bill  and  D°ai amouBt** 
answer,  the  injunction  was  dissolved,  and  the  bill  dis-  of  a  note, 
missed.     To  reverse  this  decree,  this  writ  of  error  is  whjob,  upon 
prosecuted.  SwS&* 

The  decree  is  right.     The  injunction  was  improvi-  dJJJJJJlior 
dently  granted.     The  bill  contained  no  equity.    The  will  not  grant 
note,  on  its  face,  was  payable  in  paper,  and  in  nothing  relied  noon 
else.     Harrison,  therefore,  had  a   right  to  recover  J^JJ^^j.. 
judgment  for  no  more  than  the  value  of  the  paper,  in  meot  was  for 
specie.    If  the  court  gave  hhn  judgment  for  more,  the  too  much, 
error  could  have  been  corrected  by  this  court,  on  an  J^j^jjjjj* 
appeal  or  writ  of  error.    But^  the  chancellor  surely,  00mplete. 
cannot  correct  or  reverse  the  judgment. 

Bain's  remedy  was  at  law.  By  defending  the  suit* 
he  could  have  prevented  a  judgment  for  more  than 
the  value  of  the  bank  paper.  He  had,  therefore,  no 
pretext  for  appealing  to  the  chancellor.  Besides,  the 
allegations  01  his  bill  were  denied,  and  there  was  no 
proof. 

Wherefore,  the  deeree  is  affirmed. 

Hoggin  and  Loughborough,  for  plaintiff;  Richardson^ 
fo(  defendant. 
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OflA«csav.  Williams  vs.  Potts,  &rc. 

Cats  16X  Error  to  the  Nicbolet  Circuit;  H.  O.  Browk,  Jadge* 

Specific  performance.   Recision.    Representations*     Title*. 
Costs*    Damages*     Time. 
Juno  19.  Judge  Hobk*tsow  delivered  the  opiate*  of  the  Court. 

Williams  purchased  a  tract  of  land  from 
Cofenant  to  Yater,  for  which  Yater  bound  himself  to  make  a  spe- 
tTaL?  with  cia'  warrantJ  deed,  as  soon  a§  the  whole  consideration 
•fecial 'war-  should  be  paid.  Williams  having  paid  all  the  price 
rooty,  co-  except  the  last  instalment,  Potts,  the  assignee  of  the 
▼enantor  notc  therefor,  obtained  a  judgment  against  him.  To 
ceupietefo*  enjoin  this  judgment,  the  bill  in  this  case  was  filed.  It 
gal  title.  Bill  charges,  among  other  things,  a  payment  of  $50,  for 
For  convey-  which  no  credit  was  allowed;  that  later  represented 
towodor  that  he  had  a  perfect  legal  title  to  the  land,  derived 
complete,  er-  from  the  patentee,  Abercrombie.  But  that  the  title 
roneoui  to       had  never  passed  from  Abercrombie  to  Fowler,  under 

ou^eoVwiog  wbom  *ater  held'  and  that  Yater  had  removcd  f"» 
title.  the  state.    There  is  a  prayer  for  a  specific  execution, 

If  title  iocom-  if  the  legal  title  be  in  Yater;  otherwise,  for  a  recisioa 
ttr«M    «f  the  contract. 

to  rescinded,  Yater  denies  fraud ;  denies  that  Williams  is  entitled 
fraud  time*  to  an J  credit ;  insists  that  his  title  is  complete,  and  offers 
given  to  oom-  a  deed.  He  does  not,  however,  deny  that  he  stated 
riete  the  title  that  he  had  derived,  and  held  all  the  title  of  the  paten- 
plaioant  bai  tee>  and  *n  exhibiting  the  evidences  of  his  deduction 
a  right  to  go  of  title,  he  shows  that  Abercrombie,  had  only  con- 
into  chancery  veyed  to.  Fowler,  for  specified  purposes,  and  held  a 
talma?  t0    mortgage  on  the  land,  to  secure  their  fulfilment 

coiti*  hd™*  ^e  circuxt  cogrt  *8S0'ved  the  injunction,  and  dis- 
damagei.        missed  the  bill,  and  made  no  decree  as  to  the  title. 

This  decree  is  erroneous.  1st.  The  title  is  not  com: 
plete.  The  patentee  has  not  conveyed  to  Fowler,  the 
absolute  fee  simple.  Abercrombie,  the  patentee,  con- 
veyed to  Fowler,  14,000  acres,  and  Fowler  then  mort- 
gaged the  land  to  Abercrombie,  as  a  security  for  con- 
veyances, by  Fowler,  to  such  persons  as  had  previously 
bought  from  Abercrombie;  and  it  does  not  appear 
whether  the  deed  from  Fowler,  violates  this  con- 
dition or  not  And,  although  Yater  was  only  bound  to 
convey,  by  deed  of  special  warranty;  nevertheless,  he 
cannot  perform  this  engagement,  unless  be  baa  a  coiq* 


Digitized 


by  Google 


JUNE,  1829.  597 

plete  legal  title.  He  is  bound  to  make  h  legal  title  to  Williams 
Williams.  This  he  cannot  do,  unless  he  hold  a  legal  pOTT,8'ftc. 
title.  As,  therefore,  he  was  unable  to  comply  with  ,,„  ! — 1* 
his  covenant,  and  had  left  the  state,  Williams  had  a 
right,  on  this  ground,  to  an  injunction.  Consequently, 
the  injunction  ought  not  to  have  been  dissolved,  nor  a 
decree  rendered  for  costs  and  damages.  2d.  As  Ya- 
ter  was  called  on  to  exhibit  his  title,  and  thf  court 
naked  to  decree  a  conveyance,  if  the  title  were  good,  it 
was  erroneous  to  dismiss  the  bill,  without  making  a 
decree  for  a  title.  3d.  As  the  title  is  not  shown  to  be 
complete,  the  courtought  either  to  have  perpetuated  the 
injunction  and  rescinded  the  contract,  or  to  have  given 
Yater  a  reasonable  time,  to  obtain  or  exhibit  the  title. 
Williams  is  not  bound  to  accept  a  deed  from  Yater, 
unless  it  will  convey  a  complete  legal  title.  It  is  not 
material  whether  Yater's  title  be  the  best  or  not,  but 
it  must  be  complete  in  itself.  A  covenant  for  a  special 
warranty  title,  is  nothing  less  than  a  covenant  for  a 
legal  title.  A  covenant  for  title,  without  any  war- 
ranty, binds  the  covenantor  to  make  a  good  legal  title. 
The  only  difference  between  a  general  and  special 
warranty,  is,  that  the  one  binds  the  covenantor,  and 
the  other  does  not,  to  indemnify  the  covenantee,  for 
an  eviction  by  a  stranger.  Each  is  equally  broken, 
if  the  warrantor  had  no  title,  regularly  derived  from 
the  commonwealth. 

If  Williams  desired  to  render  his  title  unquestiona- 
ble, he  ought  to  have  made  Fowler  and  Abercrombie 
parties. 

As  in  this  case,  it  is  probable  that  there  was  no  fraud, 
and  that  Yater  believed  that  his  title  was  perfect;  and 
as  Williams  has  enjoyed  the  uninterrupted  use  and 
possession  of  the  land,  and  it  would  be  difficult,  by  a 
recision,  to  place  the  parties  in  "statu  quo,"  it  will  be 
proper,  to  allow  Yater  time  to  obtain  the  legal  title, 
in  an  unquestionable  shape.  This  will  be  justice,  and 
Williams  being  complainant,can  ask  nothing  more  than 
justice. 

Wherefore,  the  decree  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  instructions  to 
allow  Yater  a  reasonable  time  for  obtaining  the  legal 
title,  if  he  has  not  such  title,  or  if  he  has,  for  shewing 
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Kajmca,  *o.  that  feet,  by  making  the  proper  parties  for  that  pur- 
Pavon'to.     pose,to-wit:  Fowler  and  Abercrombie;  and  if  he  shall 

L— 1—  procure  the  title,  or  show  that  he  already  has  acquired 

it,  to  decree  a  conveyance  of  it  to  Williams,  and  dis- 
miss his  bill,  and  dissolve  his  injunction,, without  costs 
or  damages;  but  to  rescind  the  contract  on  equitable 
terms,  if  Yater  shall  refuse,  or  be  unable  to  procure 
or  to  prove  a  complete  title  from  the  patentee. 

Depezoy  for  plaintiff;  C.  S.  Bibb  for  defendant 


covenaht.  Kemper  et  al$.  vs.  Pryor  et  als. 

Cm*  164.  Error  to  the  Old  bam  Circuit ;  Hsicar  Da  vines,  Judge. 

Jfon  ert  factum.    Evidence, 

J  one  19.  Judge  Robertson,  delivered  the  opinion  of  the  Court. 

On  an  issue  ol  non  est  factum,  in  an  a<K 
Covenant,  tion  of  covenant  by  the  plaintiffs  against  the  defendants 
plea,  turn  at  jn  error,  the  plaintiffs  proved,  that  one  of  the  subscri- 
■ab^oto*0  b*ng  witnesses  to  the  covenant,  (there  being  two,)  wag 
witnesses:  the  unknown,  and  it  appeared  by  inspection,  that  hisattes- 
•ignature  ef    tntion  was  illegible.     They  also  proved,  that  before 

and  himtelf  the  date  of  the  writ>  thc  ofher  witness  to  the  writing, 
not  known,  had  removed  from  the  State  to  parts  unknown;  and 
the  other  wit-  that  they  had  not  only  made  diligent  enquiry,  but  had 
movedftdand  ^"g^1  for  hin™  in  and  out  of  the  State,  and  had  been 
tho'  sought,  unable  to  abtain  any  information  as  to  his  residence, 
not  to  be  or  to  find  any  person  who  was  acquainted  with  his 
Ruled  that  ^and  writing.  They  then  offered  to  prove  by  other 
it  wat  compe-  testimony,  that  the  defendants  had  authorized  an  agent 
tent  to  intra-  to  sign  the  covenant  for  them,  who,  in  pursuance  of 
dll0e  h^had  ^at  authority»  had  subscribed  their  names  to  it.  The- 
signed  the  court*  refused  to  admit  this  evidence:  and  whether,  in 
names  of  the    this,  it  was  right,  is  the  only  question  for  our  consider- 

defHi-*"        ation. 
prove  that  he 

had  done  so  The  opinion  of  the  circuit  Judge,  is  clearly  errone- 
quest."  n*  OVkS*  Before  evidence  of  a  secondary  or  inferior  grade 
is  admissible,  the  non-production  of  that  of  a  higher 
degree  of  credit,  must  be  satisfactorily  accounted  for. 
The  reason  is,  that  withholding  the  best  evidence  of 
which  the  case  is  susceptible,  creates  a  stroDg  presump- 
tion against  the  credibility  of  the  fact,  attempted  to  be 
proved. 
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But  whenever  the  fact  in  issue,  is  not  susceptible  of  Kempeb,  fte. 
better  evidence  than  thrft  offered,  or  if  it  be,  a  suffi-  paroEl'ft0. 

cient  apology  can  be  made  for  not  producing  it,  the      

reason  of  the  rule  entirely  fails;  and  therefore,  the  rule 
itself  does  not  apply.     1  Starkie,  388-90. 

Hence,  if  a  subscribing  witness  be  ascertained  to  be 
dead,  or  for  any  other  cause  beyond  the  power  of  the 
court,  proof  of  his  hand  writing  is  admissible;  6o  if 
by  interest,  or  otherwise, he  be  incompetent.    lb.  337. 

These  doctrines  are  understood,  and  admitted  by  all, 
who  have  any  pretensions  to  learning  in  the  science  of 
the  law. 

If  the  death  or  absence,  or  incompetence  of  the  sub- 
scribing witness  will  let  in  proof  of  his  hand  writing, 
why  is  not  the  rejected  evidence  in  this  case  compe- 
tent, after  it  is  ascertained  that  it  is  impossible  either 
to  produce  the  witness  or  protf  of  bis  hand  writing? 

There  can  be  no  doubt  that  it  is  admissible;  and  thia 
is  demonstrated  not  only  by  the  analogy  and  reason  of 
the  law, but  by  express  authority.  See  3  Binne/,  192$ 
1  Hay w.  238.  These  are  not  authoritative  decisions. 
But  they  are  the  opinions  of  intelligent  courts  on  the 
common  law  of  evidence ;  they  are  entitled  to  respect, 
and  their  influence  should  be  decisive,  as  it  is  corrobora- 
ted by  reason  without  being  perplexed  by  any  opposing 
"dicta." 

If  the  signature  of  the  witness  be  erased,  or  be  not 
legible,  his  hand  writing  cannot  be  proved;  and  there- 
fore, the  next  evidence  in  degree,  may  be  introduced. 
1  Starkie,  337.  So  if  the  witness  cannot  be  found,  after 
diligent  search,  his  hand  writing  may  be  proved.  Cook 
et  als.  vs.  Woodrow;  5  Cranch,  13.  * 

We  would  be  at  a  loss  to  imagine  stronger  reasons 
for  introducing  inferior  testimony,  than  those  furnished 
in  this  case.  Indeed  it  is  not  inferior  in  credibility  or 
effect,  but  only  in  its  legal  grade. 

The  plaintiffs  had  done  all  that  they  could  do;  th« 
law  will  require  no  more.  Their  testimony  was  legal, 
and  ought  to  have  been  admitted. 

Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

C.  S.  Bibb,  for  plaintiffs* 
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motiok.  Thompson  vs.  Ross. 

Cats  105.  Error  to  the  Fleming  Circuit;  W.  P.  Roper,  Jodga* 

Sheriff.    Execution.    Return.     Statute* 

Jane  19.  Judge  Underwood  delivered  the  opinion  of  the  Court. 

By  the  4th  section  of  an  act  passed  id 
The  4th  tec.  1811,  2  Dig.  1144,  it  is  provided  in  substance,  that 
of  the  act  of  4*DO  sheriff  shall  be  compelled  or  required  to  go  out  of 
Wu  excuses  *"9  count7»  to  render  his  return  of  any  writ  of  execu- 
•heh'fft  for  tion  to  him  directed,  provided  he  shall  enclose  such  ex- 
failing  to  re-  ecu  tion,  with  his  return  thereon,  (keeping  a  copj  there- 
to? for^ood  of)  d'rected  to  thc/rfatnhjfor  his  attorney,  and  send  thtf 
oaote.'  v^ben  same  by  mail  to  the  county  wherein  the  court  is  hoi- 
•heriff  has  den,  whence  such  execution  issued/9  If  there  be  no 
feth'h11  *°°*  Post  °®ce  *n  ^e  coantvi  then  the  sheriff  is  to  resort  to 
complied  "other  safe  conveyance."  An  execution  for  $265  36, 
with  the  re-  with  interest  from  the  3rd  of  August,  1 824,  in  favor  of 
qoisiteiof  the  tf,e  defendant  in  error  (Joseph  Ross,)  against  W.  J.  Bat* 
ottierVfr*  *t°n)  which  issued  from  the  clerk's  office  of  the  Flern- 
•pecte,  and  ing  circuit  court, 'directed  to  the  sheriff  of  Nicholas 
bat  actually  county,  returnable  on  the  Saturday  succeeding  the  first 
SecttUen*11  Monday  in  September,  1826,  came  to  the  hands  of 
emanating      Wm.  H.  Thompson,  a  deputy  for  the  plaintiff  in  error, 

from  another  who  was  sheriff,  on  the  20th  July,  1826. 
county,  in  a 

letter,  for  the  Iu  proper  time  the  deputy  enclosed  the  execution! 
Pu^>0,e.tof  with  his  return  thereon  uno  property  found,"  keeping 
tnrnelin™*  a  copy  thereof,  in  a  letter  directed  to  "Johnston  Ross, 
time,  has  pot  or  his  attorney,  Flemingsburg,  Kentucky,"  and  depos- 
it in  the  pott  jte(j  tfce  ietter  with  its  contents  in  the  post  office  in 
id  to  the  "Carlisle,  Ky."  Wm.  P.  Fleming,  the  attorney  at  law 
iroper  place,  for  Joseph  Ross,  seeing  an  advertizement  of  the  letter, 


C? 


***?**"     as  not  having  been  taken  out  of  the  post  office  at  Flem- 


yjuutonilou  ingsburg,  advised  his  client  that  it  probably  contained 

instead  ©f /©-  the  execution,  as  it  had  the  post  mark  of  Carlisle.     Oa 

wp4  Ro»fbj  the  5th  of  February,  1827,  Joseph  Ross  the  plaintiff  be- 

mteake.  Ad- ,ow  and  defendant  here,  took  out  the  letter,  and  it  did1 

jodged  that     contain  his  execution  placed  in  Thompson's  hands,  with 

he  it  not  tab-  his  return  upon  it     In  a  few  days  thereafter,  said  Ross 

penaltv  of  the  8ave  ^e  *ber\ff  Thompson  notice,  that  he  would  move 

law.  against  him  at  the  ensuing  March  term  of  the  Fleming 

circuit  court,  on  the  fifth  day  thereof,  for  the  principal 

and  interest  of  the  execution,  and  for  the  damages 

allowed  thereon  by  law.    The  motion  to  be  predica- 
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ted  on  the  failure  of  the  deputy  to  return  the  execu-  Thompbow 

ti°D-  Rots"" 

•    The  court  gave  Ross  judgment  for  $318  38,  the  - 

amount  ef  principal,  interest  and  costs,  specified  on  th6 
lace  of  the  execution,  and  30  per  cent  damages  there* 
on ;  in  all  $4 1 3  89.  To  reverse  this  judgment,  Thomp- 
son has  prosecuted  this  writ  of  error*  In  addition  to 
the  facts  already  stated,  it  was  proved  on  the  trial,  that 
Joseph  Ross,  had  a  brother  named  Johnston,  who  had 
removed  'to  the  state  of  Ohio,  a  few  years  before  the 
gkecotiqn  of  Joseph  was  placed  in  the  hands  of  the  de- 
puty. Win.  H.  Thompson  who  was  admitted  as  a 
witness,  the  sheriff*  having  executed  a  release  to  him, 
stated  that  he  had  received  another  execution  against 
Ralston,  which  was  in  favor  ot  Johnston  Ross;  that  the 
execution  in  the  name  of  Johnston  Ross,  issued  from 
the  clerk's  office  of  the  Nicholas  circuit,  and  that  he 
was  familiar  with  thejname  of  Johnston  Ross,  having 
done  business  in  his  name.  He  also  stated  that  he 
knew  the  defendant  personally,  and  believed  him  to  be 
Johnston  Ross,  instead  of  Joseph,  not  knowing  that  there 
was  a  Johnston  Ross,  who  had  moved  to  the  State  of  • 

Ohio;  that  he  directed  the  letter  enclosing  the  execu- 
tion, and  put  it  in  the  post  office;  that  it  was  designed 
and  intended  for  the  defendant  in  error;  and  that  he 
did  not  know  of  the  mistake,  until  the  letter  was  shewn 
him  in  open  court  by  Mr.  Fleming.  l*he  witness 
admitted  the  address  to  be  in  his  hand  writing. 
He  also  stated,  that  the  defendant  in  error,  on  the 
1st  Monday  in  August,  told  him  not  to  push  the  ex- 
ecution, as  he  was  trying  to  settle,  and  shewed  him 
a  mortgage  on  Ralston's  property;  but  said  if  he  did 
not  communicate  with  the  witness  in  a  week,  then  the 
witness  was  to  go  on  with  the  execution.  Witness 
said  he  went  frequently  to  Ralston's  residence  in  search 
of  property,  but  could  find  none;  and  that  he  made 
nothing  on  the  execution  in  the  name  of  Johnston  Ross, 
or  the  execution  in  Joseph  Ross's  name.  Ralston  was  a 
nephew  of  the  Ross's,  and  evidence  was  given  condu- 
cing to  prove,  that  he  had  secreted  his  property,  one 
slave  and  a  horse,  so  that  the  sheriff  could  not  find  it. 
Carlisle,  the  seat  of  justice  for  Nicholas  county,  is  about 
twenty  miles  from  Flemingsburg,  the  seat  of  justice 
for  Fleming  county. 
Vol.  D4 
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Thompson  Upon  the  foregoing  facts,  the  question  arises,  wheth- 
Ros8.  *  er  the  sheriffhas  been  guilty  of  such  a  violation  of  doty 
■»  under  the  law,  as  will  sanction  the  judgment  which 
has  been  rendered  against  him.  If  the  law  has  been 
substantially  complied  with,  or  if  the  sheriff  can  as- 
sign **a  good  cause?  in  the  language  of  the  statute,  or 
in  common  parlance,  give  a  good  excuse  for  failing  to 
comply,  then  he  ought  not  to  be  held  responsible. 

What  constitutes  a  good  cause  or  good  excuse  for 
failing  to  return  an  execution?  In  the  case  of  Waring 
vs.  Thomas,  1  Litt.  253,  this  court  decided  that  the 
mislaying  an  execution  and  inability  to  find  it,  amount- 
ed to  good  cause  or  good  excuse  for  not  returning  it.  In 
that  case  the  nature  of  the  casualty  or  the  circumstan- 
ces under  which  the  execution  was  lost,  are  not  detail- 
ed. Whether  the  loss  proceeded  from  negligence  or 
not,  is  left  to  conjecture.  Disease  of  body  or  mental 
derangement,  may  constitute  a  good  excuse  in  many 
cases  for  not  returning  executions.  The  principle  ap- 
plicable to  the  subject,  as  arising  from  the  statute  of 
.  181 1,  is,  that  sheriffs  shall  not  be  liable  for  a  failure  to 

return  process  in  time,  where  s.uch  failure  proceeds 
from  a  cause,  that  could  not  be  effectually  guarded 
against  by  a  diligent  attention  to  business.  The  law 
excuses  a  sheriff  for  "good  cause?  but  it  has  not  de- 
fined what  is  meant  by  that  expression  5  and  we  are  left 
to  ascertain  the  intent  of  the  legislature  by  a  consider- 
ation of  the  objects  of  the  act  of  181 1,  authorizing  mo- 
tions against  sheriffs  and  giving  30  per  cent,  damages, 
for  failing  to  return  executions. 

We  cannot  imagine  that  the  legislature  by  that  act, 
intended  to  do  more  than  to  prevent  the  wilful  or  negli- 
gent defalcations  of  sheriffs.  It  never  was  designed  to 
make  them  warrant  against  those  frailties  and  acci- 
dents which  are  incident,  frequently,  to  the  prudent 
and  careful  man.  If  such  had  been  the  intention  of 
the  legislature,  no  provision  would  have  been  made  for 
excusing  for  good  cause.  Dnder  the  facts  of  this  case, 
we  are  of  opinion,  that  the  mistake  in  using  the  nfeme 
of  Johnston  for  Joseph,  has  been  accounted  for  in  such 
manner,  as  to  shew  that  it  might  reasonably  happen 
with  a  prudent,  diligent  man.  The  name  of  Johnston 
was  familiar  to  the  deputy  who  had  the  execution;  he 
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believed  he  knew  the  man  personally;  he  had  done  bu-  Thomfsov 
•iness  in  that  name;  he  could  find  no  property  of  the  r088.V8' 

defandant  in  the  execution,  and  it  was  unnecessary  to  — — 

read  it,  until  he  did  find  property.  He  had  conversed 
with  the  plaintiff  in  the  execution,  believing  his  chris- 
tian name  was  Johnston.  He  had  no  object  in  with- 
holding the  execution,  so  as  to  use  money  which  he 
had  collected.  No  selfish  motive  could  have  existed 
for  not  returning  it.  The  attempt  to  return  it,  was 
made,  and  that  in  good  faith.  The  mistake  proceeded 
from  a  confidence,  that  the  direction  of  the  letter  was 
right.  To  make  the  sheriff  pay  the  debt  and  damages 
under  such  circumstances,  would  wc  think  be  unrea- 
sonable. It  would  he  a  practical  infliction  of  a  penal- 
ty without  a  crime.  Moreover,  we  are  of  opinion, 
that  the  law  was  substantially  complied  with* 

The  direction  of  the  letter  to  "Johnston  Ros?  or  his 
attorney,  "post  marked  "Carlisle,"  would  have  been 
deposited,  on  its  arrival  in  Flemingsburg,  in  the  letter 
box,  where  Joseph  Ross's  letters  would  be  put.  If  the 
latter  inquired  for  letters,  the  presumption  is  strong, 
that  be  would  have  learnt  that  such  a  letter  was  there; 
and  the  conclusion  from  the  manner  of  its  direction, 
and  the  place  from  whence  it  came,  would  have  been 
forcible  that  he  was  the  person  for  whom  it  was  intend- 
ed; particularly  as  he  knew  that  his  brother  Johnston 
had  been  a  citizen  and  resident  of  the  State  of  Ohio, 
for  years;  and  as  the  post  master  ultimately  let  him 
have  it,  the  inference  is,  that  he  would  have  got  it  at 
any  time  by  applying  for  it.  Suppose  in  writing  the 
direction  on  the  letter,  instead  ot  making  the  mistake 
in  the  christian  name,  a  mistake  had  been  made  in  the 
sir  name  by  spelling  it  Russ,  instead  of  Ross,  should 
that  have  rendered  the  sheriff  liable?  Or  suppose  it 
had  been  spelt  Ros,  leaving  out  one  s,  should  the  sher- 
iff be  liable?  Such  errors  or  mistakes,  where  it  is  clear 
that  the  sheriff  was  endavoring  to  do  his  duty,  and 
when  it  is  shewn  that  the  other  party  has  not  been  in- 
jured, ought  not  to  render  him  liable;  and  as  such  mis- 
takes or  inadvertences  may  happen  with  the  careful 
and  prudent,  we  think  they  ought  to  be  received  as  ex* 
cuses  in  cases  circumstanced  like  the  present. 
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RsiirRo  Wherefore,  the  judgment  is  reversed,  and  cause  re* 
Trent.  manded  for  judgment  to  be  rendered  for  the  plaintiff  in 
1 error,  who  most  recover  his  costs  in  this  court. 

Crittenden,  for  plaintiff;  Hoggin  and  Loughborough 
for  defendant. 


Trovbe-  Renfro  vs.  Trent. 

Caw  166.  %Ertor  tothe  Meade  Circuit;  Hcnry  Pirtlk,  Judge. 

County  courts.     Administration.     Void.    Voidable,     Ju- 
risdiction.    Statute. 

J  one  19.  Judge  Urdk&wood  delivered  (be  opinion  or  the  Court. 

At  the  February  term,  of  the  Meade 
County  county  court,  in  the  year  1827,  Trent  obtained  letters 

ooartt  have     0f  administration,  on  the  estate  of  Eliza  Renfro,  de- 
Siotion,  over"  ceased.     At  the  ensuing  March  term,  of  said  court, 
adainiitra-     the  order    appointing  Trent  administrator,   was  re- 
tort of  estates  gcinded,  and  administration  granted  to  Jane  Renfro, 
tio^rrantod    *^e  plAintiflT  in  error,  and  mother  of  the  deceased, 
to  oDenpt       After  thjs,  Trent  as  administrator,  instituted  an  action 
next  of  kin,    of  trover,  against  said  Jane,  to  recover  for  the  conver- 
County  court  s*on  °^  a   8'ave>  w^ich  belonged   to  the   deceased* 
ha«  a  right  to  Issue  was  taken  on  the  plea,  of  not  guilty,  with  leave 
avoid  it,  and  to  give  the  special  matter  in  evidence.     The  plaintiff 
onYad  "r™    *n  ^e  action,  claimed  under  the  letters  of  administra- 
and  appoint    ^on>  granted  to  him,  while  the  defendant  claimed  un- 
another.         der  those  granted  to  her;  and  the  whole   case,  most 
clearly   turned  upon  the  legal  question,  whether  the 
administration  granted  to  Trent,  had  been  superseded 
by  the  rescinding  order  at  March,  and  the  appointment 
pf  the  defendant. 

County  courts,  by  the  statute,  are  vested  with  "juris- 
diction of  all  causes,  respecting  wills,  letters  of  admin- 
istration, &c."  See  1  Dig.  356.  This  power,  vested 
in  the  county  courts  of  this  state,  is  substituted  in  place 
of  the  power,  which  the  prdinary  possessed  in  England, 
over  the  administration  upon  intestates  estates,  and 
We  cannot  limit  it,  within  less  bounds,  than  were  pre- 
scribed  by  the  laws  of  England,  for  Ordinances.  Accord- 
ing to  the  law  on  this  subject,  as  laid  down  by  Toller, 
administrations  are  void  or  voidable.    See  section  8, 
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119.    It  is  there  laid  down  expressly,  that  "if  admin-  **hf»o 
istration  be  granted  to  a  party,  Dot  next  of  kin,"  it  is  T|I1JJ; 

voidable.    That  is  this  case,  precisely.    How  is  it  to '. 

be  avoided?  It  cannot  be  done  in  this  country,  unless, 
by  the  sentence  of  the  county  court.  As  jurisdiction 
is  granted  to  the  county  courts  over  administrations 
generally,  changing  administrations,  is  a  necessary  in- 
cidental power,  to  effectuate  the  objects  of  the  law  in 
many  cases.  For  instance,  if  the  administrator  should 
become  nan  compos  mentis,  or  if  he  should  be  notorious- 
ly mismanaging  the  assets,  there  ought  to  be,  and  in 
our  opinion,  there  is  power  in  the  county  court,  to  in- 
terpose, remove  the  incumbent,  and  appoint  another. 
Whether  county  courts  can  repeal  an  order,  granting 
a  certificate  of  probate,  to  an  executor,  is  a  question 
of  a  very  different  character.  It  was  hinted  at,  in  the 
case  of  Gordon,  &c.  vs.  Wood,  Administrator,  4  Bibb, 
476;  but  not  decided,  and  will  not  now  be  decided. 
The  executor  derives  his  authority  from  the  will,  the 
administrator  derives  his  from  the  law.  The  law  in 
some  cases  may  take  back  that  which  it  grants,  while 
jit  could  not  disturb  that  granted  by  another. 

It  is  stated  in  the  bill  of  exceptions,  that  the  plain- 
tiff in  the  circuit  court,  and  defendant  here,  proved 
f'that  the  negro  was  the  property  of  the  decedent." 
Under  that  proof,  connected  with  the  order  of  the 
county  court,  repealing  his  letter  of  administration, 
the  "law  of  the  case  was  for  the  defendant,"  and  we 
cannot  conceive,  how  it  could  be  otherwise;  but  the 
court  refused  to  tell  the  jury  so,  on  the  application 
of  the  defendant,  asking  for  that  instruction. 

*  Wherefore,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  for  a  new  trial.  The 
plaintiff  in  error,  must  recover  her  costs  of  the  defend- 
ant, to  be  levied  of  his  estate, because  it  appears  to  us, 
that  he  is  not  administrator  of  Eliza  Renfro,  although 
be  sues  in  that  character. 

tfarby)  for  plaintiff;  Semple,  for  defendant. 
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troybr,*c.  Fightmaster.  Sfc.  vs.  Beasley. 

Case  167.  Error  to  the  Henry  Circuit;  Henrt  Davidge,  Judge. 

Practice*    Evidence.    Joinder  in  action* 
June  20.  Judge  Ukdekwood  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trover  and  coup 
If  oante  of  version,  for  a  slave.  The  plaintiffs  in  error,  who  were 
p?ete°or  haT  plaintiffs  below,  gave  evidence  of  their  title,  which 
its  inception  having  been  concluded,  the  court  instructed  the  jury 
before  mar-  to  find  as  in  case  of  a  nonsuit,  and  the  jury  found  ac- 
bHand$&  wTfe  cordingly-  The  plaintiffs  set  out  the  evidence  and 
maj  unite,  excepted.  After  the  court  gave  the  instruction,  and 
Ifitaocrueaf- the  bill  of  exceptions  were  prepared,  the  plaintiffs 
**rgb,lim'7,aJ*j  asked  permission  of  the  court,  to  put  one  question  to  a 
sue  alone,  if  witness,  who  had  been  examined;  and  that  was, 
it  relate  to  whether  Fightmaster  had  not  been  married  after  de- 
pertonaity.  mfind  made  of  the  defendant,  and  his  refusal  to  give 
tice^hould0"  UP  tne  slave-  The  court  would  not  permit  the  ques- 
promoie,  not  tion  to  be  asked,  and  to  that  refusal  an  exception  is 
de-eat  jui-  filed.  The  instruction  given,  and  the  refusal  to  admit 
noTtobt- non-  *ne  PP°°A  are  the  points  assigned  for  error. 

"e^ght"*  Witno"*  setting  forth  the  evidence  minutely,  it  Is 
Court  should  sufficient  to  say  that  the  length  of  possession,  and  the 
■uoer  a  quet-  manner  in  which  it  was  held,  as  proved,  were  prima 
as°ked°en^  an-^*"**'  evidence  of  the  right  of  the  plaintiffs  to  the  slave 
•w«re<i, PT«n  *n  controversy;  notwithstanding,  the  slave  may  not 
after  non  suit  have  passed  to  them,  under  the  devise  in  their  favor, 

«ceretionalif  contained  in  the  wi"  of  their  grandfather,  William 
tendingTo  *  Rouzee.  In  what  right  the  defendant  claimed,  did  not 
sustain gPUT'i  appear;  as  a  mere  wrong  doer,  we  are  of  opinion  his 
action.  *  claim  could  not  be  supported  against  that  shown  by 
the  plaintiffs;  and,  therefore,  the  court  erred  in  giving 
the  instruction  to  find  as  in  case  of  a  nonsuit,  unless  it 
was  given  for  some  other  cause,  than  want  of  evidence, 
to  support  the  declaration.  It  is  supposed  by  counsel, 
that  the  circuit  court  may  have  acted  upon  the  ground, 
that  there  was  no  proof  of  the  time,  when  the  marriage 
between  Fightmaster  and  Harriet  Woold ridge,  took 
place;  and  that  it  did  not  appear,  for  want  of  such 
proof,  that  they  were  properly  made  joint  plaintiffs, 
with  others.  We  think  the  inference  is  very  strong, 
that  the  marriage  took  place  after  the  defendant  refus- 
ed to  give  up  or  return  the  slave,  at  which  time  the 
evidence  of  conversion  is  complete.    If  the  trover  of 
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the  wife's  property  takes  place  before  marriage,  and  FroHTMAs- 
conversion  during  it,  husband  and  wife  may  unite  in        ™* 
the  action ;  much  more  may  they  do  so,  if  the  cause  Beaslkt. 
of  action  is  complete,  before  marriage.     "But  when  ■ 

the  cause  of  action  has  its  inception,  as  well  as  com- 
pletion, after  the  marriage,  the  husband  alone  must  sue, 
the  legal  interest  in  personalty,  being  vested,  by  the 
marriage,  in  him."  1  Chitty,  62. 

But  if  there  were  doubts  on  this  point,  owing  to  the 
unsatisfactory  nature  of  the  evidence,  we  think  the 
court  should  have  permitted  the  question  to  be  asked 
and  answered,  as  to  the  time  of  Fightmaster's  marriage. 
We  do  not  believe  that  a  sound  discretion  consists  in 
making  rules  of  practice  so  rigid,  as  to  defeat  instead 
of  promoting  the  ends  of  justice.  That  a  court  of 
justice  should  nonsuit  a  party  for  a  mere  oversight  in 
failing  to  ask  a  question,  looks  too  much  like  tolerating 
trick  and  cunning,  to  meet  our  approbation,  and  is  in- 
consistent with  that  dignity  and  liberality,  and  that 
constant  pursuit  of  justice  which  ought  to  character- 
ize  the  proceedings  of  our  judicial  tribunals.  We 
would  not,  however,  for  this  cause  alone,  reverse  the 
judgment  The  case  must  be  an  extreme  one,  to  in- 
duce us  to  reverse  because  of  a  rigid  practice  in  the 
circuit  courts. 

Judgment  reversed  and  new  trial  awarded.  The 
plaintiffs  must  recover  their  costs. 

Monroe,  for  plaintiff;  Crittenden,  for  defendant. 
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Abatement. 

By  act  of  1812,  plaintiff  has  a  right 
to  abate  as  to  one  or  more  of  sev- 
cral  obligors  or  promissory  upon 
the  Sheriff's  return  of  "no  in- 
habitant, &c."  and  to  take  judg- 
ment  vs  the  party  upon  whom 
process  has  been  executed.  De- 
pew,  &t  0i  Bank  of  Limestone, 


379 


Acceptance. 

If  a  deed  be  not  accepted  by  the 
grantee  or  some  one  having  pow- 
er to  act  for  him,  it  is  ineffectu- 
al and  passes  no  title. — Beard) 
Sccvs  Griggs 

Accession. 

I  If  the  specific  qualities  and  dfs- 
tinctire  character  of  any  mate- 
rial, remain  unchanged,  a  tres- 
passer by  the  modification  of  the 
form  of  such  material,  can  ac- 
quire no  right  of  property  by  ac- 
cession, nor  can  he  maintain  an 
action  against  the  owner  for  ta- 
king and  carrying  away  the  ma* 
terial  in  its  modified  form  or  con- 
dition.    Burris,  See  vs  Johnson^ 

2  Accession,  the  substance  not  be* 
ing  changed,  the  right  is  not 
changed ;  unless  great  value  be 
added,     Ibtd, 

3  Accession  by  a  wilful  trespasser* 
which  does  not  chunge  the  spe- 
cies, docs  not  change  the  right. 
Ibid, 

4  Accession  is  a  modo  of  acqui- 
ring the  property  of  another  by 
adding  to  it,  labour,  skill,  and 
extrinsic  materials.  Lamp  ton'' s 
etfrs  vs  Preston, 

a  Accession   changes  the  right   of 


25 


ownership,  when  by  labour,  and 
skill,  an  artist  adding  materials 
of  bis  own,  greatly  enhances  the 
value,  or  changes  the  nature  of 
the  original  subject.    Ibid,  464 

Account. 

Action  of  account  obsolete;  bill  in 
Chancery,  the  appropriate  rem- 
edy.   Bruce  vs  Burdett,  82 


Action. 

I  In  actions  on  joint  and  several 
bdndf,  one  or  all  of  the  obligors 
must  be  sued.  Hobbs  ic  Vhvr th- 
ill vs  Middlt  ton,       •  178 

£  Action  on  administrated  bond, 
without  a  suggestion  of  fraud  or 
ncgligetice,  he  will  be  held  re- 
sponsible in  his  official  character 
only.     Ibid,  179 

3  Acfionof  debtor,  covenant  prop- 
er upon  a  specialty,  acknowledg- 
ing n  liability.  Commonwealth, 
vs  IVood,  311 


1974  Right  of  action  in  administrator 
or  executor  alone,  when  default 
made  by  obligor  in  the  lifetime 
of  obligee.  Doughertys  adm^r. 
vt  Goggin,  375-6 


455 


460 


Action  on  the  case,  proper  rem- 
edy for  fraud  in  warranty  wheth- 
er warrnnty  in  writing  or  by  pa- 
rol.    Hardicuk  vs  Ship,  440 

6  Action   of  indebitatus  assumpsit 
not  appropriate,  (or  money  and 
goods,    but    for    money    only. 
Pritchard  vs  Ford,  543 


4627  Action  of  assumpsit  "for  nse  and 
1  occupation"  the  proper  remedy, 
I  against  a  tenant,  who  occupies 
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'  without  special  contract.  Calvert 
vs  Simpron, 

8  Right  of  action  for  personal 
property  accruing  to  feme,  be- 
fore marriage ;  the  mar  join  with 
her  husband  in  suit.  If  accruing 
after  marriage,  husband  must  sue, 
ulone.    Fightmaster  kevs  Beas- 

Acta  of  Assembly. 

1  Act  of  1812,  increasing  the  ju- 
risdiction ot  ju«tices  of  the  peace, 
requires  the  umounl  only  of  judg- 
ment superseded,  to  be  secured 
by  appeal  bond.  Allan  vs  Sud- 
rftilA, 

2  Act  of  1815,  f  Dig.  61.  regula- 
ting proceedings  in  Chancery  a- 
gainst  unknown  heirs,  requires 
affidavit.  Datcson  kc  vsClayH 
Itcirsy 

3  Act  of  1811,  effect  of*  relating 
to  administrators  and  executors. 
Hobbs  k  Churchill  vs  Middleton, 


547 


Administration  Bond 

iTo  maintain  action  against  the 
sureties  in,  it  is  not  necessary 
there  should  be  a  judgment  of 
devastavit  against  the  principal* 
Hobbt  k  Churcfiill  vs  Middletan,    184 


^    Administrators  and  Executors. 


'l  Administrators  and    Executors 
assenting  to   the  emancipation 


15 


166 


1S1 


of  a  slave,  cannot  afterwards 
claim  him  or  her  in  their  own 
right.  Conclude  vs  WilHamion^ 
admr  of  Conclude, 

2  Administrators  and  Execoton 
accountable  for  unappropriated 
estate  only ;  not  accountable  per- 
sonally for  estate  of  intestate  dy- 
ing without  heir,  when  such  es- 
tate has  been  appropriated  prior 
to  any  person  being  designated 
to  receive ;  otherwise  as  to  the 
estate  which  may  remain  unap- 
propriated.   Ibid, 


18 


50 


4  Act  of  1797,  effect  of.    Ibid,  182-3-9  3  Administrators   and    Executors 

not  subject  to  a  decree  person- 
Hlly,  unless  they  act  with  fraud 
or  negligence;  and  then  only  to 
the  extent  of  the  actual  injury 
suffered .  Dawson  vs  Oafs  heirs, 


Act  of  1824,  authorizing  en- 
dorsements, and  conscquc  nl  judg- 
ment s?pcci6call)  lor  papn,  pro- 
spective. He  who  wouid  avail 
himself  of  if,  i*'  held  to  strict 
proof,  that  he  is  within  its  pro- 
visions.    Bain  vs  Wilson, 


204 


6  The  act  of  *8l9,  relative  to  usu- 
ry, does  not  apply  to  contract* 
wholly  usurious;  which  are  still 
void.    Lillard!  vs  Fields.  284 

7  Act  of  1816,  limits  writs  of  er- 
ror to  three  years.  Davis  vs  Bal- 
lard, 564 

3  Act  of  1827,  does  not  repeal  the 
act  of  1816,  as  to  writs  of  error. 
Ibid,  565 

9  Acts  which  impair  the  obliga- 
tion of  contracts  violate  the  con- 
stitution.   Ibid,  570 

10  Acts  of  retrospective  operation 
are  opposed  to  the  common  sense 
of  civilized  nations.    Ibid,  578 


16? 


Administrator  of  the  wife,  if 
other,  than  the  husband,  is  trus- 
tee for  the  benefit  of  the  hus- 
band of  choses  in  action,  belong- 
ing to  the  wife  nnd  unappropria- 
ted by  the  husband  during  coy- 
etrure.    Miller  vs  Miller,  169 

5  Administrators  and  Executors 
convicted  of  a  devastavit  are  not 
thereby  released  from  their  bond ; 
but  rendered  perse/iafty  liable. 
Hobbs  k  Churchill  vs  MiddUion,    179 

6  Judgment  against,  administra- 
tors and  executors  concludes  tbe 
security,  as  to  the  nature  and 
character  of  tbe  demand.  Hobbs 

&c  vs  Middleto*,  17* 

7  Administrators  and  Executors 
to  be  liable  for  a  devastavit^ 
there  must  have  been  judgment 
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and  return  of  nulla  bona.    Ibid,    181 

8  Administrators  and  Executors 
after  devastavit  fixed  by  suit, 
cannot  in  virtue  of  the  act  of 
181 1  be  exonerated  by  the  plea  of 
no  assets.  Hobbs  and  Churchill  vs 
Middleton,  181 

9  Administrators  and  Executors 
may  be  sued  for  a  devastavit  on 
official  bond.    Ibid,  186) 

10  Administrator*  and  Executor*, 
when  liable  for  costs.  Stroggin's 
admr  vs  Scroggin,  363 

11  Administrators  and  Executors 
suing  in  the  right  of  another 
not  subject  to  costs.  Caperton% 
admr  of  Karr  vs  CaUison,  kc.        S98 

Affidavit. 

Affidavit  necessary  to  authorize 
proceedings  '  against  unknown 
heirs,  in  Chancery.  Damon  &c. 
vs  Clay's  heirs,  168 


Agent. 

1  To  make  a  tenant  under  a  cor- 
poration, a cent  need  not  have 
power  authenticated  by  seal  of 
corporation.  Svartswelder  vs 
United  Stale*  Bank, 

2  Agent  of  the  state  cannot  sue  on  a 
contract  for  the  Commonwealth 
in  bis  own  name,  although  pay- 
ee.    Commonwealth  vs  Wood, 


39 


3| 


inadmissible. 
man, 


Clark  vs   Castle- 


Allegations  of  bill  for  new  trial 
?u<:h  that  if  proved  would  justi- 
fy decree  for  complainant :  error 
to  dismiss  iu>on  demurrer — de- 
fendant should  answer.  Wash- 
.M-'o"  V3  Griffith, 

Allegation  generally,  that  cove- 
nant was  procured  by  fraud,  suf- 
ficient.    Sharp  vs  While, 

allegation  of  a  fact  as  resting 
in  the  defendant's  knowledge,  if 
not  denied  in  the  answer,  is  ad- 
mitted without  proof.  Mosely  vs 
Garret  Sic. 

Allegation  and  proof  must  a- 
gree  to  authorize  a  recovery. 
Cochran  vs  Tatum, 


7* 


101 


107 


215 


394 


They  should  correspond  to  a 
common  intent.  Henderson  vs 
Richards,  490 

Allotment 

Of  slaves  without  delivery,  by 
commissioners,  acting  under 
the  order  of  a  court  of  compe- 
tent in  rig*  fiction  in  pursuance  of 
an  ineffective  instrument,  con- 
fers no  title;  aUter  if  the  proper- 
ty had  been  delivered  and  posses- 
sion held  for  five  years:  title 
then  would  be  good  against  cred- 


itors*   Beard  ke  vs  Qriggs, 
Amendment. 


27-8 


Agreement. 

1  Agreement  to  account  with  B. 
precludes  all  set-off  of  demands 
against  another.  Bruce  vs  Bur- 
dit,  $3) 

2  Agreement  made  pending  a  suit, 
in  order  to  be  rendered  available 
in  Court,  must  be  introduced  by 
amended  bill.     Leach  vs  Gentry,  350 

Allegation  and  Proof. 

8  If  not  alleged  in  declaration  that 
drawer  had  no  funds  in  the  hands 
of  drawee,  proof  to  tbat  effect 


If  no*  essentially  varying  the 
pleadings  or  in  an  important  or 
materia]  point  requiring  now 
pleading,  amendment  no  cause, 
for  a  continuance.  Haaaard  vs 
Smith,  67 

:  Hearty  in  Chancery  wishing  to 
take  advantage  of  an  agreement 
made  pendente  lite  must  bring  it 

'  be  fore  the  court  by  amendment, 
as  matter  occurring  puis  d'arrtin 
continuance,  otherwise  it  is  error 
to  make  such  agreement  the  ba- 
sis of  a  decree,  unless  consent 
«iv*n  in  open  court*  Leach  vs 
Gentry,  3SI 
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3.  Amendment  uot  to  be  permitted 
during  progre»s  of  trial:  but  if 
merit!  not  affected,  decree  will 
not  for  (hat  caute  be  reversed. 
Dunn  vs  Dunn  &  Webster,  585 

Appeal 

1  Appeal  bond  good,  if  it  secures 
the  amount  superceded.  Allan  vs 
Suddulh,  15 

2  Optional  with  party  praying  ap- 
peal to  execute  or  abandon 
hif  appeal.  Trutman  k  Ew- 
ellvs  Fatton,  193 

3  Granting  appeal  does  not  sns- 
pend  judgment  or  decree,  execu- 
ting bond,  doei.    Ibid,  193 


4  Right  of  appeal;  person  having 
franchise,  freehold,  or  exclusive 
interest,  n fleeted  by  an  order  of 
the  county  court,  discontinuing  a 
road,  may  appeal  or  me  out  a 
writ  of  error  to  re-verse  the  same. 
Cole  tec  vs  Shannon,  219 

5  No  appeal  or  writ  of  error  lies 
unless  the  judgment  or  decree  be 
final.  G raham  &  Cq,  vs  Nolandts 
admr.  329 


notwithstanding  intermediate  as- 
signees.    Keith  vs  Gore,  8-f 

Assets. 

1  Assets,  equitable.     See  Land.  4 

Slave  of  person  dying  without 
heirs,  not  subject  to  escheat,  but 
vests  in  adnt'r.  as  assets  for  pay- 
ment of  difbts.  Conclude,  adnVr 
of  Williamson  vs  Conclude,  17 

i  A ? sots  legal,  when  money  collect- 
ed arisii  g  from  sale  of  land  de- 
vised for  the  payment  of  debts. 
Loftus  vs  Locker,  tSfi 

i  Assets  converted  from  equitable 
to  legal,  by  telling  lands  devised 
to  pay  debts.    Lnftus  vs  Lodcer.    29* 


Appearance* 

1  Party  upon  whom  process  has 
not  been  executed  has  no  right 
to  appear  for  the  procrastioa*- 
tion  of  the  cause.  Depew  vs 
Bank  of  Limestone,  <  380 

2  Appearance  in  the  Court  of  Ap- 
peals, cures  all  defects  in  the  ser- 
vice of  process  in  the  court  be- 
low ;  so  that  on  remanding  the 
cao^e,  advertising, &c  i<  dispens- 
ed with.    Brown  vs  Humphrey s%  349 

Apprentice.     See  "County  Court 

Coffee  kc  vs  Watt,  306-7 

•Arbitration. 


The  person  responsible  may,  with 
him  to  whom  title  is  to  be  made, 
submit  the  question  of  recision 
or.    execution  of  the  contract, 


Assignment. 

1  Assignment  cannot  be  made  of 
a  covenant  for  personal  service 
only.  Henry  vs  Hughes,  454 

2  Assignment  of  error,  in  writ  of 
error  coram  vobis,  if  sufficient 
and  its  truth  questioned,  should 
be  traversed.    Case  vs  Ribctin,        3) 

Assumpsit^ 

I  Assumpsit  for  work  and  labor, 
the  iury  have  a  right  from  tbeir 
kuo  wledge  of  the  business  of  soci- 
ety and  the  price  of  labour,  to 
find  a  verdict  for  the  price  of  the 
work  done,  although  no  evidence 
what  the  labour  was  worth  at  the 
time  and  place  where  the  work 
wa.s  done.    Craig  vs  Durrelt,        39 

Assumpsit  will  not  lie  to  reclaim 
the  price  of  hind  purchased  bj 
parol,  if  the  vendor  bad  been 
guilty  of  no  delinquency  and  is 
able  and  willing  to  perform. 
Dougherty's  admr  vs  Goggin^         374 


3  Assumpsit  directly  to  pajr  the 
debt  of  another,  upon  valuable 
consideration,  is  binding-,  al- 
though, not  reduced  to  writing. 
Hqydon  vs  Christopher,  3JK- 

4  When   direct    assumpsit  to  paw 
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the  debt  or  another,  on  a  valua- 
ble consideration,  moving  from 
the  party,  to  whom  the  assumpsit 
is  made,  whether  to  the  peison 
making  it,  or  to  the  person  whose 
debt  is  assumed,  the  cnie  is  not 
within  the  statute  of  frauds  and 
perjuries,  nnd  the  promise  may 
be  enforced  though  not  in  wri- 
ting.   Hat/don  vs  Christopher, 

5  Indebitatus   assumpsit   for   work 
and  labour,  proof,  the  considera- 
tion was  to  be  paid  in  property* 
Coch- 


14  Assumpsit  for  use  and  occupa- 
tion, the  proper  action,  when  no 
legal,  special  contract  Calvert 
vs  Simpson,  548-8 


Attorney  at  Law. 


.  Attorney  at  law  wantonly  or  in* 

983{    advertently   compromising    his 

client's    interest,  on    trial,    a 

cause    for  new   trial.     Winn  vs 

Younz, 


plaintiff  cannot  recover. 
ranvs  Tatum, 


6  The  law  will  not  imply  a  con- 
tract to  pay  for  board.  Ho$aVs 
admyx  See  vs  Bryan,  433 

7*  Plaintiff  may  rue  in  assumpsit 
for  breach  ol  promise  to  deliver, 
when  contract  of  bailment  is  de- 
termined: or  he  may  bring  deli- 
nut  for  the  specific  thing  bailed. 
Lewis  vs  Hoover 9  301 


2  Not  error  in  cases  ex  contraotu 

334-5     to  refuse   to  permit  attorney  at 

law  to  add  teas  the  jury  on  points 

ruled  by  the  court.    Harrison  vs 

Park, 


Rule,  different  in 
tract  and  of  tort 


cases  of  con- 
Itrid, 


52 


173 


174 


8  Assumpsit  for  money  had  and  re- 
ceived cannot  be  sustained  for 
money  and  a  promissory  note. 
Phelps  vs  Ha*ty  $05 

Indebitatus  assumpsit  for  money 
had  and  received  can  only  be 
brought  for  money.  Pritchard 
vs  Ford,  544 

10  If  one  convert  into  money  the 
chattels  of  another,  indebitatus 
assumpsit  may  be  maintained  for 
the   mouey.     Ibid,  544 

U  The  sale  or  delivery  of  proper- 
ty will  not  sustain  indebitatus  as- 
sumpsit for  money  had  and  receiv- 
ed.   Ibid,  544 

12  Assumpsit  may  be  maintained 
by  partner  who  pays  debt  ol  his 
firm,  vs  (he  other  partners  to  re- 
cover back  sum  paid ;  e«p«riHlly 
after  dissolution.  Pritchard  vs 
Ford,  545 

13  Indebitatus  assumpsit  for  money 
had  and  received  to  plaintiff's  use, 
proof,  receipt  of  part  money  and 
part  property :  plaintiff  may  re- 
cover for  the  money,  but  not  for 
the  property.    Ibid,  546 


Attorney  in  Fact. 

Attorneys  in  fact  restricted  to  the 
exact  terms  of  their  powers;  no 
unauthorized  act  can  bind  their 
principal.  FanadaU  heirs  vs  Hop- 
kins*  admr. 


W 


Attorney,  Power  of 

Power  of  attorney  acknowledged 
before  <he  clerk  of  a  county, 
and  recorded  in  the  clerk's  office 
of  the  comity  where  the  business 
is  to  be  transacted,  upon  the  cer- 
tificate of  the  clerk  before  whom 
it  was  acknowledged  within 
eight  months  from  the  day  of  it* 
date,  is  sufficiently  proved  by 
the  certificates  of  the  clerks  to 
admit  it  as  evidence  of  agents 
authority  though  not  for  the  con- 
veyance of  land.  Caperton  See,  vs 
Caliison  ice.  39/ 

Averment, 

1  Averment  in  language  of  cove- 
nant, that  a  thing  is  done  or  per- 
formed, equivalent  to  plea  of 
covenant,  performed.  Harrison  vs 
Ogg,  41*. 

2  Averment  cannot  enlarge  the 
stipulations  of  a  contract,  or  cre- 
ate a  covenant  bj  implication* 
/6tVf,  '  411 
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Awards. 

Award*  cot  agreeable  to  submis- 
sion, void.  Sthrcshlyvs  Broadwell,  34Q 

Authentication. 

The  certificate  of  the  clerk  of  the 
county,  in  which  lands  lay,  at 
the  date  of  the  deed  but  not 
when  admitted  to  record,  is  not 
such  authentication  as  will  au- 
thorize the  deed  to  be  used  as  ev- 
idence of  title  in  an  ejectment. 
Garrison  vs  Hajfdon,  $22 


Assault  and  Battery. 

1  In  an  action  of  assault  and  bat- 
tery, a  wounding  cannot  be  jus- 
tified by  a  plea  of  mollitur  mat 
uus  impotuit;  there  ma  t  be  a 
requ«'»t  to  depart,  refusal,  re- 
sistance, and  damage  to  de- 
fend an  t  a  fter  request.  Cox  kc  vs 
Cooke,  3Q1 

8  If  there  be  several  defendants 
and  several  verdicts,  plaintiff 
has  a  right  to  take  judgment  a- 
gainst  all,  upon  the  verdict  he 
may  select,    Ibid,  861 

Bail. 

I  Special  bail  not  responsible  since 
the  act  abolishing  the  Ca.  Sa. 
Gordon  vs  Bryan,  $5 

%  Surrender  of  principal  before  the 
return  day  of  first  scire  facias  ex- 
ecuted, or  the  second  niftil, 
the  bail  is  discharged.    Ibid,  57 

Banks,  Independent. 

Statutes  concerning,  independent 
hauka  examined.  Depeto  vt  Bank 
Limestone,  3$1 

Bank  Notes. 

1  Bank  notes  not  recoverable  in 
kind,  where  covenant  stipulates 
to  do  other  things,  and  pay  the 
notes.  Stockton  vs  Scobie, 

0  Bank  notes  are  not   money,  nor 


the  ultimate  measure  of  value, 
Boswell  vs  Clarkson,  4SL 

3  Bank  notes  may  be  the  snbject  of 
sale  without  implying  usury,  be 
the  price  or  day  of  payment  as 
it  may.    See  evidence.    Ibid.        4$ 

4  B<mk  notes  being  depreciated 
more  or  less,  if  loaned  and  not 
sold,  may  affect  the  contract 
with  usury.    Ibid,  50 

5  Bank  notes  are  quasi  money,  and 
when  promise  to  pay,  no  demand 
necessary,  but  the  debtor  must 
seek  out  t ho  creditor,  if  in  the 
state.    Bain  vs  Wilson,  2X>3 

$  Willingness  of  creditor,  at  one 
time  to  receive  Commonwealth 
paper  which  is  not  paid,  does 
not  bind  him  afterwards.  Breck- 
enridgeU  heirs  vs  Ormsby,  256 

t  Bank  notes  not  money.  Flem- 
ing vs  Campbell,  498 

8  Notes  of  the  Commonwealth  bank 
not  receivable  of  necessity  by  the 
bank  of  Kentucky,  after  the  stip- 
ulated day  or  payment.    Bank  of 
Kentucky  vs  Barnetl,  500 

9  A  party  receiving  depreciated  pa- 
per without  objection,  knowing 
its  value  and  for  what  paid,  most 
accdunt  for  it  on  settlement,  at 
its  nominal  value.  Honore  vs 
Colmesnil,  53£ 


Bastardy . 

Bond  given  for  the  support  of  a 
bastard  child,  not  discharged bj 
removing  th*  child  from  the 
state.  Commonwealth,  for  Char- 
htte  Rabbins  vs  Williams,  319 

Bill  in  Chancery. 

I  Dismissal  of  one  inappropriate 
bill  for  relief,  is  no  bar  to  one 
that   is  appropriate.    Hiekepvs 

Young,  4 

%  Bill  in  Chancery,  expressed  in 
obscure  terms,  maybe  aided  by 
proofs  that  are  clear.  Caldwell 
vs  Caldwell,  53 
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3  Bill  in  Chancery  should  not  be 
dismissed  absolutely  for  the  want 
of  proper  parties,  but  il  com- 
plainant finesses,  the  court  will 
direct  it  to  be  dismissed  without 
prejudice.   Rowland  vs  Gorman,     77 

4  Bill  in  Chancery  proper  for  an 
account.    Bruce  vs  Burdettj  82 

5  Bill  in  Chancery  may  unite  two 
claims.    Ibid,  62 

6  Bill  in  Chanoery  is  the  appropri- 
ate remedy  in  case  of  fraud,  or 
mistake  in  exocuting  written 
contracts.  FiMackvx  Woodford,    84 

7*pill  in  Chancery,  piaytng  for  a 
new  trial,  which  states  matter 
enough  to  change  the  former 
judgment,  ah  on  Id  he  answered. 
Washington  vs  Griffith,  101 


8  Bill  in  Chancery  to  foreclose 
mortgage  is  in  rem  and  in  perso- 
nam,  and  ei'her  the  thing  or  the 
person  of  the  defendant  ghes  ju- 
risdiction. Acknowledgment  of 
service  of  process  sufficient  evi- 
dence of  residence.  Breeken* 
ridge's   heirs  vs  Ormsby,  256 

9  Bill  in  Chancery,  against  holder 
of  legal  title,  acquired  with  no- 
tice of  the  prior  equity  of  com- 
plainant; not  necessary,  that 
complainant  shoo  Id  pfote  pay- 
ment of  the  consideration,  his 
vendor  being  silent.  Johnson  vs 
McQilvary,  392 


tO  Bill  in  Chancery  thould  not  be 
dinnifased  absolutely,  when  all 
the  necessary  defendants  are  not 
in  Court.    fcaWs  heirs  vs  Ofmbs,  326 

1 1  Bill  io  Chancery,  the  proper 
remedy  for  infants.  JWcLana- 
harts  devisees  vs  Kennedy,  336 

12  Bill  in  Chancery,  proper  reme- 
dy for  failure  to  comply,  when 
testator  points  out  a  mode  by 
which  values  are  to  be  assessed 
and  contributions  made  among 
devisees,  some  of  whom  are  in- 
fants. McLanahan'fi  devisees  vs 
Kennedy,  Sec.  336 


13  Bill  in  Chancery  pfoptt  against 
heirs  und  devisee**  when  there  is 
no  representative  of  personal 
property.  Eitis  vs  QosneyU  heirs.  349 

14  The  Chancellor  will  lend  his 
aid  to  effectuate  the  objects  of 
voluntary  associations  tor  the' 
diffusion  of  religion,  bnt  in  do- 
ing this  be  will  see  that  justice  is 
done  to  each  of  the  associates. 
Overstreet  vs  Bate,  ice.  369 

15  Bill  in  Chancery  will  not  He  to  - 
defeat  altered   bond,  unless  spe- 
cial   circumstance*   assigned. 
Trustees  offtrryville,  See  vs  Letch- 
er, 385 


16  Bill  in  Chancery  dismissed  for 
irregularity  should  be  without 
prejudice.  Thomson  vs  Clay, 
See.  417 

17  Bill  in  Chancery  for  convey- 
ance of  land,  if  title  in  vendor 
complete,  error  to  dismiss;  title 
should  be  decreed ;  it  title  incom- 
plete, contract  should  be  rescind- 
ed or  where  no  fraud,  time  should 
he  given  to  complete  the  title. 
Williamson  vs  Potts,  597 


Bill  ef  Exceptions. 

1  See  ejectment,  & 

2  Bill  of  Exceptions  not  necessary 
to  the  opinion  of  the  Court  over- 
ruling motion,  when  the  facts 
are  otherwise  on  record.  Gor- 
don vs  Ryan,  57 

Bill  of  exceptions  may  be  signed 
at  any  time.    Ibid,  5? 

Bill  of  Exceptions  most  shew 
that  illegal  evidence  was  receiv- 
ed or  that  legal  evidence  had 
been  rejected ;  or  that  the  record 
contains  all  the  evidence  to  jus- 
tify an  interference.  Rudd  vs 
Thorns,  300> 


Bill  of  Exceptions  omitting  to 
state  material  facts,  it  can  furnish 
no  eround  for  reversal.  Harrison 
vs  Baker,  -31 S 
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Bill  of  Exchange. 


1  Failure  to  shew  notice  of  protest, 
to  the  drawer  of  a  domestic  bill 
of  exchange,  for  non  acoeptaoce 
or  con  payment  or  to  account 
for  the  failure,  is  pood  cause  for 
nonsuit.    Clark  vs  Cattleman, 

2  BH1  of  Exchange,  drawer  if  hav- 
ing no  authority  to  draw,  nor 
funds  in  the  hands  of  the  draw- 
ee not  entitled  to  notice.    Ibid. 

3  Bill  of  Exchange  drnwn  by  A 
in  favour  of  B  upon  C  for  the 
price  of  the  property  of  D  gives 
B  the  right  of  action  against  A 
— A  having  neither  authority  to 
draw  nor  funds  in  the  bands  of  C 
Clark  vs  Cattleman, 

4  See  Allegation  and  Proof  Ibid,      75 

5  Order  accepted  and  not  paid 
when  due,  if  held  up  without 
notice  to  drawer,  herd  at  the 
risk  of  the  owner  and  drawer 
released  unless  proof  of  no  ef- 
fects.   Brown  ns  Humphreys^        394 


Board. 

1  The  law  will  not  imply  a  con- 
tract  to  pay  for  board.  The  act 
of  Virginia  1663;  Lit  tells  laws 
583,  does  not  require  there  shall 
be  special  agreement  as  to  price, 
hut  a  positive  contract  to  pay. 
BayaPt  orfm'nr  ice  vs  Bryan,       433-4 


bon  I  is  the  same.      Hobbs  and 
Churchill  vs  Middleton,  ]  73 

I  Bonds   taken  upon    sale  under 
execution   to   pay  several  cred- 
itors joiutly,  irregular,  not  void  5 
but  may  be  set  aside  by  the  obli- 
69     *<*»•    Murrelly  Cooper  and  Reed, 

vs  Hatter,  ei  ok.  et  vice  versa,  358 

3  Bonds  defective  by  statute  may 
be  good  at  common  law.    Ibid.     35$ 

70( 

4  If  bond  be  qua«hed  ns  statutory 
bond,  no  suit  can  be  maintained 
upon  it,  ulthough  good  at  com- 
mon law.  tiee  Replsvy.  bond  I. 
Ibid,  359 

6  Appeal,  bond  payable  « to  the  *# 
7!  heirs  of  H,»  the  heirs  of  H.  em- 
bracing the  husbands  of  his 
daughters,  may  maintain  a  joint 
action  in  their  proper  names, 
styling  themselves  the  heirs  of  H. 
for  breach  of  condition  of  the 
bond.  Evans  vs  Hardudctes  heirs,   436 

Appeal,  bond  conditioned  for 
"the  due  prosecution  of  appeal" 
hinds  the  obligors  upon  breach, 
»o  r>ny  debt,  damages  and  costs. 
Ibid,  43- 


Bond,  official. 

1  In  debt  against  administrator 
and  his  securities  upon  official 
bond,  securities  cannot  question 
the  character  of  the  demand  un- 
less fraud  be  alleged  »?nin«t  the 
creditor.  Hobbs  and  Churchill  vs 
Middleton, 

2  The  object  of  administrator's 
bond.    Ibia\ 

Bonds, 

i  The  responsibility  of  principal 
and  securities,  in  administration 


179 


185 


Boundary. 

When  the  corners  eje  destroyed  by 
violence  or  time,  parol  proof  to 

_  be  admitted  to  point  out  where 
they  were.     Wallace  vs  ManeeO,  44? 

Chancery  Practice. 

I  Where  the  whole  contract  it 
contaminated  with  fraud,  and 
the  parties  can  be  placed  in  statu 
quo,  the  Chancellor  on  the  ap- 
plication of  the  party  aggrieved, 
will  interfere  nnd  do  it;  where 
that  cannot  be  done,  or  where 
the  injured  parly  is  unwilling  to 
have  it  done,  and  the  injury 
may  be  compensated  in  dama- 
ges, theh  the  party  aggrieved 
must  fceek  hi«  redress  exclusively 
at  law.    Caldwell vs  Caldwell,         53 

8  If  complainant  do  not  make  the 
proper  parties,  the  bill  should  not 
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be  d  if  unwed  absolutely.     Hoof- 
.  man  vs  Marshall,  65-6 


3  Complainant's 
proper  parties. 


duty 
Ibid, 


to   make 


65-6 


tract  for  land,  security  in  the 
bond  for  purchase  money,  and  all 
interested  in  the  title,  or  to  be 
affected  by  the  decree*  should  be 
inude  parties.    Ibid,  481 


4  If  amended  bill  be  filed,  uniting 
a  new  complainant  it  u  errone- 
ous to  try  the  cause  at  the  came 
term;  unlets  the  trial  app  ur  to 
be  at  the-  in«taric«'  of  the  defend- 
ant.    Sumrallts  Ryan,  99-100 


3  When  an  alleged  fact  rests  in 
the  knowledge  of  a  defendant,  if 
he  do  not  deny  it,  it  must  be  roi  - 
»ider»'d  as  admitted.  Mostly  vs 
Garret^ 


6  K  part  of  the  defendants  deny 
the  allegations  of  a  bill  nnd  re- 
quire proof,  there  can  be  no  tie 
crre  against  them  without  suf- 
ficient proof.  NalPs  heirs  vs 
Combs, 


216 


325 


When  a  decree  is  reversed  for  be- 
ing an  ab-olute  ditmission  f.-r  de- 
fect of  part  jet,  the  conrt  below 
and  the  nartie*  should  be  placed 
in  the  attitude  in  which  they 
were,  prior  to  pronoun'  in?  the 
erroneous  decree.  Thomson  vs 
Clay,  &c.  416-17-18 


8  Conrt  below  should  have  discre- 
tionary power  to  give  time  to 
complainant,  to  on  use  the  prop- 
er parties  to  be  made*  or  to  dis- 
miss the  bill  without  prejudice. 
Ibid, 


9  The  Court   should  not  be    re- 

3u i red  to  di«mi*>s  without  preju- 
ice,  hut  if  upon  revision,  the} 
choose  to  diemis*,  it  must  be 
without  prejudice.    Ibid, 

10  Bill  in  Chancery,  filed  by  ven- 
dee, upon  alleged  defect  of  title, 
to  rescind  the  purchase  of  a  tract 
of  land,  for  which  he  had  accept- 
ed a  deed  with  waranty.  com- 
plainant no  claim  to  recision  for 
any  defect  of  title  which  eii*t- 
ed.  and  of  which  he  had  notice. 
Cummins  vs  Boyle, 


1 1  BUI  filed 
V      OL.I. 


for  recision  of  con- 


12  When  the  remedy  at  law  is 
complete,  end  no  obstructionjap- 
peor«,  'he  chancellor  will  not  in- 
terfere.   Ibid,  484 

13  An  interlocutory  decree  is  al- 
wa\B  under  the  control  or  the 
court  rendering  it.  Not  error  to 
fet  it  aside  and  permit  answer 
to  be  filed*  When  any  act  is 
ordered  to  be  done,  before  the 
decree  can  be  rendered  certain 
or  effectual,  it  is  interlocutory. 
Hays  vs  May's  heirs,  498 

14  Chancellor  has  discretion  in 
admitting  amendment*  to  bo 
filed,  and  unless  that  discretion 
be  abused  to  the  injury  of 
the  party  com  pin  in  in  f,  its 
nxerci*e  will  not  be  disturb- 
ed .    Honore  vs  Cobnesnil,  508 

15  No  iu)e  of  Uw  which  precludes 
the  court  from  hearing  excep- 
tions to  the  report  of  commis- 
sioner or  master  in  Chancery,  at 
any  time,  or  of  correcting  or  re- 
jecting the  report  in  whole  or  in 
part,  even  upon  final  bearing. 
Ibid,  510 

16  See  commissioner's  report,  1,  t, 
3.    Ibid,  510,11,12 

17  If  defendant  served  with  subpoe- 
na, decree  against  hi  to  ,no  terrane- 
ous though  the  bill  han  not  been 
taken  for  confessed,  party  not 
injured  by  a  decree,  cannot  com- 
oliin  for  irregularity.  Heath  et 
als.  vs  Mitcherson,  547 

18  Erroneous  to  permit  amendment 
in  nrogres*  of  trial.  Dunn  vs 
Dunn  and  Webster,  585 


19  Chancery     Practice    will    not 

grant  relief  against  the  act  of 

481     the    complainant,  nor  in  cares, 

when  the    defence  was  clearly 

at  law.    Brin  t$  Hdrrii&n,  S9.T 
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Cestui  que  trust 

1  ^Fime  will  not  bur  the  demand 
of  cestui    que  iru$t  against  hii 
triune.    Overtired  vs  BaU^kc.      370p 
Fi^'*  heirs  vs  Belts  heirs,  401 

2  Sale  of  a  negro  by  cestui  que  trust 
with  the  approbation  and  con- 
tent of  trustee  vests  hii  absolute 
tide  in  purchaser.    Hancock  w 


478 


Choses  in  Action 


Belonging  to  a  woman,  prior  to 
marriage  or  accruing  to  her  dur- 
ing coverture;  unless  reduced  to 
possession  or  appropriated  by 
iiusbaud,  survive  to  her,  if  »be 
survive  the  husband.  Miller  vs 
MiUer, 


169 


%  If  the  husband  survive  the  wife, 
he  is  entitled  to  theoi  umt<  r  the 
statute  oi  distributions.  Ibid,  169-70 


3  May  be  purchased  at  n  discount 
and  not  usury.  Shackkford  vs 
Jtforra, 

Circuit  Court. 

1  Cirouit  Court  is  not  limited  as  to 
time,  in  making  op  or  si  en  ins; 
bill*  o  exception.  Gordon  vs 
Reynolds, 

2  Cirouit  Court  may  refuse  a  con- 
tinuance after  sustaining  a  de- 
murrer, and  an  offer  made  to  a- 
mend  ;  unless  it  is  clear  from  the 
record,  that  such  an  amendment 
was  essentia)  to  justice.  Has- 
Mard  vs  Smithy 

3  Circuit  Court  has  discretion 
over  the  pleadings  of  the  parties 
uncontrollable,  unlets  manifest 
injustice  be  done.  Bale  vs  Lew- 
is's ex'rt. 

4  Circuit  Court  can  take  no  juris, 
diction  over  a  recogniiunce  not 
returnable  to  the  clerk?  office  by 
law.  Commonwealth  vs  Edwards, 

&  Circuit,  Court  has  a  soaad  dis- 


497 


cretion  in  directing  and  setting 
a«id«-  non*uit«.  Sanders  k  Wit- 
Uamsvs  OuUen,  488 

Circuit  Court  has  discretion  in 
iidmitting  amendments.  Hono~ 
re  vs  Colsnesnil,  508 

Circuit  Court  has  jurisdiction 
by  appeal,  on  sums  too  large  for 
the  County  Court,  and  on  which 
a  justice  of  the  peace  ha*  ren 
dered  judgment.  ElHgs  vs  WiU 
son,  588 

Circuit  Court  may  give  time  to 
a  deiendant  to  complete  his  ti- 
tle, in  rd«»r  to  tiilfif  his  con* 
tract.     Williams  vs  PbUs%  59G 

Clerk. 

f  the  act  of  a  clerk  perse  amount 
t"  breach  of  good  behaviour, 
the  court  will  not  inquire  into 
the  motive.  Commonwealth  vs 
Chambers,  12Q 

Commissioners. 


Commissioners  to  wind  up  Inde- 
pendent Banks  substituted  for 
stockholders — the  latter  not  ne- 
ce»Fnrt  parties  to  any  proceed- 
ings to  chare e  said  banks.  Da- 
na vs  Brown,  Sec,  304-6 

57  £  Commissioners  have  no  lien  up- 
on stock  of  debtor,  to  give  pre- 
cedence W  other  creditors.  Da- 
na vs  Broum,  &r.  306 

Commissioners  in  Chancery. 

Q7  t  Commissioners  in  Chancery  ap- 
pointed to  adjust  accounts,  reg- 
ulated by  order  of  ooort  ap- 
pointing them.  Honort  vs  CW- 
mesntl,  508 

gl5k  Exceptions  to  their  report  will 
be  hoard  at  any  time  before  final 
decree.    Ibid,  510 


352 


Commissioners1  Reports. 

1  No  rum  of  law  which  precludes 
the   oourt  from  bearing  excep* 
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tions  to  the  report  of  commis- 
sioners, or  master  in  Chancery,  . 
at  any  time,  or  from  correcting  or 
rejecting  the  report  in  whole  or 
in  oh rt,  even  upon  final  heuririg. 
Honore  vs  Colmesnil,  and  vice  ver- 
sa, 5J0 

to  Death  of  witnesses  whereby  their 
testimooy  would  be  Io«t,  no  rea- 
son against  setting  aside  an  in* 
oorrcct  report  of  oomdlissioner. 
The  party  should  h«ve  taken 
their  depositions.     Ibid,  51 1 

3  If  new  matter  be  introduced  in  a 
cause,  after  commissioners  hnyo 
reported,  the  subject  «houW  be 
again  referred,  or  the  court 
should  itself  act  upon  the  whole 
case  (bus  presented.    Ibid,  512 

Conditions  Precedent. 

1  Conditions  precedent  mu*t  occur 
or  be  performed,  before  a  right  of 
action  arisei.  PaumareU  heirs 
vt  Moore,  592 

$  That  deed  shall  be  made  when 
consideration  money  is  oaid— 
condition  precedent.    Ibid,  592 

Conditions  Performed. 


Plea  of  conditions  performed  ad- 
mits all  the  facts  that  are  well 
alleged,  and  assumes  the  proof 
of  performance.  Harrison  vs 
Fork, 


Confirmation. 

Mortgage  made  in  lucid  interval, 
reciting  prior  mortgage,  execu- 
ted during  lunacy,  indicates  as- 
lent,  and*  operate*  as  a  confirma- 
tion. Breehsnridges  heirs  vs  Orms~ 

Consignor  and  Consignee. 

Consignee  of  goods  to  be  sold  on 
commission,  undertakes  to  ao 
count  for  the  proceeds,  and  pay 
balance  to  a  third  person  in  a 
suit  between  such  person  and 
consignee,  consignee,  cannot  set 
tip  an  equity  between  himself 


and  consignor.     Bruce  vs  Bur-  ' 
deU,  83-4 

Constitutional  Law. 

t  The  duty  of  the  judiciary  to  pro- 
te.  t  private  rights,  and  private 
property  from  any  unconstitu- 
tional itivusiou,  by  legislative en- 
aotment,  whether  it  result  from 
accident  or  design.  Davis  vt 
Ballard,  566 

Object  of  the  frameraof  the  Con- 
stitution, to  *ecure  the  enjoy- 
ment of  life,  liberty  and  proper- 
ty, and  the  pursuit  of  happi- 
ness,   ibid,  567 

The  12th  and  13th  sections  of 
the  10th  article  of  the  Constitu- 
tion, iodioate  the  duty  to  be  per-  "3 
formed  by  the  functionaries  of 
the  government  in  the  protection 
of  the  citizen.    Ibid,  568 

Quaere.  Does  not  the  Constitu*. 
tion,  by  the  use  of  the  disjunc- 
tive "or,"  after  "taken,"  in  12th 
tec.  20th  art.  inhibit  the  taking 
of  A's  property,  and  giving  it  to 
B,  as-well  as  the  application  of 
it  to  pnblio  use,  without  consent 
an<l  compensation.    Ibid,  569 

5  Any  law  which  would  impair  the 
obligation  of  a  contraot,  weoM 
impair  the  oontraoMnd  equally? 
violate  the  Constitution  of  Ken- 
tucky, and  of  the  United  States. 
Ibid,  CT1 

Contracts  by  implication  of  law. 


The  law  will  not  imply  a  con- 
tract to  pay  for  board  Admis- 
sion by  husband,  that  he  was  "to 
pav  for  his  board,"  authorixea 
255  tDC  jory  to  infer  that  be  had 
made  a  contract  to  that  effect; 
but  does  not  bind  him  to  pay  for 
the  board  of  hi*  wifi  and  servant. 
The  act  of  Va  of  1663,  II.  Lit- 
tel  I's  La  ws,  583,  in  foroe.  That 
act  does  not  require  there  shall 
be  special  agreement,  as  to  the 
price  to  be  paid  for  board ;  but  a 
positive  contract  to  pay.  Roy 
aps  adm'rx.  and  /*  irs,  vt  Bryan,    3ft 
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Contract  by  parol, for  land. 

1  It  not  "ipso  fa't>"  void  .Row- 
land  vs  Harmon,  be. 

2  Contract  by  parol  for  land  may 
be  «o«ft  between  the  parties  un- 
der some  circumstances  and  lor 
■one  purpose*.    Ibid,  7§< 

3  If  one  party  par  form,  the  other 
cannot  refu*e     Party  delinquent    ^ 
cannot  berelieved  in  equity.  Ibid,  76 

Costs. 

1  Costs  should  not  be  decreed  vs 
complainant,  who  has  tu«uincd 
hi*  injunction  in  part.  Uoofman 
vs  Marshall^  65 

2  Costs  in  the  Court  of  Apnea  Is 
ar«'  toreroed  by  the  act  or  1796. 
SerogginU  adm'r  rs  Scroggin,         363 

3  Costs  when  siren,  a?ain«t  ndm'r 
orex'r,  in  the  Court  uf  Appeals. 
Ibid,  364 

4  Error  to  give  judgment  for  costs 
agninttt  executor  or  ndmini«trn- 
tor  sueing  en  autre  droit.  Caper- 
ton,  adm'r  o/Kurr  vs  C«7/is<»«,  ice  399 

5  Writ  of  error  revived  againvtex- 
ecutorp,  costs  decreed  Against 
them,  which  had  accrued  prior 
to  the  death  of  trstntor,  to  ho 
levied  de  bonis  te%tat»ri$  Brown 
vs  McKec's  representative ,  477 

6  Costs  should  not  be  decreed  a- 
gainst  a  complainant  who  had 
grounds  of  equity.     Williams  vs 


Potts.  596 

Counsellor  at  Law. 

Sae  Attorney  at  Law,  3 

County  Court. 

1  County  C"urt  cannot  try  the 
right  to  dower,  but  may  a«§ien 
it  when  the  riirht  is  admitted. 
Williams  v>  Williams,  106 

2  County  Court  cannot  bind  or- 
phan or  poor  child,  under  the 


statute  of  1793  11.  Dt*.  1040, 
until  the  parent,  neat  friend,  or 
person  having  the  care  of  tuck 
orphan  or  child,  «hall  have  b*en 
summoned  and  makes  rieUalt,  or 
faih  to  shew  cause  against 
it.  The  record  must  shew,  that 
the  ttatot*.  ha*  been  punned 
Offee.  ice.  vs  Wail,  306-* 

\  Order  of  County  Court  direct- 
ing  eftnle  oi  intestate  to  be  de- 
livered to  foe  securities  of  ad- 
ministrators, who  bare  applied 
for  counter  -ecurity  or  other  in- 
demnity, dors  not  cou«titute 
such  «pcnrilin»,  administrators. 
Comb*  vs  Churchy  See  331 

I  County  Court  may  remove  one 
administrator  ami  a  rM*oiat  anoth- 
er.    Renfro  vs  Trent,  604 

i  County  Courts  have  general  ja- 
ri»di«*tioti  over  administrator*  of 
estates;  administration  granted 
t<>  on"  not  next  of  kin  voidable. 
Ibid,  604 

5  County  Court  has  a  right  to  a- 
void  it,  and  miiy  n  move  one  ad- 
mini  «trn  tor  and  appoint  anoth 
«.    Itidy  «* 

Court  de  facto. 

Under  the  constitution  of  Kentuc- 
ky, no  court  of  mere  fret,  with- 
out ri*ht  cau.exiM  Hildrtik's 
heirs  vs  Mclntyres  d>  visets,  207 

Court  of  Appeals. 

1  There  can  he  hut  one  Court  of 
A  ope u  Is      Hildreth?*  heirs  vs  Mc* 

IntyrrU  device  ,  90? 

2  Court  of  Appeals  will  reverse  dri- 
er ti«»nary  proceedings  «f  inferi- 
or <oort*,  to  attain  justice.  Bate 
vs  Levis,  315 

J  Court  of  Appeal?  cao  take  no 
jurisdiction  orer  a  rec.ogni*a»'ce> 
orikrinHllv  void.  Commonwealth 
vs  Edwards,  35M 


4  Court  of  Appeals  cannot  correct 
its  own  judgments  of  a  former 
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term :  but  it  may  rectify  clerical 
nv-'rako*.  Scroggin,  adnVr  vs 
Scro.gin, 

5  Appearance  in  Court  of  Appeal*, 
waive*  the.  necessity  of  udvertis 
id»  when  cause  remanded  Brown 
vs  Humphreys.  Sec.  394 

6  No  one  can  prosecute  an  appeal 
or  writ  of  prmr,  but  the  -arty 
agrieved.  Pugh?s  heirs  vs  Bate? 
heirs,  406[ 

7  Court  of  Appeals  will  n«»t  inter- 
fere when  circuit  court  has  (lis 
creiion,  unless  exercised  with 
mnniiest  injustice  Sanders  and 
Williams  vs  Outtm,  488 

8  Court  of  Appeals  «hould  protect 
person*  and  property,  from  the 
operations  of  unconstitutional 
acts  of  the  Legislature.  Davis 
vs  Ballard,  566 

9  Court  of  Appeals  will  not  toler- 
ate a  bill  questioning  an  urtminttr 
trator's  «ettleuient  with  th»-  coun- 
ty court,  ten  or  twelve  years  af- 
ter the  complainant  comes  ef 
age.    Skinner  vs  Skinner, 


Covenant. 

1  Covenant  to  pay  bank  notes 
and  to  do  other  things,  not  with- 
in the  statute  which  authorizes 
trie  recovery  of  them  in  kind. 
Stokton  vs  Scovie, 

2  In  action  of  covenant  for  breach 
oi  genera)  warant),  plea,  that 
covenantor  had  convened  the 
land  to  another  by  deed, no  bar; 
unlcs*  it  appear  from  the  ilea, 
th  t  such  deed  is  valid.  Kingvs 
McLean, 


33 


3  Where  independent  covenant, 
either  party  can  maintain  anao- 
ti  t,  without  performance.  Sharp 
vs  White,  107 

4  Covenant  that  i»  void  binds  no- 
bod}  ;  if  voidable  onl*,  it  binds 
until  set  a«ide.  Breckenridgeys 
heirs  vs  Ormsby,  240 


594 


Courts, 


1  Courts  will  ex  officio  take  notice 
of  mutations  >'  <)  fluctuation?  in 
language  Vanada's heirs  vs  Hop 
kins'  adm/r. 

2  Court  will  not  ear  officio  order 
certiorari,  utile**  intrin  ic  evi- 
dence of  diminution  ol  record. 
Violet,  &cvs  Waters, 

3  Courts  of  original  jurisdiction, 
have  no  control  over  orders  or 
judgments  unles«  during  the 
term  at  which  rendered  or  enter- 
ed up.  Commonwealth,  tec  vs 
Williams,  Sec. 

4  Courts  of  limited  juri»dirtion 
should  «ee  that  the  plaintiff  puts 
himself  within  those  limits.  In- 
grahamvs  Arnold, 


5  Covenant,  to  he  performed  pres- 
ently :  unie«s  tiiu>  «.'.ven.  Dough- 
ertys  admW  vs  Goggin,  375 

6  Covenant  to  convey  land  on  the 
payment  nf  the  pi  ice,  payment 
made  to  the  sheriff  as  ageut,  af- 
fect* his  principal,  and  binds  him 
to  make  immediate  conveyance 
without  nersnnal  nntic*  of  pay- 
ment.    Cnichman  vs  Boyd,  395 

In  action  of  covenant  to  sell  for 
the  best  price  that  ran  be  obtain- 
287  ed,  declaration  must  aver  thai 
cov  naii tor  oould  have  sold  but 
did  not.  or  it  is  insufficient.  Har- 
ris  vs  Oggt  41sl 

304  8  A  plea  in  the  language  of  thsr 
oovenant,  to  do  or  to  perform,  a- 
vring  the  thins  to  have  been 
done  or  pi  r formed,  is  good  and 
**quiv><h  otto  covenants  perform- 
ed   Uiv\  416 

309J9  No  averment  oan  enlarge  the 
stipulations  of  a  contract,  or 
create  e  covenant  by  implica- 
tion     Ibid,  411 


406(10  Covenant  cancelled,  is  no  rpve- 
nant  in  effect*    Ztatn  vs  JS*wn«t 
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11  Covenant  may  be  canceHed  by  market,  i*  the  measure  of  dama- 

parnl.     Ibid,  432    get.    Harris  vs  Oggr  41* 


!2CoTenaot  for  board  it  never  im- 
plied, it  strictly  construed,  nnd 
must  be  clearly  proved.  Royal** 
adrrCrx  and  heirs  «•  Bryan,  433 

13  Covenant  made  witb  fraud  i»  ex 
delicto*  whether  verbal  or  writ- 
ten, and  the  remedy  is  b\  uac- 
tion  on  the  case."  Hancock  vt 
Ship,  440 1 

14  Covenant  for  personal  services 
not  assignable  at  law,  neither 
stipulating  to  pay  monev  nor 
property.    Henry  vt  Hughes,       454 


15  If  covenant  assignable,  the  de- 
claration defective  in  not  alleg- 
ing a  demand,  and  an  assign- 
ment.   Ibd,  454 


3  In  action  of  debt,  the  damages 
laid  in  the  declaration,  are  gene- 
rally as  compensation,  for  the 
retention  of  the  debt.    Ibid.         175 


16  Covenant  to  convey  land  with 
special  warranty,  covenantor 
mn«t  «hew  a  complete  legal  title. 
William*  vs  Pott*,  Sec.  597 


Damages. 


1  Damages  to  be  assessed  in  a  oase 
of  bank  notes,  according  to  their 
value  when  falling  due,  Stockton 
vs  Scobie, 


The  Bum  upon  which  damages 
are  rendered,  should  be  ascer- 
tained. Erroneous  to  leave  it  to 
the  inquiry  and  decision  of  the 
clerk.  Error,  to  decree  dama- 
ges twice.    Noland  vs  Richards,    582 

Debt. 

Distinction  between  debt,  upon 
bond,  and  covenant.  Harmon 
«M  174 

Plaintiff  has  no  right  to  recover 
more  than  be  claims.    Ibid,  174 


2  Damages  laid  in  an  action  of 
debt,  are  to  cover  the  injury  re- 
sulting from  detention,  though  in 
debt  upon  bond  with  conditions, 
the  recovery  sounds  in  da  ma  got; 
yet  it  is  compounded  of  the  debt 
and  damages.   Harrison  vs  Bark, 

174-5 


3  The  value  of  the  land  when  de- 
vise took  effect,  the  measure  of 
damages  if  the  land  is  lost,  and 
the  sum  to  be  mmnen«nted,  by 
contribution  McLoaahanU  de- 
viate* vs  Kennedy,  Jec. 

4  Covenant  to  sell  for  the  best  price 
the  ertiele  engaged  to  be  sold, 
would  hove  commanded,  within 
a  reasonable  time  after  it  was  in 


In  action  of  debt  on  bond,  witb 
conditions,  the  damages  assessed 
by  the  jury,  are  substituted  for 
the  debt  itself,  and  limit  the  a- 
m^unt  of  plaintiff's  demand. 
Ibid,  175 

5  Debt,  upon  joint  and  several  obli- 
gations, either  one  or  all  must  be 
sued  Hobbs  and  Churthili  vs 
Middleton,  178 


6|  Debtor  and  Creditor. 

Debtor  has  his  election  at  the  time 
of  partial  payment,  to  direct  bow 
the  credit  to  be  applied ;  if  he  do 
not  direct,  creditor  may  make 
the  application.  Hittytr  vs 
Vaughan,  573 

Declaration . 

Declaration  against  several  an- 
on joint  undertakings,  proof;  sep- 
arate liabilities,  plaintiff  cannot 
recover.    Erwin  vs  Devxnc,       804-6 


2  If  a  declaration  describe  a  ioda* 
«nJ  ment  as  it  is  in  appeal  boud, 
®®®     sned  on.  it  i*  sufficient.    Evans 

vs  HdrdwickU  heirs,  43? 

Decree. 

Decree  embracing  a  defendant 
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who  had  incurred  no  eost,  fur- 
nithei  no  cause  for  reversal  to 
the  com.dainaut  in  the  bill. 
Hiekey  vs  Young, 

2  Decree  cannot  be  rendered  a- 
gainst  a  part}  who  has  had  neith- 
er actual  nor  constructive  no- 
tice.   Dawson,  See  vs  Clay's  heirs,  166 

3  Decree  for  interest  upon  the  ag- 
gregate of  principal  and  inter- 
est decreed,  until  payment,  erro- 
neous.   Ibid,  166-7 

4  Decree  against  administrator  in 
his  own  right  unless  he  have  been 
guilty  of  fraud  or  cross  negli- 
gence, erroneous.    Ibid, 


See  Acceptance. 


Deedeh 


3  Decree  to  appoint  commissioners 
to  make  conveyance  in  vacation 
on  tailore  of  him  against  whom 
decree  is  rendered,  not  errone- 
ous—otherwise when  decree  is 
for  a  deed  on  failure  to  pay  mo* 
ney.    Johnson  vs  McGilvary, 

6  Decree,  to  authorize  an  appeal, 
mutt  be  final.  Graham  tie.  vs 
tfolandU  adm'r. 

7  Decree  being  uncertain  is  void. 
Ballard  vs  Davis, 

8  Decree  or  judgment  can  only  be 
r*-ver*ed     by    party    agrieved. 
Pugh's  heirs  vs  BtlVs  heirs. 


I  To  the  validity  of  a  deed  or 
grant  it  is  es^e;  tial  there  should 
be  grantor  and  grantee  able  and 
willing  to  contract,  or  subject 
matter  in  isse  to  be  granted,  and 
a  present  interest  in  the  grantor; 
though  an  instrument  may  assume 
the  form  of  a  died,  be  delivered 
to  any  other  than  the  grantee, 
and  be  regularly  recorded :  if  it 
be  not  accepted  by  the  grantee, 
it  is  inoperative.  Beard  ice  vs 
Gri  gs, 

167J2  Deed  for  land  must  be  recorded 
in  the  county  where  it  lay,  at 
the  time  of  recording  the  same. 
Garrison  vs  Haydon, 


25 


222 


Deed  executed  and   delivered, 
passes  title  as  perfectly,  as  feoff- 
ment    and    livery     o<     seisin. 
323     Breckenridge's  heirs  vs  Ormsby,      244 

4  Deed  of  a  lunatic  is  not  void  but 
voidable.    Ibid,  245 


2  Decree  not  irregular  when  revi- 
vor by  consent,  though  no  ap- 
pearance nor  service  of  notice 
upon  those  against  whom  revi- 
ved.   Ibid, 

10  Decree  should  be  certain.  Ho- 
note  vi  Cohnesnit,  et  vice  versa, 


5  Deed  when    voidable,    may    be 

avoided    by  privies     in    blood 

377     or   in    representation,    not  by 

privies   in   law    or   in    estate. 

Ibid,  948 

4066  Deed  may  he  avoided  by  pur- 
chaser of  infant  or  lunatic  ven- 
dor, when  it  might  be  avoided  by 
the  heir.    Ibid,  248-9-60 


7  Ftdelbu), 


II  Deereo  right  on  the  merits,  and 
defendant  served  with  process 
will  not  be  reversed  for  irregular- 
ity.    Heath  et  ah.  vs  Mitcherson,  547 


254 


4068  Deed  absolute  for  personal  prop* 
erty,  if  possession  remain  with 
vendor,  as  to  creditors  and  pur- 

525(  chasers  without  notice,  fraudu- 
lent per  se.  Head  Ac  vs  Ward  kc.  281 


0  Deed  recorded  in  time,  construc- 
tive notice  to  purchasers  and 
creditors.  Head,  Hobbt,  et  at.  vs 
Ward,  et  at.  283 


12  Decree  should  be  certain  and 
eo  should  be  the  damage*  on  the 
dissolution  of  the  injunction. 
SlagnervsFor.  556 


10  Deed  for  land  transfers  to  the 
assignee  by  privity  of  estate,  all 
antecedent  covenants,  incident 
to  the  freehold,  the  right  of  the 
assignee  is   co- extensive    with 
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that  of  the  (rati for.    MrLana- 
/ia**'«  devisees  vs  Kennedy  kc  335 

tl  Deed,  conclusive  01  the  rights 
conveyed, but  not  <»■  the  C'>n-i ■!- 
erattoQ  paid.     Guryvs  Gttbbs,    389 

12  Acknowledgement  of  consider- 
ation to  rnveheeti  received  in  a 
tle»*d,  prima  fatie  evidence  of 
payment,  but  mat  be  explainer] 
or  contradicted.     Ibid,     389-90-1-2 


13  So  far  as  deeds  transfer  or  arc 
intended  to  be  the  evidence  of 
rights,  they  cannot  be  contradic- 
ted m  th  ir  hgn\  «~  u*truction,bj 
fart*  aliunde.    Ibid. 

14  Heed  with  special  warranty, 
demands  a  goo''  ti»T»  in  th»«  ven- 
dor or  obligor.  Wil  iatns  vs  Pbtts, 

Defeasance 

If  matter  of  defence  and  if  condi- 
tion performed,  <  variable  at  law. 
Bliss  vs  Branham, 


4  Demurrer  waivs  the  objection 
to  th  want  of  an  oath  to  a  plea. 
I>*gra';am  vs  Arnold,  407-9 

Deposition. 

1  Deposition  retaken  without  leave 
of  (ho  court,  not  to  be  read ;  not 
affecting  the  merits,  it  rend  no 
rau*e  tor  reversal.  Hickey  vs 
Young,  .  3 


2  Notice    on  the  4th  to   take  do- 
position*  on  the   14th  at  a  p\«c£\ 
290  mile-  dHant.  unreasonable. 
Kincaid  vs  Ki  <caid,  *  100 

390 3  To  reject  without  notice  dcpo*i- 
t  on*  read  on  a  former  trial, 
without  objection,  good  cause 
for  a  new  trial.    Ibid,  100-1 
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Defendant. 

Defendant  named  in  the  bill  but 
not  served  with  process,  nor  ad- 
vertise^ againft,  n«ir  hmh<  nnng, 
u  no  party.    Hi  ke^  vs  You  <g, 

Demand. 

Demand  not  necessary  when  a 
promise  to  pa\  in  C  inmnm 
wealth  paper.    Bqinvs  Wilson, 

Demurrer. 

1  See  Error,  5.     Case  vs  Rrbelin, 

2  If  joint  demurrer  to  several  n1»»ns 
sustained,  and  anv  one  eowl,  it 
is  error,  if  overruled,  and  any 
one  bad,  it  is  likewise  error: 
practice  dangerous  to  demurrant 
Cox  See  vs  Cooke, 

6  Though  demurrer  more  regular, 
yet  if  plea  rejected,  mine  will  not 
be  sent  back  for  ■li'iimrr*  r.  De- 
pew  vs  Bank  of  Limestone, 


203 


361 


Deposition  taken  without  notice 
sh  nl>l  be  reit  cted.  Honorevs 
Ci)lmesnH%  et  rite  versa.  SQi 

Descent 

Descent  cannot  be  changed  by  con- 
ve\nnce  but  follows  the  law, 
Bernard  &c  vs  Griggs,  36 

Detinue. 

I  Detinue  will  lie  for  a  deed  or 
note  to  writing,  evidencing  a 
debt  or  for  any  chattel  which  can 
be  identified,  to  which  plaintiff 
has  a  right  of  property  and  o( 
immediate  possession  no  matter 
how  the  defend nnt  obtained  pos- 
session.    Lewis  vs  Hoover,  601 


2  Vide  Assumpsit.    Ibid,  501 

Devastavit. 

Conviction  of  devastavit  does 
not  release  administrator  from 
his  liability  u;  on  his  bond;  it 
only  determine*  the  ei tent  of  re- 
sponsibility and  binds  him  per- 
sonally as  well  a«  in  h<«  fiduciary* 
ch  a  ra  r ter.  Hobbs  and  Chwahill, 
vsM'dflttn,  178 


3802  Devastavit  fixed  upon  the  princi- 
|    cipal  estops  him  from   pleading 
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no  assets :  the  object  of  the  tint 
•to  establish   wane  of  assets  nnd 
to  charge  him  personally.     Ibid,  180 

3  To  maintain  an  action  against 
administrator  or  executor  for 
devastavit,  tbe  demand  mu*t  be 
ascertained  bj  judgn  ent  and  de- 
linquency shewn  by  return  of 
nulkbon*.    JMd,  180  f, 


4  Devastavit  fixed  upon  principal, 
the  seenrities  under  the  act  of 
1797  may  plead  no  assets.  Hobbs 
and  CliurchiU  vs  Middle  ton,         1  82-3 

<>  Devastavit  may  be  committed  by 
converting  equitable  assets — and 
an  executor  subjected  to  a  per- 
sonal notion  thereby.  Lofttis  vs 
Locker,  698 


Devise. 

i  Devise  of  land  for  which  testator 
holds  a  bond  for  a  conveyance 
determines  his  election  and  con- 
trols his  representative  to  re- 
quire a  specific  performance,  if 
breach  prior  to  the  death  of  tes- 
tator. Dawson  kc  vs  Clay's 
heirs,  168) 

2  Devise  of  land  by  the  parcel,  the 
devisee  is  entitled  to  any  sur- 
plus ;  and    if  lost,  to    coutribu- 

■  tioa  from  other  devisees;  the 
will  ha  vine  charged  all  the  es- 
tate devised,  with  such  losses. 
McLanahanU  devisees  vs  Kenne* 
dy,  See.  336 


value  of  the  land  at  testator's 
death ;  and  interest  from  that 
time,  added  to  the  rent  paid  for 
occupancy,  by  the  testator,  as 
compensation.  M'Lanaftan'shrs. 
vs  Kennedy,  tee.  339-40 

Dissolution  of  Injunction. 

[\>  a  recovery,  in  action  on  injunc- 
tion bond,  it  is  essential  to  shew 
the  injunction  hasbeen  dissolved. 
Harrison  vs  Bark,  17* 

Distributee. 


Distributee  cannot  be  a  witness  for 
the  administrator.  Caperton,  ad*r 
of  Karr  vs  CalUson,  397 

Discontinuance  of  a  Road. 


I  See  Appeal  4.   Cbfe  as  Shannon,  218-9 

Order  of  discontinuance  of  a 
road,  by  county  court,  cannot  be 
questioned  by  appeal  Or  writ  of 
error,  by  the  owner  of  land,  for 
want  of  sufficient  interest. 
Ibid,  230-1-2 


\  Measure  of  damage*,  th*  value 
of  the  land  whe&  demise  took  ef- 
fect upon  Che  loss  of  the  land,  and 
the  amount  to  be  made  up  to  the 
devisee  by  contribution.  McLana- 
hanys  devisees  vs  Kcntuay,  kc.         338 

Devisee. 


Devisee  of  land,  under  a  will  provi- 
ding compensation,  if  any  land 
be  lost,  if  he  have  paid  rent  and 
lost  the  land,  is  entitled  to  the 


Dollars. 

Dollars  did  not  mean  bank  papsrr 
in  1821.    Fishbaekvs  Woodford,        67 

Credit  given  for  dollars,  though 
payment  made  in  depreciated 
paper,  no  deduction  to  be  made 
f .  r  depreciation.  Whites  e x'r#. 
vs  Guthrie  it  ah.  503 

Dower* 

See  county  court,  1.     Williams  vs 


Vo*.  I. 


Williams, 

Ejectment. 

I  To  revive  a  judgment  in  eject- 
ment against  two,  one  of  whom 
has  died,  scire  facias  mutt  be  issu- 
ed against  the  heirs  of  the  de- 
ceased, and  the  terre-tenants,  or 
survivor.     Griffith's  heirs  vt  Wit- 
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t  To  rev ive  a  joMgment  in  eject- 
ment, scire  facias  must  shew  that 
tbe  term  has  not  expired.    Ibtd    2121 

3  To  a  recovery  in  ejectment,  par- 
nmout  title  in  the  plaintiff,  and 
po§»ciiion  in  the  defeudant,  at 
the  time-  of  service  of  tbe  copy 
are  requisite.  Easiin  vs  Ruckcr,  434-.> 

4  A  record  of  a  former  judgment, 
in  favor  of  defendant  against 
lessor  of  plaintiff,  no  bar  to  plain- 
tiffs recovery ;  unless  connected 
with  such  adversary  possession 
hi  tolls  hit  right  of  entry.    Ibia\ 

5  In  ejectment*!  f  the  Tecord  do  not 
prefect  to  exhibit  the  whole  evi- 
dence, the  admission  of  a  deed 
as  evidence,  will  not  shake  a  ver- 
dict for  plaintiff  j  though  it  mifht 
not  have  been  stricMy  adm«s*ible. 
Had  it  been  excluded,  it  only 
would  ihow  the  plaintiff  did  not 
derive  title  through  that  deed. 
Hodges  vi  Vrutcker, 

Election. 

1  In  rendering  judgment,  on  a  note 
for  "current  paper,"  more  proper 
to  give  debtor  election  to  pay  in 
Kentucky  or  coiumon'th.  bank 
pa  per.   Feemster  et  o/.  vs  Johnson^ 

2  Vide  debtor  and  creditor  I. 
*J  Vide  devisee  1. 


locator,  it  good. 
vs  Marsliall, 


Parker  et  oix. 


3534 


Equity  Prior. 


A,  claiming  prior  equity,  toea  B, 
hoider  ol  equitable  title;  tore- 
cover  against  B,  A  must  prove 
that  B  is  purchaser,  with  notice 
of  his  equity.  JvaJPt  heir*  vs 
Combs* 


32.V 


504 


Emancipation . 

Aet  of  emancipation,  having  patted 
the  General  Assembly,  the  per- 
son to  be  deemed  free,  until  dis 
franc  hi  ted.  Conclude  vs  WiUiamr 
'  son^&c. 

EntTy. 

Entry,  for  land,  calling  for  a  spri:;g 
or  elber-object  whrch  gives  it  lo- 
cation, if  there  be  two  or  more 
suoh  object*  *hewn  in  vicinity, 
eothat  surveys, executed  on  each, 
for  the  quantity  intended,  will 
include  any  portion  of  the  tunic 
land,  in  common*  it  being,  to  that 
extent,  certain  to  a.  snbseqncnt 


Error. 

I  En  or  apparent  on  tbe  record, 
requires  no  notice  of  motion  to 
correct  it;  but  when  not  appa- 
rent, it  does.    Jftyme^a  w  C©se- 

Error  in  rendering  judgment  for 
or  against  a  dead  person,  only  to 
be  corrected  by  writ  of  error,  co- 
ram vobis.     Case  vs ftibdu^ 

3  Error  in  first  process,  cured  by 
correct  process,  executed  in  thee. 
Ibid, 

4  Error  prior  to  judgment  may  be 
corrected  by  obligor  in  replevy 
bond.    Ibid, 


B  Error  in    fact,    well  aan'gned, 
68|    ehould  betraserted;  if  not  well 
assigned,  it  is  a  rabjentot  demur- 
rer.   Ibid, 


6  Error  to  enter  judgment  upon  a 
note  stipulating  to  pay  "current 
paper,"  for  more  than  tbe  nomi- 
nal amount  of  tbe  note.  Fecm- 
ster  et  alt  vs  Jahsuon, 


» 
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7  Error  to   admit   proof   variant 
from  the  allegation.     Clarke  w 

17     Cattleman,  *: 

8  Error  to  dismiss  a  bill  absolutely 
whtn   tbe   prope?   parties  were 
not  before  the  court.     Rowland      s 
vs  Germany  ?*■* 

9  Error  to  give  judgment  for  inter- 
est, upon  a  note  executed  out  of 
this  state,  without  proof  of  the 
rate  of  interest  where  note  was 
executed.  Morgan  w  TfotUrx 
ice,  M  ™ 
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10  ErroY  to  render  judgment  in 
bar,  upon  overrating  demurrer  to 
plea  to  the  jurisdiction.  Hay  vs 
Arberry,  95 

fl  Not  error  to  render  judgment 
on  former  judgment  for  damages, 
without  allowing  interest.  West 
vs  Patrick's  adm'r,  95 

12  Error  to  award  restitution  to 
defendant  in  ejectment  after  the 
revival  of  a  judgment,  subse- 
quently to  a  reversal  of  first  re- 
vivor, plaintiff  having  obtained 
possession  bj  habere  facias. 
Smith's  heirs  vs  MitcheWs  hein,     27 1 

13  Error  to  renderjudgment  against 
three,  two  only  served  with 
process ;  though  the  record  states 
that  the  "defendants  appeared," 
or  that  the  "parties  appeared." 
Violet  vs  Waters ,  303 

#4  Error  to  permit  a  party,  in 
whose  favor  conveyance  of  legal. 
title  to  land  has  been  decreed, 
upon  payment  of  money,  to 
withdraw  the  sum  deposited  in 
court,  unless  the  decree  be  chang- 
ed '  as  to  conveyance.  Hopkins 
vs  Stephenson,  346 

15  Error  to  make  agreement  enter- 
ed into,  pendente  lite,  basis  of  a 
decree,  unless  brought  be  fore  the 
eoort  by  amendment,  or  by  con- 
tent given  in  open  court.  Leach 
9*  Gentry,  351 


position  of  a  corner,  they  must 
recur  to  the  extension  of  the 
courses  and  distances.  Wallace 
vs  Maxwell,  452 


21  Error  to  give  judgment  for  exe- 
cution upon  scire  facias,  against 
an  infant,  unless  a  guardian  ad' 
litem  be  appointed,  or  an  ap- 
pearance entered.  Rowland'*  s 
heirs  vs  Cocke's  adnVr, 


22  Error  to  allow  costs  to  defend 
ant  when  an  injunction  is  perpe- 
tuated for  more  than  is  credited 
at  law.     Whitens  exWs  vs  Chiifc- 
riectals, 

23  Error  to  decree  damages  on  dis* 
sol  vine  an  injunction  without  as- 
certaining the  amount  specifical- 
ly.   Ibid, 

4  Error  to  enter  judgment  for  res- 
titution, when  the  warrant  char- 
ges "forcible entry,"  and  the  ver- 
dict is  for  "forcible  detainer." 
Qayle  vs  Overton, 


453 


503 


503 


549 


25  Error  to  refer  the  ascertainment 
o(  damages,  on  the  dissolution  of 
an  injuuetion  to  the  clerk.  Stag- 
ner  vs  Fox,  556 


563 


16  Error  to  quash  the  sale  bond, 
and  not  to  qnath  the  sale.  Gw>« 
per  See  vs  Hatter  See,  359 


Also  Poland  vs  Richards,  582 

6  Error  to  decree  damages  twice, 
Jfoland  vs  Richards, 

2?  Vide  chancery  practice,  3 

28  Vide  costs,  5. 


17  Error  to  quash  bond  which  is 
good  at  common  law,  though, 
bad  as  a  stalutary  bond.   Ibid,  358^9 


18  Error  lost  in  consent.    Frights 
adm'rs  vs  BeWs  heirs,  406 


19  Error  to  allow  interest  on  a 
note  execute*!  out  of  the  state, 
without  the  intervention  of  a  ju- 
ry*   btgraham  vs  Arnold,  408 


20  Error  to  instruot  the  jorv,  that 
unlet*  they  can  precisely  fix  the 


29  Error  to  pronounce  a  decree  at 
a-pnea  ranee  term*  Passmore1* 
heirs  vs  Moore,  i 


30  Error  not  to  allow  time  after 
full  age  in  decree  against  in* 
fants.    Ibid, 


593 


31  Error  to  disfxiss  bill  for  convey- 
ance, if  title  in  vendor  complete. 
Williams  vs  Pbits,  59? 


32  Error  to  decree  costs  against 
complainant,  who  bad  a  right  to 
go  into  chancery.     /We',  r,9? 
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Error,  coram  vobis. 

1  Th<»  fUtute  of  1802  regulating 
writs  of  error  coram  vobis,  does 
not  apply  to  the  made  of  correct- 
ing errors  in  laot,  accruing  be- 
fore judgment,  Case  w  iUbe- 
tin, 

$  If  second  process  regular,  and 
exeouted  in  time,  irregularity 
of  first  or  antecedent  process 
void.    Ibid,  30-1 

!Z  Writ  of  error  coram  vobis,  issuing 
prior  to  return  of  urst  execution 
on  replevy  bond,  in  time.    Ibid,     31 

4  Notice  not  necessary  to  enable 
plaintiff  to  apply  (or  writ  of  er- 
ror coram  vobis,  with  supersedeas 
to  correct  errors  occurring  before 
judgment.    Ibid,  31 


Escape. 

I'  Sheriff  liable  for  escape  notwith- 
standing the  prisoner  might  be 
discharged  by  a  single  justice  of 
the  pence,  without  surrendering 
a  schedule.     Gordon  vg  Ryan%         56 

2  Escape  can  take    place,    only         l 
from  actual  custody.    Ibid,  58 

3  To  make  officer  liable  for  escape, 
The  capture  or  actual  custody 
of  the  person  by  the  offioer  must 
be  prored.    /Ate*,  58-9 

Escheat . 

1  Slaves  not  subject  to  escheat, 
but  past  to  administrator  as  as- 
sets. Conclude  vs  Williamson, 
*V>  18-19 


Estoppel. 

%  If  grantor  with  warranty,  have 
no  titie  at  the  date  of  his  grant; 
after-  acquired    title  enures    to 

frantee   by    way   of  estoppel. 
leard  Sec  vs  Griggs, 

2  Obligor  in  replevy  bond,  not  es- 
topped from  correcting  errors, 
which  accrued  prior  to  judg- 
ment.    CastvtMUlm, 


Estoppel  may  be  created  by  re- 
citals in  a  deed,  and  effectually 
applied  to  parties  and  privies. 
Breckinridge's  heirs  vs  Ormsby,      255 

Defendant  estopped  from  ques- 
tioning the  existence  of  plaintiff, 
at  date  of  note  sued  on-  Deptw 
vs  Bank  of  Limestone,  38'i 

If  party  contract  with  one  sepa- 
rately, he  is  estopped  from  ai- 
leging  a  partnership,  and  from 
setting  off  payments  made  to 
a  no;  her.  Trustees  of  Perryviilc 
&e  vs  Letcher,  335 

6  A  party  is  estopped  by  his  deed 
so  far  as  tuedeed  passes  a  right,  or 
extinguishes  a  title;  but  so  far 
as  it  merely  asserts  a  fact*  inde- 
pendent of  the  right,  he  is  not 
concluded.     Gidly  vs  Grubbs,        390 

Deeds  operate  as  an  estopel ;  pa- 
tents are  only  prima  facie  evi- 
dence of  the  nets  recited.  Wal- 
lace vs  Maxwell  Sec%  450- 1 

Evidence . 

Parol  evidence  not  competent  to 
rescind  a  contract  for  land,  on 
the  allegation  of  a  better  out- 
standing title,  known  and  con- 
cealed bv  the  seller;  but  the  ti- 
tle papers  mu»r  be  shown  to  the 
court,  and  proof  made  that  they 
include  at  least  a  part  of  the  pur- 
chased  premises  and  constitute 
a  better  title  than  sold.  Wilson 
os  Lafoor,  7. 


Profert  of  a  dee  f,  and  allega- 
tion of  its  operation,  without  ma- 
king the  deed  a  part  of  the  re- 
cord, no  evidence  of  Its  contents 
orofits.effeot.    Kingm  McLean,  33 


£  Reservation  a  of  internal  by  sepa- 
rate note,  accruing  on  coo  tract 
I    for  Common  w earth's  bank  notes, 
2?     conclusive  of   a  loan.    Boswcll 

vs  Chrkson,  so 


4  Evidence  that  mare  was  unsound 

at  the  time  of  sale,  not  sufficient 

31'    to  charge  the  teller;  tuo***fc* 
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and  concealment  mutt  be  shewn. 
Howell  vs  Freeman,  54 

t>  Entry  oo  reoord  that  bail  surren- 
dered principal  to  the  court, 
and  that  he  wai  prayed  into  cus- 
tody, net  adequate  evidence  that 
party  was  ever  iu  custody  of  the 
sheriff  so  as  to  charge  him  for  an 
escape.     Gordon  vs  Ryan,  54 


6  Parol  evidence  competent  to 
pittve  <T4tid  or  mistake,  in  any 
written  instrument*  Fishbaekvs 
Woodford,  86 

7  For  parol  proof  to  coatradidf 
the  terms  of  a  written  instrument, 
or  vary  its  sti  pain  toons,  there 
most  be  f  aud  or  mistake  in  the 
instrument.     Ib\d,  87 

ft  To  alter  or  modify  the  terms  .of 
a  written  instrument,  it  is  neces- 
sary to  prove  some  fact,  inde- 
pendent of  the  consideration,  es- 
tablishing fraud  or  mistake. 
Ibid,  81 

J  Evidence  ef  a  rumour  of  a  se- 
cond marriage,  in  question  of  a 
right  of  dower,  not  admissible. 
Williams  vs  Williams,  106 


should  not  set  aside  the  verdict, 
w bother  for  plaintiff  or  defend- 
ant,   ittd,  31? 

16  If  tho  evidence  on  which  in- 
structions are  intended  to  bear,  be 
not  presented  by  the  record,  the 
court  will  not  adjudge  the  in- 
struction to  be  erroneous  Har- 
rison v*  Baker,  31S 

17  To  justify  the  admission  of  pa- 
rol testimony  in  contradiction  to 
the  stipulations  ef  a  written  in- 
strument, fraud  or  mi*fake  roust 
be  all' god.    Love  vs  Coffee  et  alt,  327 

18  If  plaintiff  eutitled  to  recover 
without  the  evidence  offered  and 
rejected;  yet  ii  the  evidence 
were  calculated  to  stengthen  hit 
case,  it  is  an  injury  to  him  to  ex- 
clude it  and  erroneoos.     Dough- 


10  Judgment  for  devastavit  against 
administrator  or  executor,  con- 
clusive of  assets,  JJobbs  £c  vs 
Middleton,  180J21 


It  Return  of  "nulla  bona"  prima 
facie  evidence  of  breach  of  con- 
ditions of  adminiitration  bond 
against  principal  und  securities. 
lbio\  190 

12  When  no  evidence  certified,  tho 
presumption  is  in  favor  of  the  le- 
gality of  the  proceedings  of  the 
court  below.     Talbot  vs  Miller,       199 

13  See  ejectment.  5. 

14  If  a  record  offered  in  evidnnce 
do  not  conduce  to  sustain  or  de- 
feat the  issue,  to  reject  it  not  er- 
ror,   though  between    the    in  me 

r*      parties.    Bate  vs  Lewis'*  ex^r*,        316 

i5  Evidence  being ballanced,  court 


erty's  adrn'r  vs  Goggin, 


375 


19  An  acknowledgment  in  a  deed 
of  the  receipt  <>f  the  considera- 
tion, is  only  prima  facie  evidence 
of  the  payment,  and  may  be  ex- 
plained or  contradicted.  Gully 
vs  Grubbs,  389 

20  So  far  as  a  deed  merely  asserts 
a  fact,  independent  of  the  right, 
and  unessential  to  the  title,  it  is 
not  conclusive  of  such  fact.  Hid,  389 


No  fact  to  be  presumed  which 
does  not  neoessarily- result  from 
established  or  conceded  premises. 
Wallace  vs  Maxwell,  451 


23  No  evidence  admissible  under 
the  plea  of  covenants  performed, 
except  to  show  performance. 
Hoofman  vs  Sharp,  489 

23  Difference  between  the  evidence 
of  knowledge  at  to  personal  pro- 
perty and  land,  requisite  to 
charge  *hpriff  for  failing  to  levy. 
Bell  vs  Commonwealth  &e,       552-3-4 

"14  Possession  of  personal  property 
is  prima  facie  evidence  of  owner- 
ship,   find,  55& 

25  Possesion  of  In  ml  not  prima  fa- 
cie cvidenee  of  ownerihip.    Ibid,  554 
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25  Incomplete  replevy  bond,  in 
band  writing  of  deputy  tberiff 
admissible  in  action  against  prin- 
cipal to  prove  the  execution  wai 
in  the  hands  of  the  deputy,  and 
when,     /5M,  555 

27  Upon  appeal  to  circnit  court  by 
Plaintiff,  before  a  magistrate, 
from  judgment  given  again*  him 
on  notice  of  set-off,  bis  account 
no  evidence  to  prove  itaeJf ;  bat 
must  be  proved.  Morgan  vs 
Boone,  586 

Exceptions,  Vide  bill  of. 

Exceptions  to  report  of  Commis- 
sioners in  Chancery  will  be  heard 
at  any  time  prior  to  final  decree. 
Honorc  vs  Colmcmily  510 


Execution. 


.Sheriff,  1. 


Sheriff1!  return  on  execution,  of 
certato  sums  made  but  "not  paid 
to  the  plaintiff'1  does  not  justi- 
fy quashal  of  the  return,  bat 
charges  sheriff  with  the  amount 
of  money  made.  Payne  Sec  vs 
Cowan  &c.  12-13 


cotion,  the  consequences  of.  the 
judgment  in  his  favor  -being  co- 
extensive with  the  end  sought  to 
be  attained;  because  tbeooart 
below  quashed  the  execution  on 
grounds  different  from  those  as- 
sumed by  the  applicant.  Todd 
and  Lindsay  v*  McLanahan*s 
heirs,  385 

Execution  cannot  issue  upon  a 
decree  for  damages,  which  does 
not  specify  the  amount-  or  give 
the  data  by  which  it  can  be  as- 
certained.   Batiard  vs  Davis,        377 

Execution  may  issue,  notwtth- 
standing  an  order  for  a  new  trial 
on  payment  of  costs  twenty  days 
before  next  teim .  Gains  it  Dai- 
Hh  '  47C. 

6  Money  paid  on  execution  can- 
not be  recovered  ineooity,  un- 
less the  creditor  had  procured 
the  payment  fraudulently.  Hunt 
vs  Boyer^  484 


2  When  errors,  apparent  in  the  ro- 
oord,  are  the  grounds  of  motion 
for  quashing  the  execution,  no 
notice  necessary,  but  when  not 
apparent  in  the  record  there 
must  be  notice.    lbidy  13-14 


3  Execution  may  issue  within  the 
time  given  to  execute  an  appeal 
bond.  Erecman  &  Ewell  vs  PcU- 
ton, 


193 


4  Notwithstanding  execution  may 
be  replevied,  court  will  inspect 
the  whole  proceedings  and  will 
not  permit  that  to  be  done  by  in- 
direction which  could  not  have 
been  done  directly.  Hardin  vs  the 
Governor  iu. 

5  If  execution  be  quashed,  the  re- 
vising court  will  not  reverse  the 
judgment  of  the  court  below  at 
the  instance  of  the  party  apply- 
ing for  the  quashal  of  the  exe- 


302 


9  ff  the  defendant  have  property 
in  the  county  subject  to  execu- 
tion, and  within  knowledge  of 
the  sheriff,  his  duty  to  make  suf- 
ficient levy  before  the  return  day. 
Bell  vs  Commonwealth  &c.  55 1 

Executors  and  Administrators 

Are  embraced  by  the  13th  section 
of  the  act  of  1726,  Establishing 
the  Court  of  Appeals;1'  bound 
for  costs  when  appellants  or 
plaintiffs  in  error.  Costs  may  be 
adjudged  against  them  when  ap- 
pellants or  appellees,  at  the  dis- 
cretion of  the  court.  Scroggin's 
adrn'rvs  Scro*ginf  363-4 

Federal.  Court. 

1  The  12th  section  of  the  act  of 
Congress,  approved  Sept.  24tb, 
1789,  prescribes  the  mode  of  re- 
moving a  suit  from  a  State  court 
to  the  Federal  Court  Easts*  vs 
Bucket.  133 

To  remove  a  cause  into  the  Fed-* 
eral  Court  from  a  State  Court, 
under  the  provisions  of  the  Coo- 
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681 


atitution  of  the  United  States, 
the  applicant  must  be  proved  to 
be  a  citizen  of  u  different  itate 
from  that  in  which  the  suit  if 
brought,  and  the  application  for 
re  moral  must  be  made  during 
the  term  at  which  such  applicant 
enters  an  appearance.    Ibid, 

Forcible  Entry  and  Detainer. 

1  The  warrant  being  for  both,  the 
finding  of  either  if  f efficient. 
Swartsweldervs  U  8.  Bank, 

2  A  traverse  pats  in  issue  the  troth 
of  the  inquest  and  waives  all  ir- 
regularities.   Ibid, 

3  The  force  intended  by  the  stat- 
ute is  an  entry,  or  a  detainer  a- 
gainst  the  will  of  the  owner  or 
occupant    Ibid, 

4  See  Error.      Gayle  vs  Overton, 

Fraud. 

1  In  a  sale,  fraud  cannot  be  plead 
in  bar  to  an  action  fot  the  con- 
sideration, unless  there  has  been 
a  tender  of  the  thing  purchased 
and  an  offer  to  rescind.  Bainvs 
Wilson, 


ven 


44 


45 


do  not  apply  to  resulting  trusts. 
PugWi  heirs  vs  BeWs  heirs,  403 

Freedom. 

Freedom  not  to  be  questioned  col- 
laterally, "nor  by  any  one  who 
does  not  assert  a  right  of  proper- 
ty in  the  person  claimed,  or  a 
Hen  on  him,  or  her.  Conclude  v$ 
Williamson  lie.  17 

General  Court. 

1  Since  the  act  of  1825,  General 
Court  has  no  jurisdiction  ovei 
a  sum  less than  live  hundred  dol- 
lars.   Morgan  vs  Froth  Ic  Needles^ 

2  General  Court  is  a  court  of  lim- 
ited jurisdiction— declaration 
must  contain  averments  which 

46)    wi]]  give  jurisdiction.    Ingraham 

vs  Arnold,  .  40-7 

550| 

Grantor  and  Grantee. 

If  grantor  with  warranty  have  no 
title  at  the  date  of  his  grant;  af- 
ter acquired  title  enures  to  gran- 
tee by  way  of  estoppel.  Beard 
kevs  Origgs  See,  27 


203 


2  See  Mortgagor  and  Mortgagee,  2. 
Bucklin  vs  Thompson,  227 

J  See  Mortgage,  3, 4. 

Frauds  and  Perjuries . 

1  Statutes  of  frauds  and  perjuries 
do  not  apply  to  a  direct  under- 
taking by  parol,  (o  pay  the  debt 
of  another  upon  valuable  conf it- 
eration moving  from  the  promis- 
sce,  whether  to  the  promissor  or 
to  another.  Haydon  vs  Christo- 
pher,  383| 

2  Statutes  of  frauds  and  perjuries 
do  not  apply  when  the  contract 
of  sale  of  land  i»  in  wnting, 
though  the  consideration  be  re- 
served by  parol.  Gv%  vs 
•Grubbs,  3881 

3  Statutes  of  frauds  and  penuries 


Grant  or  Deed. 

Grant  or  deed  though  perfect  on  . 
the   part   of  grantor,  yet  if  not 
accepted  bj  the  grantee,  has  no 
effect.    Beard  vsUriggs,  25 

,  To  the  validity  of  grant  or  deed 
it  is  essential  there  should  be 
grantor  and  grantee  able  and 
willing  to  contract,  a  subject 
matter,  in  esse,  to  be  granted, 
and  a  present  interest  in  the 
grantor;  though  an  instrument 
assuming  the  form  of  a  grant,  be 
delivered  to  any  save  grantee 
and  recorded,  if  it  be  not  accept- 
ed by  grantee  it  is  inoperative. 
Ibid,  25 

Guardian  Statutory. 

Guatdian  Statutory,  cannot  le- 
gitimately commute  the  debts 
Sue  his  ward*  if  he  do<  he  is  rev 
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sponsible  for  principal  and  inter-, 
-est.    Forbes  heirs  vs  Mitchell,      441 


2  Quaere.  Whether  does  insolven- 
cy of  debtor  constitute  an  ex- 
ception.   Ibia\  441 

Guardian  ad  Litem. 

See  Error,  18. 

Husband  and   Wife. 


1  Cboses  in  action  which  belonged 
to  the  wife  before  marriage,  ot 
which  accrued  to  her  daring 
marriage;  unless  redaoed  to  pos- 
session or  appropriated  by  her 
huiband,  io  bis  lifetime,  survive 
to  the  wire,  she  surviving  hat- 
band. It  the  husband  survive, 
they  belon*  to  bin.  under  the 
statute  of  distributions.  Miller 
at  Miller* 


See  Error,  18f  25. 

3  A  general  principle,  no  dead 
made  by  infant  is  void  Tor  in- 
fancy alone.     Ibid,  24 

3  Infants  can  only  avoid  an  act 
done  of  record,  pending  infancy, 
otherwise  as  to  acts  en  pais.  Ibid,  £5£ 

4  Any  net  after  twenty-one,  disa- 
vow ins;  a  deed  delivered  during 
infancy,  of  equal  solemnity  with 
the  deed,  annals  and  avoids  the 
deed.    Ibid,  $52-3 


2  If  causa  of  action  has  its  incep- 
tion prior  to  marriage,  husbaud 
and  wife  may  unite;  if  it  accrue 
after  marriage,  hutband  must 
sue  alone,  if  i»  relat"  to  wrtonal. 

*  ty\    Fightmaster  vs  Beasley,  606 

Indebitatus  Assumpsit. 
Vide  Assumpsit. 


Inheritance. 

1  Inheritance  in  expectancy,  lies 
not  in  livery  nor  in  grant;  nor 
can  it  be  subject  of  contract. 
Beard  kc  vs  Griggs, 

169  2  A  deed  for  the  heritage  or  the 
chance  of  it  would  be  inopera- 
tive.   Ibid, 


Indebitatus  Assumpsit  cannot  be 
maintained  when  the  considera- 
tion for  work  and  labor  wan  part 
•f  the  crop 


3  The  line  of  descent  cannot  be 
changed  by  deed.    Ibid, 


26 


26- 


26 


Injunction. 


1  Injunction  perpetuated  in  part, 
frees  the  complainant  from  costs. 
Hoof  man  vs  Marshall) 

pToa  recovery  in  action  on  in- 

r junction  bond,  it  is  essential  to 

Cochran  es  Taium,  394     tnew  tne  injunction  has  been  dis- 
solved.   Harrison  vs  Bark, 


Independent  Covenants  &  Prom 
ises . 


1  Independent  Covenants  &  Prom- 
ises may  be  sued  on  reciprocally 
without  alleging  performance. 
Sharp  vs  White, 

2  When  promises  independent,  not 
necessary  to  right  of  action  to 
aver  performance.  Henderson  vs 
Richards, 

Infants. 

J  Infants  are  privileged  to  affirm 
or  annul  their  contracts.    Breck 


3  Injunction  bonds  bind  securities, 
as  well  as  principals,  according 
to  stipulations,  as  for  damages, 
&o.  though  the  Uw  is  silent. 
Ibid, 

106  4  Plea  denying  the  dissolution  of 
injunction,  bar  to  am  action  on 
injunction  bond.  Plea  that  a 
second  injunction  had  been  ob- 
tained, no' bar.  Coifs  tec  vs  Wool- 
dridgc, 

Upon  dissolution  of  injunction, 
he  who  had  no  right  to  go  into 
Chancery  ehonld  pay  costs  and 


490 


& 


172 


173 


269 


tnndgfs  heirs  vs  Ormsby^  240-1.    damages.    Hampton  v,  Dudley, 
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injunction  should  not  be  granted 
to  a  party  who  bat  a  remedy  at 
law,  unless  under  peculiar  cir- 
cumstances. EUis  vs  OosneyU 
keirsy  348 

The  acti  of  Assembly  giving 
damages  do  not  apply  to  injunc- 
tions decreed,  but  to  injunctions 
granted  m-fore  final  decree.  Bal- 
lard vs  Jiacitj  47S 

:  When    injunction    perpetuated 
for  more  thai,  is  credited  at  law, 
to    *;ve   costs    is    erroneous. 
White's  ex'rs  vs  Guthrie  et  als.        503 

TPo  decree  damages  upon  dissolu- 
tion of  iiijuuctioii,  without  as- 
certaining the  amount  specifical- 
ly, is  erroneous...  Jbia\  503 


iO  Injunction  dissolved,  duty  of 
court  to  state  the  rate  of  ilama- 
get,  the  sum  on  which  decreed, 
B-.ing  stated;  or  if  the  sum  be 
not  stated,  to  calculate  and  de 
cree  the  amount.  Stagnervs  fox,  556 


Instructions. 

Refusal  to  give  instructions  as  in 
case  of  nonsuit,  though  Errone- 
ous, at  the  time,  no  cause  Of  re- 
versal, if  the  plttintfu*  afterwards 
introduce  testimony  to  cure  the 
defect.    Clark  vs  Cattleman^ 


3  Proper  mode  of  instructing  a  ju- 
ry, is  hypothetically.  Bucklin 
vs  Thompson  226  L 


6  Court  will  not  presume  plaintiff 
to  have  been  prejudiced  by  in- 
structions giveu  at  the  instance 
of  defendant,  unless  it  appear 
that  plaintiff  would  be  entitled  to 
recover,  bad  the  instruct*  out  not 
beeu  given.    Z&tcf,  318 

7  To  instruct  the  jury  that  unless 
they  can  precisely  fix  the  posi- 
tion of  a  oorner,  they  must  re* 
cur  to  the  extension  of  the  cours- 
es nnd  distimceg,  is  erroneous. 
Wallace  w  Maxwell  Sec.  455 


Interest. 

1  Contract  for  borrowing  and  lend- 
ing established  bv  th*»  reserva- 
tion of  interest.  Bosuell  is  Clark- 
son, 


2  Note  for  payment  of  money  on 
a  particular  day,  vrith  tV.Jerejf, 
runs  from  the  day  of  (be  date. 
Wxnnvs  YoUng> 

Interest  not  a  flow  able  on  a  de- 
cree for  an  aggregate  of  priaci- 
pal    and    interest.     -Dawson 
Clay's  heir*) 


50 


5$ 


106 

See  Error.  Wettvs  Patrick's  affir.   195 

See  Error.    htgrahamvs  Arnold,  408 

70  6  Interest  not  given  for  a  failure  to 
sell  property,  which  a  party  at 
agent  agrees  to  sell  for  another. 
Harris  vs  Ogg^  412 


When  the  evidence  is  all  on  one 
side  nnd  isclear,  uncoUtradictory 
and  positive,  peremptory  instruc- 
tion may  be  allowed,  but  ev#»n 
then  it  would  be  unusual.    IHd,  226*  Interest  is  given  for  withholding 

a  debt  when  due.    JMd,  412 


Discretionary  with  the  jury  to 
give  or  refuse  interest  wb*  n  one 
owes  another  property  and  fail* 
to  pay  it  when  due.    JUd%  412 


4  Instructions  should  be  condition- 
al, not  peremptory,  when  <iven 
to  a  jury.    Bale  vs  Lewis's  ex'rs  316 


5  If  the  evidence  on  which  instruc- 
tions are  intended  to  bear,  be  not 
presented  by  the  record,  the 
court  will  not  adjudge  the  inV 
struction?  to  be  erroneous.  Har- 
rison vsyBaker* 


9  Interest  on  foreign  notes,  jndg- 
ments  &c.  must  be  found  by  a 
jury.    Johnson  vs  rVilHamsy  490 

Interlocutory  Decree. 


I  Interlocutory  Decree  is  always 
*  unde>  the  control  of  the  Court 

31 8    rendering  it.  Hays  vs  MayU  heirs,  49§ 

114 
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t  Interlocutory  Decree  may  be  vet 
•tide  for  aoiwer  to  be  tiled.  Ibid,  498 


3  See  Error,     Htytvt  Jdrvtrry* 


•  3  Any  order  io  tbe  progress  of  a 
oause  before  the  decree  ean  be 
tendered  certain  or  effectual,  is 
interlocutor*.    ifctrf,  498 


4  Judgment  against  administrator 
concludes  tbe  securities  as  to  tbe 
nature  of  tbe  demand.  Hoeir 
end  Churchill  vt  Middktot^ 


Issues. 
t  See  Jury,*.  Botevtlewfrscprt.  3l6 

9  Issues  on  insufficient  pleas,  imma- 
terial.   Coxe  kc.  vt  Cooke%  361 

Joinder  in  action  by  Plaintiffs. 


1  An  appeal  bond  payable  "to  the 
heirs  of  H."  embracing  tbe  hus- 
bands of  bis  daughters,  the>  may 
maintain  an  action,  jointly,  in 
their  proper  names,  stj  ling  them- 
selves the  heirs  of  H .  for  bmtoh 
of  coodition  of  the  bond  Evan* 
vt  HardwicK'9  /teirj, 


5  Quaere.  If  creditor  had  obtain- 
ed his  judgment  by  fraud,  wheth- 
er bill  in  Chancery  be  not  the 
appropriate,  if  not  the  only  rem- 
edy, for  Che  securities?    JNss% 

6  Two  judgments  not  necessary 
against  administiator  or  execu- 
tor, before  a  suit  can  be  brought 
against  them  or  their  securities, 
or  their  official  bond.    iiM* 

7-  Judgment  not  to  be  reversed,  un» 
les»  error  appear  in   the  record. 

Tntootv*  Miller  kc. 


ft& 


179 


18& 


ids? 


606> 


2  ff  cause  of  action  is  complete, 
or  has  its  inception  before  mar- 
riage, husband  and  wif*>  may  u- 
oite.  If  it  accrue  after  marriage, 
husband  must  me  alone  if  it  re 
late  to  personalty.  Figklwatter 
kfi  vs  Beasley, 

Justices  of  Peace,  Jurisdiction  of» 

In  1826,  justices  ef  the  peace  had 
ho  jurisdiction  over  accounts  in 
Commonwealth  paper  exceeding 
6ve  pound.  the  act  of  1824, 
session  acts,  p.  397  does  not  ap- 


436 8  Judgment  being  entire  and  inclu- 
^        ding  err«»r,  mu<t  be  reversed  in. 

Mo.    Burrit  kc  vt  Johnson,  ipfc 

9  Judgment  obligatory,  until  re. 
versed,  notwithstanding  it  may 
be  erroneous.  SmtihU  hart  as 
MitchtWt  heirt,  271-* 


1 0  Judgment  tbovgh  erroneous,  ob- 
ligatory   until   reversed*  unless 
fraudulent   in    its   obteotieo. 
Hampton  vt  Dudley,  974 


ply  to  accounts. 
When  justice  of  the  peace  rcn» 
uers  jpclament  for  a  sum  greater 
than  falls  within  tbe  appellate 
cognisance  of  County  Court,  and 
over  which  he  had  "no  jurisdic- 
tion, tbe  party  injured  must  ap- 
ply for  correction  to  the  Circuit 
Cosjct    SUedgzv*  fffttam, 

Judgment. 

1  Judgment  rendered  against  a 
dead  person,  to  be  corrected  by 
ufritcf  error,  coram  vobu.  Gut 
vtBibeUfiy 

2  See  Error,  ftemifer  kc  w  Joh*> 
ven» 


U  Judgment  against  eieeutor  or 
administrator,  by  default)  after 
judgment  quando  acotderint  in  a 
former  action,  not  conclusive  of 
ns^et*  since  the  act  of  1 811. 
Lofku  vs  Locker  &c. 

IS  Judge*  nt  for  more  than  taw 
plaintiff  demands  in  hit  writs 
and  declaration,  is  erroneous* 
McKiimey  tic  vt  GmmonwHh%   3& 

^88tf  3  J  ad  g men t  quashing  execution,  # 
not  to  be  questioned  by  a  person 
at  whose  instance  it  is  rendered, 
when  coextensive  with  the  object 
aimed  at.  Ibd&^tnd  Latdttm  w 
MtLamhto'theirt,  3Sf# 

29 14  Jndgment.or  decree  against  arW- 
mi n iitra tor  or  executor  for  costs  . 
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without  express  direction  to*tha 
contrary,  is  aiwnys  inlamjasj  m  m 
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ttomt  tesiaioru.    StfrggginU  admrr 
it  Scroggin.  $66 


IS  See   Interest, 
Arnold, 


bigraham  v$ 


4088 


16  Judgment  will  Dot  be  opened  on 
a  record  which  does  not  exhibit 
the  whole  evidence,  even  if  some 
received,  should  have  been  re- 
jected at  irrelevant.  Hodgtt  vs 
Crutcktr,  504 

Juridical  Days. 

None  bat  juridical  dayi  are  calcu- 
lated in  ascertaining  whether 
the  return  day  of  a  writ,  be  an- 
terior to  its  test.  Sundays  are 
excluded.    Brotmvs  MeKet,       403 

Jurisdiction. 

t  Circuit  Court  has  no  jurisdic- 
tion to  grant  injunction  for  ffcrer 
dollar*.    JteandvsJohubn,  11 


£  Bee  General  Court,      Morgan 
vs  Froth  and  Needles, 


one  of  them,  must  be  within  the 
circuit  of  the  courfc  Broun  ni 
McKce>  474. 

When  cause  of  notion  transito- 
ry, Chancellor  has  no  jurisdic- 
tion, by  bringing  defendant  be* 
fore  the  court  with  process,,  di- 
rected to  the  sheriff  of  a  differ* 
ent  county,  from  that  in  which 
suit  U  instituted.  Brown  v»  Mo 
Kee  ice.  474 


Appearance  and  defence  to  the 
merits,  a  waiver  to  all  objection 
to  jurisdiction,  the  court  having 
cognizance  of  the  subject  mat* 
terin  controversy;  bnt  when  a 
party  resists  a  decree  and  it  re* 
fused  permission  to  answer  mak> 
in*  a  motion  to  be  permitted  to 
answer,  and  the  arguments  of 
counsel  against  a  decree,  cannot 
be  oonstru  d  such  an  assent  to 
the  proceeding*,  as  will  yieldju- 
riediotibn.  Brown  at  McJfoe** 
ttpretentative, 


476 


3  Ample  defence  at  law,  ChsfneeU 
lor  will  not  interfere  unless  good 
reatsm  be  shewn  for  not  making 
such  defence.    Hampton  v$  Dudr 

e*»  «7w- 

4  The  nominal  amount,  met  the  re* 
al,  intrinsic  value  or  a  demand 
in  Common  wealth's  paper,  gives 
jurisdiction.    Qtntry  vt  Gttfoy,    373* 


o^tO  Consent  cannot  jgive  jurisdic- 
tion, the  tribunal  not  having 
cognizance  by  law  over  the  sub- 


ject matter.  When  the  court 
has  such  cognizance,  the  consent 
may.    ftuf, 


*76 


S  The  alteration  of  a  writing,  can* 
not  be  taken  advantage  of,  to 
defeat  the  writing  by  bill  in 
Chancery,  unless  satisfactory 
reason  be  given,  why  rnn  t*t  fac- 
tum not  plead  at  Jaw.  Tnatett 
e/  Perryvilk  ice  vs  Letcher  ke. 

t)  Where  juiisdiotion  of  (he  Court 
is  limited,  the  declaration  in  4 

*  suit  brought  in  that  court,  must 
contain  the  averments  necessary 
to  give  it  jurisdiction.  bigra- 
ham cs  •/Crneftf, 

7  To  give  Jurisdiction,  either  the 
thinfc  to  be  acted  on  or  the  per- 
bdu  Of  the  defendants  or  tome 


385 


407 


It  Chancellor  has  no  jurisdiction 
to  set  aside  a  common  law  judg- 
ment, by  decreeing  a  new  trial 
peremptorily,  nor  to<4bmpel  the)  t 
creditor  to  restore  money  paid 
on  it,  unless  it  b/id  been  obtain- 
ed fraudulently.  Huntvt  BoytTy  495 

Jury. 

I  Jury  have  tfte  right  t*  weigh  smil 
determine  the  character  and 
credibility  ef  the  testimony, 
when  various  or  contradictory, 
free  from  the  control  of  the  court 
Bucklinvs  Tmnrmson,  Vtl 


S  Jury  sworn  to  try  «Hbe 
there  being   several  "issues"  ii 

Bate  v*  Lewis's  cs*n.  314 


S  Jury  may  find  a  verdict  en  their 
own  knowledge,  of  the  price  of 
labour.    Craig  vt  Durrctt*  $tj£ 
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4  J'iry  will  compare  and  weigh  ev-  ,3 
idencc,  but  the  coort  will  decide  L 
On    its  relevancy    to    the  issue,        r 

Wallace  vs  Maxtcell  kc.  449 

5  Jury  have  the  ripht  to  judge  of 
the  credibility  of  witnesses,  but 
if  no  evidence  conducing  to  sus- 
tain verdict,  the  court  will  in- 
terpose Ibid,  44» 

Land. 


t  Land  held  by  bond,  and  devised 
to  be  told,  it  an  election  by  tes- 
tator  to  have  the  land,  and  bind- 
ing »>n  hi*  rfpre«entathcs.  Da\t>- 
son  vs  Clatf*  hein,  169 

2  Lien  of  the  vendor  on  land,  first 
to  be  satisfied.  J&osely  w  Gary 
rttt,  915 

3  If  agent  fell  land"  and  enter  into 
covenants  oot  warranted  by  his 
authority,  the  purchaser  may  at 
bts  election  enforce  so  much  of 
the  contract  as  conforms  to  the 
authority,  or  claim  a  rccisi»n  of 
the  whole,  if  the  principal  will 
not  enter  into  the  covenant?. 
VanadaPs  heirs  vs  Hopkins  adm'r 

4  Land  devised  to  be  sold,  for  the 
payment  of  debts,  equitable  as- 
sets.    Lofiui  vs  Locker, 

Lapse  of  Time. 

Bitt  to  question  the  acts  of  admin- 
istrators or  executors  after  set- 
tlement in  the  county  court,  ac- 
quiesced in  for  20  or  30  years  by 
guardian  and  complainant,  and 
e«ter  complainant  of  age,  12  or 
13  years,  not  to  be  tolerated. 
$kinner  vt  Skinner  4c 

Law, 

I  BlaokstoneH  definition  of  law, 
not  applicable  to  the  character 
of  our  institutions,  and  the  re- 
stricted power  of  the  Legislative 
Departments.    Davit  vs  Ballard,  576 

%  Law  is  a  rule  of  civil  conduct 
prescribed  by  a  competent  au- 
thority.   JmV,  577 


Legislative  act  to  be  con." (mod 
prospective  unless  ex pretsty  to 
the  contrary ;  il  it  operate  upon 
vested,  right,  or  upon  c<  n  tract* ; 
then  void  if  it  impair  the  obliga- 
tion of  contracts.  Head  Ac"  rs" 
Ward  &c,  253-4 

Lien. 


The  act  of  18*7,  doei  not  divest 
any  right  or  miring  the  restric- 
tion? as  to  "ez  post  facto  laws," 
or  laws  impairing  the  obligation 
of  contracts  or  no  pairing  con- 
tracts, either  in  the  Constitution 
o(  t:t  United  States  or  oi  Ken- 
tut  kj ,  and  is  valid.    Ibid, 

Legislative  Act. 


ST* 


1  ff  vendor  have  lien  upon  land 
for  the  purchase  moLey,  and  the 
purchaser  mortgages  the  land 
upon  bill  filed  by  mortgagee  to 
foreclose,  the  court  should  drcrce 
a  sale,  and  appropriate  the  pro- 
ceeds, first  to  discharge  the  Hen 
of  the  v«  ndor  and  tbtn  the  mert 
gftge.    MosekfVf  Garrett, 


tit 


I  If  person  holding  a  lien,  or  hav- 
$94  ing  the  legal  title  to  real  proper- 
ty, stand  by  and  see  shat  proper- 
ty mortgaged  or  iold,  and  do  not 
assert  bin  right,  or  warn  the 
998)  mortgagee  or  purchaser,  he  is  ia 
equity  considered  as  waiving  his 
lien.    Ibid,  116* 

Limitation,  Statute  of. 

I  Time  of  limitation  does  not  run 
between  cestw  que  trust  and  the 
trustee.     Overstreet  vs  Bate,  370 

I  Statute  of  limitation  will  not  be 
$94     applied  in  Chancery,  to   party 
seeking  relief  against  frauo,  un- 
til after  the  fraud  i*  fully  discov- 
ered.   Pi,levsBe*ku4th,  445 

3  Limitation  begins  to  run  at  law 
from  the  lime  of  committing  the 
fraud.    Iirid,  445 

Lis-Pendens. 

Li  Pendens  tives  preference  to 
creditor.    D<$**wBrmt\&.       301 
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Loan. 

1  Loan  on  a  contingency)  At  the 
appreciation  or  depreofati- n  of 
bank  »ai>er,  no  usury.  Wilson 
vs  Kilbourn,  494 

2  Loan  i'i'li«nen»nh1e  to  usury. 
fyackiefordvs  Morris,  497 

Lunatics. 

1  The  acta  of  lunatic*  are  voida-        | 
b!»*,    not    void.       Breckenridgc's 
heirs  is  Onnsby^  239 

2  Deed  of  lunatic  pases  a  present 
interest    Ibid,  24« 

Lunatics  and  Infants. 

Their  acts  are  alike  void  or  voida-        I 
ble.         Breckenridg&i     heirs    vs 
Ormsby,  238 

Manumission. 


feitnre,  extinguishes  the  debt; 
and  the  title  ve»t»  in   mortgagor 
or  his  assignee,  w^hout  release    < 
or  re  conveyance.    Ibid,  268-9 

If  prior  in  its  origio;  mortgage 
not    vitiated    by    possession    of 
niortgngur,  after  foneiture. 
Head,  Hobos,  ttalsvs  Woods,  281-artf 

4  Possession  in  mortgagor  compat- 
|  ible  with  the  terms  of  the  wort- 
1    gage ;  and  no  evidence  of  i'rand. 

Rid,  281-2-3 

5  Mortgage  on  a  conditional  sale, 
may  bo  contingent.    Hopkins  vs 

'     Stevenson,  342 


Deed  of  manumistiou,  the  gnar* 
diansrup  of  the  infant,  reserved 
to  the  grantor;  the  right  is  per* 
ioimI,  and  ends  with  ni»  death. 
Emily  vs  Smith, 

Mayor  of  Louisville. 

Mayor  of  Louisville  has  no  now* 
er  to  recognize  to  appear,  unless 
before  the  Circait  Court.  Pow- 
er limited  to  inquiry,  committal, 
discharge  or  reco<srii?aiice  ol  the 
Circuit  Court.  Cannot  recog- 
nize to  appear  before  himself  at 
a  future  da>,  such  recognizance 
void.  Comm  tnwealih  vs  Edwa'ds , 

Money . 

Money  paid  on  execution  at  law 
will  not  be  restoed  by  chancery 
wnile  the  judgment  remains  in 
force.    Hunt  vs  Bayer, 


6  Whether  mortgage  or  condition- 
l    al  sale,  depends  upon  the  facte 
|    attendant  on  each  case.  It  gran- 
tee pay  the  whole  consideration, 
it  will  be  evidence  of  condition- 
a  tale.     Ibid, 

Mortgagor  and  mortgagee. 


242 


%  Mortgagor  remaining  in  posset- 
1    sion  of  mortgaged  property,  be- 
593     fore  condition  broken,  no    evi- 
dence of  Iraud;  after  condition 
broken,  it  may  be.    Bucklin   vs 
Thompson, 


«27 


" 


I  If  mortgagor  has  received  advan- 
ces of  mortgage,  to  value  of  the 
thing  mortgaged  at  the  date  of 
the  mortgage ;  and  has  delayed 
to  redeem  an  unreasonable  length  " 
of  time,  the  chancellor  will  not 
interpose  to  eoable  him  to  re- 
deem against  mortgagee  in  pot- 
session,  to  the  injury  or  preju- 
dice of  mortgagee.  Hopkins  vs 
Stevenson,  344 

Motion. 


484 


.,  Mortgage. 

1  Mortgage  being  paid  off,  the  ti- 
tle    revert*     without  release. 
Breekenrid^s  heirs  vs  Ormsby,    258 

%  The  payment  of  a  mortgaged 
debt,  whether  before  or  after  for- 


I  Motion  to  quash  return  on  execu- 
tion, notice  not  necessary.  When 
error  apparent  in  the  record, 
aUler,  when  not  nvmfrested  by 
the  record.  Payne  Sec  vs  Cow- 
an Sec,  13-14 

&  Motion  to  qoash  replevy  bond, 
should  make  all  the  obligors  par- 
ties. '  Frame  vs  Tribble,  206 
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New  Trial. 

I  Hew  trial  to  be  granted  when 
rights  of  a  party  have  been  wan- 
tonly, or  tnedvertentlf  com- 
pro'iiittod  by  counsel.  If  inn  vs 
fbmu»f 

%  Whet  venKot  not  the  result  of 
compromise  of  doubtful  rii^hU, 
but  of  the  error  ol  the  court,  or 
the  mistake  of  the  count* I,  tran- 
scending hit  powers,  new  trial  to 
be  panted.    ffco\ 

3  In  cases  ear  esutrecfo,  wbeo  the 
evidence  preponderates  deci live- 
ly against  the  verdict,  or  there  is 
do  evidence  to  sostain  the  amount 
of  the  verdict,  a  new  trial  shoe  id 
be    gaated.      KiNhy  hi    K*rt- 

4  When  the  defendant  discovers  an 
alteration  on  the  face  of  an  in* 
strussent  tendered,  at  a  period 
ee  late,  that  he  can  neither  plead 
no  additional  plea  nor  more  for 
a  oontinaanoe,  it  it  good  oante 
for  a  new  trial.    lkia\ 

5  Hew  trial  to  be  granted,  when 
tfc<*  justice  of  the  cause  has  not 
teen  fairly  and  fully  tried,  owing 
to  *ome  omission,  otersigbt  ur 
surprise,  which  may  be  exercised 
or  obvittted.    My  Kinney  s*  Com* 


52 


52 


9  A  chancellor  stay  direct  a  new 
trial  at  law,  where  the  oomnoo 
law  jndge  would,  provided  ma?  • 
cient  reason  he  gi  ren  for  not  hav- 
ing apn lied  to  the  common  law/ 
judge.    Cummins  vs  Boyle,  488 

10  The  allegation  of  absence  ot\ 
pnrate  bounces,  insufficient  dis- 
covery of  new  tastinony  or  ad- 
ditional witnesses,  to  points  in 
iwu**,  no  ground  for  new  trimL 
IW,  4<te 


97 


97 


I  If  a  party,  knowing  a  witness 
to  be  absent,  voluntarily  risks  a 
trial,  no  new  trial  can  be  grant- 
ed, on  account  of  aJleged  sur- 
prise, arising  from  the  absence 
of  *uch  witness,  no  matter  how 
important  the  facts  which  it  maj 
be  positively  averred  such  wit- 
ness would  have  proved.  Not 
necessary  that  the  general  ifcue 
and  similiter,  should  be  spread 
n pon  the  record.  Note  that  they 
were  filed  luftcient  GUI  *e  War* 

iV,  599* 

Non  Assumpsit 


JVbn  ostumptii    puts  the   plaintiff 
on  toll  proof.    Clarke  »  Csutfe- 


72 


6  Verdict  in  part  against  law  and 
evidence,  a  new  trial  m«i?t  be 
granted.  RaymPsmirnte  and  heirs 
at  iwyun, 


Nod  eat  factam . 

320  Aon  erf  factum,  the  proper  plea 
for  avoiding  an  altered  writing. 
Special  circumstances  onlv,  can 
rendrr  the  mse  cognizable  in 
chancery .     Trustees  of  PtrtwriUe 

43d     ke   is  Leicher,  383 


7  Not  necessary  to  make  formal 
motion  lor  new  trial,  if  all  the 
evtdtnce  appear  in  the  record.        f 
Wallaee  vs  Maxwell,  45* 

S  Complainant9!  attorney  going  in* 
to  trial  unprepared,  and  suflWing 
a  verdict  against  his  client, 
in  his  absence,  no  ground  for 
a  new  trial.  The  *li*covery  of 
new  testimony  relevant  to  the 
issue,  which  might  have  been  had 
on  the  trial,  by  the  use  of  indus- 
try, no  ground  for  new  trial. 
JsvtemiwJsjwuj  4791 


Notice. 

Notice  of  protect  need  not  he 
given  to  a  drawer,  having  no 
fun«lw  in  the  hnnd*  of  the  drawee. 
Clarke**  Cmtlrman,  f» 

!  Deed  recorded  in  rime,  super- 
sedes the  n«>cf>sstty  of  actual  no- 
tice to  credit  re  *nd  purchasers. 
HndkrvsWardke,  fJ3 

Notice  of  a  "  t-off  does  not  ad- 
mit tb»»  plainttlTs  demand,  not 
waive  proof  et*»je*afee,tb*egh 
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plea  of  setoff  does. 
Jirown, 


Morgan  vs 


585 


4  Notice  ngaintt   Absent   defend- 
ant* should  state  in  the  proof  of 
publication,  the  r«al  time.  Pass 
morels  heirs  vs  Jdoore^  59 1 

Nulla  Bona. 

Hetnrn  of  "nulla  bona"  on  first 
execution  against  executor  or 
administrator,  is  such  evidence 
of  breucb  of  conditions  of  tbo 
bond,  as  entitles  a  ci editor  to  an 
action  on  tbe  bond  against  prin- 
cipal and  securities  or  either  of 
them.  Hobbs  &  jCntercn  ill  vs  Mid 
dleton,  189-90 


Obligor. 

Obligor  bound  to  pay  paper  cur- 
rency, must  seek  tbe  payee  and 
tender  tbe  paper.  Bain  vs  WiU 
son* 

Obligor  in  replevy  bond. 

'See  estoppel.    Case  ts  BsbtKn, 

Occupant. 

When  occupant  neglects  for  nine 
months,  to  cause  oonmission- 
ers  appointed  at  bis  instance, 
to  aot,  the  court  will  set  aside  the 
order  appointing  them,  and  grant 
successful  claimant  writ  of  pos- 
session.   Bordvs  BodJttfy 

Occupant  Law. 

1  Occupant  law  does  not  extend 
to  purchaser   with    notice  of  a 

Erior  equity.     But  bis  case  is- to 
a  ruled  on  principles  of  equity. 
e\ghys  heirs  &c  vs  BcWs  heirs, 

%  Occupant  law  of  1830,  adjud fed 
constitutional*  Conn's  heirs  vs 
Manifaa 

Office  de  facto, 

•Office  de  facto,  cannot  exist  on- 
der  our  constitution,  it  only  re* 
saHs  from  neeeititfr,  when  there. 


31 


404 


478 


is  a  total  sotHersian  of  the  legal 
government,  und  an  uaurpa  ion 
of  all  the  power*  ol  sovereignty. 
While  tbe  executive  and  legisla- 
tive departments  remain*  there 
can  be  no  de  faclo,  judicial  do- 
pa  rfme.nt.  R  tdrtfos  heirs  vs 
WIntirtU  devisees.  W-* 

Omission. 

Omission  of  proper  parties  itttbe 
pleadings,  warrants  a  revewi)  in 
both  law  and  equity.  Clark*  it* 
Yates  ice,  19* 


2  Omission  to  make  persons  par- 
tie*,  who  are  only  nominally  in- 
terested, irregujar,  but  not  cause 
of  reversal.  Breckenridge*$  heirs 
vs  Oiimby,  967 

Orphan. 


203  Orphan  not  to  be  bound  out  nth 
til  the  person  having  the  care  ef 
him  or  her,  be  first  notified.  Cof> 
fee  vs  Watt,  30*' 


Order  of  Court. 

1  Order  of  Court  to  convey  land 
in  vacation,  is  legal,  provided 
there  be  no  condition  precedent, 
as  to  pay  &c;  when  with  such 
comti t ion  it  is  illegal.  Johnson  vs 
M'Gihary,  3Sfc 

791!  Order  of  court  for  reviving  a 
suit,  illegal,  unless  an  answer  has 
bet*n  put  in  before  abatement. 
AmT*  Ae»>#  vs  Comb* ,  30 

Parol  Contract* 


Parol  Contract  not  absolutely  void 
for  land,  but  will  not  be  enforced 
if  resisted.    Rowland  vs  Gorman,  7n» 

Parties, 

1  Parties  in  orders  of  Court,  mean 
those  onlv,  who  are  b<  for**  the 
court  on  record.    KtUh  vs  Qore,     9 

2  Executor  necessary  party  to  any 
Iprnceedings,  instituted  to  set  aside 
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a  will,  of  win  oh  ha  is  executor. 
Clark  vs  Yates, 

4  Partjr  to  avail  himself  of  statute 
in  derogation  oi  the  co  .ruon 
law,  must  bring  his  case  sti.<  tly 
within  the  statute,  bain  vs  Wil- 
ton* 


194 


204 


4  A  and  B  are  joint  purchasers  of 
laud  from  C;  A  sell*  hit  interest 
to  I);  D  substitutes  his  bonds 
with  C  fur  the  price.  B  and  C 
lay  off  to  D  a  given  quantity  as 
his  proportion,  upon  bill,  Med  by 
the  administrator  of  D,  10  ha\c 
a  credit  for  deficiency  in  the  laud 
upon  the  charge  oi  fraud  in  rep- 
resentation, B  and  the  heirs  oi  O 
are.  necessary  parties  Vanmec~ 
ter  vs  WilliatnU  a&mtrs,  $q\ 

5  Parties  in  interest  are  necessari 
ly  so  to  the  suit.    Ibid,  sq\ 

Partners  and  Partnership. 

1  If  one  of  ssveral  partners,  mort- 
gage his  interest  in  partnership 
property  and  becoa.es  insolvent, 
the  other  partners  cannot  divert 
the  property  from  the  object  of 
the  mortgage  and  apply  it  to  the 
discharge  of  the  debt*  of  the  firm. 
Mostly  vs  Garrett  ice.  217 

2  The  terms  of  partnership  not  re 
duced  to  writing,  nor  established 
by  parol,  the  law impJi- ■«■  equali- 
ty of  it  fit  and  loss.  Honorc  vt 
Coltnesntl,  &c.  5Qg 

3  In  ascertaining  the  rights  of  part- 
ners, the  implication  or  infer- 
ence  of  Jaw  to  be  pursued,  unless 
countervailed  &  satisfactory  evi- 
dence.   Ibid, 


and  a  note  given  fur  balance  due 
a  tt  rong  ground  fur  refuting  to 
look  behind  the  settlement.  Ibid,  51* 

7  One  partner  not  entitled  to  par- 
ticipation in  the  real  estate  ac- ' 
quired    by    another,  unie.*s  pur- 
chased on  joint  concern.     Ibid,    519 

\  Property  acquired  in  the  name  of 
a  firm,  foreicn  to  tht-  objc<  l*  of 
the  purtnerslui ,  mu?t  be  ii.f,  rred 
te  have  been  inquired  bj  cou- 
nty it  of  each  ;.nrtner,lrnm  tbeei*. 
tri<s  upon  the  firm  i  ooks,  unhss 
it  appears  that  urn-  oi  the  part- 
ners ilidn  ii ted  at  the  lime,  ur  as 
soon  is  informed,   in  which  case 
the  disseiitiiig  party  has  n  right 
to  compel  the  party  aclin*,'tu 
hoi  J  such  acquisition,  a&  bis  in- 
dividual property,  vnd  to  charge 
him  with  the  amount  of  purchase 
money.    Ibid,  5jc, 


516 


4  A  and  B  are  engaged  in  barge, 
ing,  and  have  a  settlement,  af- 
terwards they  form  a  partnership 
as  grocers  and  disagree;  the  set- 
tlement not  to  be  disturbed,  un- 
less upon  cletr  proof  of  fraud  or 
mistake.    Ibid, 

5  Improper   to   blend   individual 
and  firm  accounts.     Ibid, 

$■  Lapse  of  time  after  a  settlement 


31 7i 


9  If,  upon  the  dissolution  of  a  part- 
nership, one  partner  is  appointed 
to  receive  the  debts  cine,  and  dis- 
charge the  demands  against  the 
firm,  he  is  trustee  for  the  other 
partner  or  partners,  and  mu«t  be 
charged  with  the  debts  received 
at  the  nominal  amount  as  shewn 
unless  he  thew  that  he  received  a 
les*  value,  or  made  a  coaiposuioa 
became  of  the  in-oivenoj  of  the 
debtor,  and  the  impossibility  of 
collecting  more,  unless  the  <u-btf 
or   demands  were  payable    in  a 
deprec  iated  medium. 
If  he  p-.y    off  demands  against 
the  firm,  in  i  depreciated  curren- 
cy which  he  has  received  at  its 
nominal  vaiue,  at  the  same  val- 
ue, he.muft    be  credited    by  the 
nominal  amount  of  the  demand 
discharged    Ibid,  5gQ_i 

10  Where  it  appears  that  the 
books  oi  a  firm  have  been  on- 
skiil.ully  or  irregularly  kept, 
cooinmsioners  appointed  toad- 
just  and  settle  the  business  of  the 
firm,  not  confined  to  tbo  books  of 
the  firm.    Ibid,  553 


5171 1  Partner  settling  the  a /fairs  of  a 
j    firm  to  be  ohar*ed  with  the  sums 
received  and  interest,  and  not  t» 
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be  credited  by  interest  on  debts 
paid,  after  be  had  01  hands  the 
funds  of  the  firm.    Ibid,  522 

12  Upon  dissolution  of  partner- 
ship, most  regular  to  appoint  a 
disinterested  person,  agent,  to 
close  the  concent,  but  if  partner 
appointed  and  be  act  faithfully, 
he  is  entitled  to  compensation, 
to  be  paid  out  of  the  funds  of  the 
firm.  He  is  chargeable  with  debts 
lost  by  his  negligence,  but  is  not 
chargeable  for  delay  ;  if  debts  be 
still  collectable,  each  agent  is 
the  ministerial  officer  of  the 
court,  and  bound  to  act  as  or- 
dered, and  may  be  compelled  to 
proceed  to  collect  and  close  the 
business  or  be  superseded.  Ibid,    524 


Patent. 


Vide  Estoppel. 


Payment. 


1  See    Mortgage. 
heirs  vs  Ornish/, 


Breckenridge's 

258-9 


Pleas  and  Pleading. 

t  Plea  that  the  plaint  iff  bad  con* 
veyed  the  land  warranted  by 
there  and  lost  prior  to  the  insti- 
tution of  suit,  must  shew  that 
such  conveyance  is  by  valid 
deed ;  which  being  the  best  proof 
of  its  own  existence  must  be  pro- 
duced in  court.  King  vs  McLean,    33 

2  When  in  pleading,  the  copy  of 
a  writing  is  proffered  to  the  court 
and  not  exhibited,  words  employ- 
ed will  be  understood  in  their 
popular  and  not  strictly  techni- 
cal sense.   Ibid,  37 

Plea  may  be  amended  after  the 
case  has  been  remanded.  Ibid,        38 

The  object  of  pleading  to  bring 
the  controversy  to  a  close  and 
reduce  the  contest  to  a  point. 
Two  replications  to  a  plea  or 
two  rejoinders  to  a  replication 
not  admissible.  Hazzard  vs 
Smith,  GT 


?  Payment  made  in  depreciated 
paper,  but  credited  in  "dollars," 
precludes  future  claims  for  de- 
preciation. White's  ex'rsvsGuthr 
ric  tec 

3  Payment  made  in  part,  is  under 
tho  direction  of  the  payer,  at 
the  time ;  but  if  he  owes  several 
debts,  and  fails  to  apply  the  mo- 
ney specifically,  the  payee  may 
apply  it  as  be  pleases.  Hilyer 
vs  Vaughan, 

Petition  and  Summons. 

1  Petition  and  summons  may  be 
maintained  upon  several  notes, 
between  the  same  parties.  Bliss 
vs  Branham, 

2  Petition  and  summons  will  lie  on 
replevy  bond.  Sanders  and  Wil- 
liams vs  OuUen, 

3  Petition  and  summons  furnish 
the  appropriate  remedy  on  notes 
&c  for  the  direct  payment  of 
money.    Fleming  vt  Campbell, 

Vouh 


503 


583 


201 


488 


In  action  of  covenant,  it  is  sufli- 
cientto  plead  generally,  that  the 
covenant  was  procured  by  fraud 
of  covenantee.    Sfiarp  vs  White,  10: 

Plea  of  conditions  performed, 
admits  all  facts  well  alleged, 
and  assumes  the  proof  of  per- 
formance.    Harrison  vs  Park,        172 

If  plea  contain  sufficient  answer 
to  plaintiff's  declaration,  want 
of  form  does  not  vitiate.  Hobbs 
and  Churchill  vs  Middle tony  180 

8  Plea  to  an  action  of  deceit,  in 
the  sale  of  a  horse,  the  plaintiff 
had  filed  a  bill  in  Clmncery,  to 
imoin  the  pn}  merit  of  the  price 
of  the  horse,  upon  the  allegation 
of  fraud  in  such  sale,  and  that 
the  bill  was  dismissed,  no  bar, 
unless  it  appear,  the  question  of 
fruid  was  fuUy  investigated,  and 
tried,  and  the  bill  was  for  neither 
recision  nor  set-off.  Jarman  vs 
Daniel,  198.9 


9  If  plea  appear  in  the  record  not 
499    so  noticed  as  to  require  the  con- 
14 
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tideration  of  the  court  below, 
Court  of  Appeals  will  not  regard 
it.    Cate$  vt  Wooldridge, 

10  Vide  Injunction.    Ibid, 

1 1  Plea  to  be  good,  must  be  certain. 
LUlard  vt  Idllard, 

t. 
It  Plea  may  avoid  an  excess  of  in- 
terest.   Ibid% 

13  Plea  subject  to  demurrer,  but 
rejected  without  one,  nffords  no 
ground  lor  reversal.  Dtpew  and 
Wood  vt  Bank  of  Limettone, 

14  Plea  which  is  required  to  be 
•worn  to,  before  filed,  should  be 
objected  to;  demurrer  waive* 
the  oath.    Ingraham  vt  Arnold, 

1 5  Dillatory  pleas  and  pleat  in  a- 
batement.    Ibia\ 

16  Plea  in  the  terms  of  a  contract 
and  affirming  performance,  is  e- 
quitalrnt  to  plea  of  "conditions 
performed."    Harris  vtOgg, 

17  Plea  cannot  enlarge  a  cove- 
nant. 


S69 
269 


22  Plea,  failure  of  consideration, 
must  shew  the  whole  considera- 
tion had  failed.  Johnson  vt  WU* 
Hamt, 


276 

176 


23  If  replication  put  in  issue,  a 
single  fact  of  several  presented 
by  plea,  and  it  be  foond  for  de- 
fendant, it  is  correct  to  enter 
judgment,  that  plaintiff  take 
nothing  for  breach  of  covenant, 
to  which  the  plea  was  an  answer. 
Davit  vt  Ballard,  581- 


380 

407 
407 

410 
4H 


18  Plea  that  a  covennnt  sued  on, 
was  satis6ed  and  cancelled,  tho' 
the  satisfaction  may  have  burn 
by  parol,  yet  it  is  a  good  bar,  as 
no  action  could  be  maintained 
upon  a  cancelled  instrument. 
Bain  vt  Evant, 

19  Plea  of  release,  must  shew  that 
it  was  under  seal,  or  otherwise 
effective,  or  plea  insufficient. 
Gibton  et  alt  vt  Weir  and  Ander- 
ton, 

20  Suit  against  two,  one  pleads, 
and  issue;  irregular  to  render 
judgment  against  plaintiffs,  with- 
out trial  of  the  issue,  and  notice' 
of  the  defendant,  not  pleading. 
Ibid, 

£1  Plea,  covenants  performed,  no 
evidence  admissible,  except  to 
shew  performance,  any  excuse 
for  non-performance,  must  be 
specially  pleaded.  Hoofman  vt 
Sharp, 


Possession. 

1  Possession  of  five  years,  of  pro- 
perty, distributed  under  a  mar- 
riage contract,  which  eave  no 
right,  will  protect  it  against  the 
creditors  of  the  second  husband, 
in  the  han-ls  of  children  of  the 
first.     Beard,  tec.  vt  Griggs, 

2  If  possession  accepted,  by  tenant, 
from  corporation,  and  its  owner- 
ship recognized,  it  matters  not 
whether  the  individual  who  do- 
livers  possession,  be  agent,  it  is 
the  possession  of  th»-  corporation, 
SwarlxwcUkrvt  U.  S.  Bank, 

Power. 


446 


446 


489 


39 


I   Power  to  sell,  not  restricted  hjr 
specifying  diflerent  modes,     t'a- 
nada't  heirs  vt  HaphntU  od»»V.      20 
• 
|2  Power  to  sell,  sileit  as  to  execu- 
432     tion  of  bond  or  deed,  or  other 
writing,  nugatory,  unless,  ex  vi 
termini,  the  agent  has  power  to 
bind  bis  principal  by  writing,  to 
make  purchaser  a  sufficient  deed, 
upon  the  payment  of  the  pur- 
chase money.    Ibid,  £92 


Execution  of  power,  by  attorney 
signing  himself,  "S.  H .  for  him- 
self, and  as  attorney  for  W.  A." 
binds  attorney  personally  ;  and 
though  not  informed,  yet  it  will 
warrant  chancellor,  in  decreeing 
a  speciSc  performance  of  the  ex- 
ecutory contract,  which  it  evi- 
dences against  the  beirs  of  W.  A. 
Ibid,  t9$ 

Powers  of  attorney,  of  all  kinds, 
included  in  the  act  of  1818.    II, 
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Dig .  1049.  Caperton,  adm'r.  of 
€farr  vt  CalHson,  396 

Practice. 

Vide  administrators  and  execu- 
tors, under  act  of  1797,  and  act 
of  1 811 .  Hobbs  and  Churclall  vs 
Middleton,  181-2 


2  Role  of  Practice,  always  to  take 
down  the  evidence  at  the  term 
at  which  the  cau-e  is  tried,  when 
the  court  takes  ti.no  till  the  next 
term,  to  consider  a  motion  for 
new  trial.     Talbot  vs  Miller, 

3  Two  or  more  notes,  for  the  pay- 
ment of  mon~y,  may  be  joined  in 
the  same  summons.  Bliss  vs 
Branham, 

4  Defective  proceeding!,  in  on* 
circuit  court,  cannot  be  inciden- 
tally and  collaterally  examined 
by  another.  Breckenridge's  heir$ 
vs  Ormsby, 

5  Rule  for  publication,  for  eight 
weeks,  not  sufficient ;  two  months 
are  required.  NalVt  heirs,  kc. 
vs  Combs, 

6  An  order,  granting  a  new  trial, 
the  def'ts  praying  the  costs  of 
first  trial,  20  days  prior  to  the 
next  term,  a  nullity ;  pl'tff  has  a 
right  to  his  execution.  Gaines 
vs  Dailey, 

7  Rule  of  practice  should  promote, 
not  defeat  justice.  PI'tffnottobe 
non-suited  for/O n  oversight,  court 
should  suffer  a  question  to  be 
asked  and  answered,  even  after 
non-suit  ordered,  and  exception, 
if  tending  to  sustain  pPtff1*  ac- 
tion.   Fightmaster  vs  Beastey, 


195 


201 


256 


Presumption. 

1-  Presumption  not  indulged  in  fa- 
vor of  a  party,  whose  duty  it 
was,  and  who  had  the  power  to 
make  fact  appear.  Hazsard  vs 
Smithy 

2  Presumption,  when  no  evidence 
certified,  in  favor  of  jurisdiction 
of  the  court.    Talbot  vt  Miller, . 


Printer. 

Certificate  of  printer,  that  order  of 
publication  has  been  inserted 
"nine  wn«»k*,"  insufficient.  Past' 
morels  heirs  vs  Moore,  59C 

Privies  in  Blood. 

Privies  in  blood  or  in  representa- 
tion, can  avoid  the  voidable  acts 
ol'iufuntfl  or  lunatics.  Brecken- 
ridgeU  heirs  vs  Ormsby,  250  ■ 

Privies  in  Estate. 

I  Privies  in  estate,  are  by  opera- 
tion of  law,  not  by  contract. 
Breckenridge's  heirs  vt  Ormsby,      250 

:  Privies  in  estate,  cannot  avoid 
the  voidable  acta  of  lunatics  or 
infants.    Ibid,  250 

Process.   * 

Process  must  be  executed  in  fact 
or  in  law,  prior  to  a  decree. 
Dawson  vt  Clay's  heirs,  166 . 


3242  Process  againtt  three,  but  execu- 
ted on  two  only,  yet  reads  "pro- 
cess executed,"  held  not  conclu- 
sive,    VioUVs  heirs,  ice.  vs  Waters  303 


Prochien  Ami 

Cannof  commute  the  debts  due  in-, 
fant,  but  will  be  responsible  for 
amount.  Forbes*  heirs  vs  Mitchell,  441 

■     Promises. 

Promises,  independent  of  each  o» 
ther,  may  be  sued  on,  without 
alleging  performance.  Mender* 
sonvs  Richards,  496 

Proof. 

1  Proof  being  required  of  one  of 
several  dePts  to  a  bill,  has  the 
effect  of  a  call  from  all.  NaWs 
heirs  vs  Combs,  325 


478 


606 


68 


2  Proof  is  inadmissible,  without  an 
issue,  by  the  pleadings.  Ltach  vs 
195     Gentry, 


15(V 
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Property. 


Property,  mortgaged  by  one  part- 
ner, cannot  6e  diverted  bjr  ano- 
ther.   Mosely  vs  Garrett,  21' 


Publication. 

Publication,  against  non-resident, 
for  eight  weeks,  not  sufficient;  it 
should  be  for  two  months.  Naffls 
heirs  vs  Combs, 


324 


Purchaser. 

1  Purchaser,  to  vacate  a  contract, 
on  the  «core  of  fraud,  should  first 
have  offered  a  recision,  and  ten- 
dered the  thing  sold.  *Bain  vs 
Wilson, 

2  Purchaser,  of  the  equitable  title 
to  land,  from  A,  iu  suit  against 
B,  who  has  acquired  the  legal 
title,  with  notice  of  the  prior 
equity,  need  not  prove  that  be 
has  paid  the  purchase  money  to 
A.    Johnson  vs  M'Gikmry, 


Recision. 

I  Person  asking  reoision,  must  shew 
the  adverse  claim  he  fears,  is  su- 
perior, and  covers  bis  purchase. 
Wilson  vs  JLafoor,  7-S 

*  A  contract  for  land,  will  not  be 
rescinded  by  chancery,  when  the 
aggrieved  party  bas  remedy  at 
law,  or  lor  any  delect  of  title, 
known  to  the  compl'nt,  nbea  he 
took  tbe  deed ;  nor  unless  all  the 
parties  in  interest,  are  before  the 
court.    Cwwminsvs  Boyle, 


480 


Recognizance . 


Common- 


203 


352 


3^1 


Quaere. 

1  Queer e.     Whether  fines  and  for- 
feit in  ^  to  be  recovered  in  action  . 
qui  tarn,  are  to  be  appropriated 
to  seminaries?  Yocwnvs  Daniel,     14 

2  Does  a  traverse  dispense  with  tbe 
necessity  of  a  judgmeut,  upon 
the  verdict  before  the  iu«tice  of 
the  peaoe?  Swartswelder  vs  U.  S. 
Bank,  46 

Qui  Tarn. 

1  Qui  tarn,  tbe  only  aotion,  for  the 
peualty  incurred  by  sending  a 
challenge  to  fight  in  single  com- 
bat.    Yocum  ts  Daniel,  14 

2  The  action  cannot  be  maintain- 
ed in  the  name  of  an  individual, 
and  the  trust rees  of  a  *i»minary  ; 
the  common'th  must  be  a  party. 
Ibid,  14 

$  Vide  Quare  1.    Ibid,  14 


j6ee  Mayor  of  Louisville. 
wealth  vs  Edwards, 

Record. 


When  immaterial,  although  be- 
tween the  same  parties,  u  offer- 
ed, record  may  be  rejected.  Bate 
vs  Lewis'* s  ex* rs.  *15 

Re-hearing. 

Re-hearing,  granted  on  account 
of  admitting  evidence,  contrary 
to  a  variant  from  the  allegation*. 
Clark  vs  Cattleman,  7& 


Relief  in  Chancrry. 

If  a  dePt  permit  judgment  to  be  en- 
tered against  him  for  the  nomi- 
nal amount  of  a  note,  which, 
upon  its  face,  is  dischargeable  in 
paper,  chancellor  will  not  grant 
relief,  upon  allegation  that  the 
judgment  was  for  too  much,  his 
defence  at  law  was  complete. 
i?atn  vs  Harrison,  &$ 

Religion . 

Associations,  for  the  promotion  of 
religion,  will  be  aided  in  chan- 
cery.   Overstreetvs  Bate,  369 

Remedy. 

Remedy  in  courts,  is  invariably 
controlled  by  the  lex  fori,  not  tbe 
lex  loci,    bigraham  vs  Arnold,       407 
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Remittitur. 

Remittitur  is  not  required,  to  enable 
pPtrf  to  take  a  judgment,  de  me- 
lioribut  damnis.  Cox,  be,  vs  Cook^ZSl 

Removal. 


One',  applying  to  remove  a  suit 
from  the  state  court,  to  that  ef 
the  United  *««•—.  •*— *  "V^ 
th«*be  is  a  citizen  of  another 
state,  and  that  his  application  is 
made  at  the  term  of  entering  his 
own  appearance.  Eastin  vs  Ruck- 


232 


Replevin. 

1  In  action  of  replevin,  in  the  (fc- 
Unet,  bond  only  necessary  when 
there  is  restitution  of  property. 
Statutes  of  Virginia  and  Kentuc- 
ky, do  not  apply,  Baker  vs  Har- 
per,  l6d 

2  In  action  of  replevin,  in  the  deti- 
ncL  if  there  be  not  restitution  of 
tire  priypwj-r  *»■■  »■    ■»  b'       fry 

Slaintiff  is  inoperative ;  the  insuf- 
ciency  of  the  security,  there- 
fore, not  cause  for  dismissing  the 
suit.    Ibid, 


105 


Rents. 

t  Rents,  recovered  from  devisee*, 
for  the  occupancy  of  testator,  are 
to* be  compensated  by  the  same 
mode  of  contribution,  designated 
in  the  will  as  to  lost  land.  It 
was  a  debt  due  by  teitator,  nnd  a 
charge  upon  hi«  whole  estate, 
MLanuhan's  devisees  vs  Kennedy, 
Sec 

2  Rents  off-set,  by  interest  accru- 
ing on  value  of  land.    Ibid, 

3  Rents,  of  land  mortgaged,  to  be 
accounted  for  as  fax  as  received, 
although,  by  covenant,  the  rent 
was  to  cover  the  inteiest  of  the 

'loan;  while  the  principal,  ad- 
vanced iu  Commonwealth's  Bank 
bills,  was  sealed  nnd  made  pay- 
able in  specie.    Head  vs  Overton, 


Replevy  Bond. 


337 


339 


A  replevin-bond, executed  by  apart 
only  of  the  defHs,  in  an  elocution, 
may  be  quashed  on  motion  of 
pPtff,  but  not  on  motion  of  obli- 
gors in  the  bond.  Futkerson  vs 
Caldwell,  496 

Report. 

Report  of  commissioners,  when  er- 
roneous, will  be  set  aside,  the 
death  of  a  witness,  who  had  been 
examined,  notwithstanding.  Ho- 
nore  vs  Colmestiil,  511 

Restitution. 


657 


Reorganizing  Act. 

1  Order,  purporting  to  be  svperse- 
deasy  granted  under  reorganizing 
act,  void.  Messrs.  Barry,  &c. 
were  neither  judges  dejuri  nor  de 
facto.     Triable  vs  Frame,  206 

2  Vide  HildrcWs  h?r$  vs  WIntyreU 
devisees,  207-8 

Repleader. 

Repleader  awarded  after  re  verm] 
of  cause.  Jnrmanvs  Daniel   199-200 


1  See  Error. 

I  Restitution  will  not  be  ordered, 
after  habere  facias  possessionem 
regularly  executed,  notwithstand- 
ing supersedeas  of  th«  original 
judgment.     Hard  vs  Bodley, 


79 


Restitution  ought  not  to  be  grant- 
ed where  there  has  been  no  error 
in  the  proceedings,  by  which 
possession  was  obtained.    Ibid,        80 

Restitution  may  be  by  scire facias, 
but  moie  oemmonly  effected  by 
motion.     Smith's  htirs  vs  Mitch- 


eWs  heirs, 


270 


Restitution  is  not  right,  after  re- 
ver«iue  the  judgment,  bat  rests 
with  the  court.    Ibid,  272 
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Reversal. 

1  Reversal  oan  take  place,  on  ac- 
count of  error,  rohh rent  on  the 
record  only.     Talbot  vs  Miller,      195 

2  Reversal  of  a  judgment,  should 
replace  the  partiei  ai  the  \  were 
before  judgment.  Thompson  vs 
Claps  heirs,  416 

3  Suit  against  two.  issue  ?«  ♦«  — - 
ouiv,  and  juclftm«-nr  Benimt  both 
will  be  reverted.  Gibson  et  ul.  vs 
Weir  and  Anderson,  446|l 

Revivor. 


1  Judgment  of  revivor  obligatory 
upon  the  courts,  though  errone- 
ous until  revened.  Smith'*  Mrs 
vs  Mitcliclfs  heirs,  271 

2  Revivor,  by  an  order,  not  suffi- 
cient, unless  the  decedant  had 
answered ;  there  must  be  hill  of 
revivor  and  notice.  KalV$  fairs 
vs  Combs,  325 


Rights. 

1  Rights,  claimed  under  a  statute, 
in  derogation  of  common  law, 
must  be  placed  «trictly  within  the 
act.    Bain  vs  Wilson,  204 

2  Rights  may  be  lost  by  negligence 
or  acquiescence.  Mostly  vt  Gar- 
rett, 216| 

Roads. 

To  question  an  ordor  of  county 
court,  discontinuing  a  road,  the 
party  mutt  shew  an  existing  and 
exclusive  interest,  in  himself,  nf. 
fected  by  it.  Cole  vs  CPHara  it 
Shannon,  218 

Rules. 

Roles  for  settling  partnership  trans* 
actions,  laid  dawn  and  illustra- 
ted.   Honore  vs  Cohnesnil,     513-624 

Sale. 

1  Sale  of  land  under  a  power,  on 


contlitions,  not  authorized,  u 
divisible  and  the  part  authorized 
may  be  enforced.  Vanada*s  h?n 
vs  Hopkins*  administrator,  294- 

Sale  designating  a  certain 
tract,  yet  giving  metes  It  bounds, 
which  extended  into  an  adjoin- 
ing tract,  will  be  conGned  to  the 
special  calls.  Wallace  vs  Max- 
mil,  44**- 

Scire  Facias. 

Scire  facias  reciting  the  judgment 
intended  to  be  revived  so  as  to  i- 
dentify  it,  is  good,&  need  not  re. 
cite  the  clanse  for  costs.  Ward 
vs  Brother's  adrrCr.  4-5 

Scire  fariat  admissible  though  un' 
u'ual  mode  to  obtain  restitution. 
Smith's  heirs  vs  MiteheWs  heirs,  *  270 

When  scire  facias  adopted,  must 
correspond  with  the  record.  Ibid,  27 1 

Secretary  of  State. 

1  Secretary  of  State  being  author- 
ized by  law  to  sell  and  exchange 
books  with  the  assent  of  the  gov- 
ernor, his  acts  bind  the  state 
without  hit  consent.  Common- 
wealth vs  Wood,  311-1* 

2  Not  necessary  for  person  dealing 
with  Secretary  of  State,  to  in- 
quire whether  the  governor  as- 
sented, nor  in  action  to  aver  his 
assent.    Ibid, 


31£ 


Securities. 


1  Securities  may  plead  without 
their  principals.  Hobbs  &  Church- 
illvsMiddleton,  188 

2  Securities  should  be  parties  to 
any  act  seeking  a  reversion  or 
modification  of  the  terms  of  the 
note.    Love  vs  Gofer  kc  321 

Sergeant  of  the  Court  of  Appeals. 

Sergeant  of  the  Court  of  Appeals 
not  authorised  to  collect  costs  by 
eiecutinn.  Hardin  vs  the  Goter* 
nor  for  HandleyU  e*V#,  1 30 
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Set-Off. 

J  Set-off  fh  equity,  allowed  only 
when  there  it  a  connexion  be- 
tween the  demand*,  or  complain- 
ant has  not  adequate  remedy  at 
law.    Noland  vs  Johnson  Sec. 

2  When  reciprocal  notion  for 
breach  of  covenant,  there  can- 
not be  set-off.     Hams  vs  Ogg, 

3  T  porchaiedlaiiaiw^^-^-- 
Wiih  Hie  wiTT  annexed  ot  Y  ;  the 
heirs  of  Y  being  impleaded,  they 
surrendered  this  land  as  estate 
descended,  to  satisfy  a  demand 
against  their  ancestor ;  the  land 
was  sold  under  an  execution.  T 
purchased,  and  the  execution  vs 
the  estate  of  Y,  was  credited  by 
the  purchase  money — C  attempts 
to  coerce  the  original  price  stip- 
ulated to  be  paid  by  T,  without 
giving  him  credit  for  the  money 
paid  upon  the  execution  against 
the  estate  el  Y  deceased ;  T  has 
a  right  to  a  set-off,  ot  the  sum 
credited,  and  interest.  Thomp- 
son vs  Clay  Sec, 

4  Notice  of  set-off  to  a  demand  by 
warrant,  which  would  not  give 
an  appeal  to  Circuit  Court,  judg- 
ment for  defendant  for  more 
than  five  pounds,  plaintiff  may 
appeal  to  Circuit  Court;  upon 
appeal  from  justice  of  the  peace, 
appellant  must  prove  his  ac- 
count, though  judgment  for  ap- 

Sellee  upon  Ret  off.      Morgan  vs 
loone, 

6  Notice  of  set-off  does  not  admit 
plaintiff's  demand,  thongh  spe- 
cial plea  of  set-off  does,  notice 
of  set-off  only  admissible  under 
general  issue.    Ibid, 

Sheriff. 

1  Sheriff  is  bound  to  responsibility, 
by  bis  endorsement  on  an  execu- 
tion that  be  "made,  sale  money 
not  paid."    Bayne  vs  Cowan, 

2  Sheriff  is  liable  to  an  action  for 
the  escape  of  a  party,  surrender- 
ed in  court  by  special  bail,  and 


10 


419 


ordered    into    custody — ltd   Icz 
tcripta  est     Gordon  vs  Ryan, 


56 


41.4 


3  Sheriff  acts  at  bis  peril,  and  is 
liable  on  his  return  of  "uo  prop* 
erty."  when  the  defendant  has 
property,  though  mortgaged,  and 
the  equity  of  redemption  sold ; 
if  the  transactions  have  beon 
fraudulent    Bueklin  vs  JohnrOn,    2*8 

4  Without  a  lety,  and  the  verdict 
of  a  iary  against  the  defendant's 
right  or  pfO|«.nj|  •%**■  r i«r  o >■»«.»» 
demand  of  the  plaintiff  indemni- 
ty for  proceeding  on  a  fi.  fa.  Ibid,  228 

5  Duty  of  sheriff  to  make  sufficient 
levy  before  the  return  day  of  fi. 
fa^if  the  defendant  have  proper- 
ty in  the  county,  subject  to  exe- 
cution, and  within  the  knowledge 
of  the  i  her  iff  Bell  vs  Common- 
wealth, use  of  Clarke,  551 

6  To  render  sheriff  liable  for  fail- 
ure to  levy,  it  must  appear  that 
he  had  knowledge  of  property, 
subject  to  the  execution,  or  of 
facts  which  would  have  enabled 
him  to  ascertain  such  property. 
Ibid,  551 

7  Difference  between  the  evidence 
of  knowledge,  as  to  personal 
property  and  land.    Ibid,  552 

8  Sheriff  liable  unlpss  be  make 
reasonable  search  after  the  prop- 
erty of  defendant.    Ibid,  554 

535  9  The  averments  requisite  in  dec- 
laration, to  charge  sheriff  on  his 
official  bond,  for  failing  to  levy 
execution.    Ibid,  555 

10  Since  the  statute  of  1821,  I. 
Dig.  504,  sheriff  bound  to  levy 
upon  interest  of  mortgagor  and 
responsible  for  failure.    Ibid,         556 

11  Incomplete  replevy  bond,  in 
hand  writing  of  deputy  sheriff 
admitted  as  evidence  in  action 
vs  principal,  to  prove  that  execu- 
tion was  in  the  hands  of  deputy, 
and  when.    Ibid,  553 

12  To  charge  a  sheriff  for  n  fail- 
ure to  return  an  execution,  it  is 


586 
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necessary  to  prove  that  the  per- 
eon  to  whom  it  was  delivered 
wai  his  deputy.    Ibid,  560 


13  The  4th  section  of  the  act  of 
1811,11.  Dig.  1144,  excuses  sher- 
iffs for  failing:  to  return  execution 
for  good  cause.  Thompson  vs 
•Row, 


600 


14  When  sheriff  has  acted  in  good  , 
faith,  has  complied  with  the  re- 
quisites of  the  law  in  all  other 
rvtoer.U.  and  hn<j  wnfn-'V  — /- 
set!  an  execution,  emanating 
from  another  county,  in  a  Ivtter 
for  the  purpose  of  having  it  re- 
turned in  time,  bat  put  it  in  the 
post  office,  directed  it  to  the 
proper  place,  but  has  addressed 
it  to  Johnston  Ross,  instead  6*f 
Joseph  Elo's,  by  accidental  mis- 
take, adjudged  that  be  is  not 
subject  to  the  penalty  of  the 
law.    Ibid,  600 

Slaves. 

1  Slaves  are  not  subject  to  escheat, 
but  to  go  to  executors,  &c. 
Conclude  vs  W Uliamson,  od'mr  of 
Conclude,  17 

2  Slaves  are  subject  to  creditors 
Ibid,  17 

3  Slaves  once  free,  remain  free,  un- 
less disfranchised,  as  by  credit- 
ors.   Jbid%  17 

4  Slaves  are  oonsidered  as  chattels. 
Ibid,  16 

5  Slaves  must  be  delivered  in  fact, 
in  order  to  vest  a  right  in  distrib- 
utee by  commissioners  of  county 
court,  however  perfect  in  form, 
may  be  their  official  report. 
Beard  vs  Griggs,  3? 

€  Slaves  may  be  sold  by  a  trustee, 
by  and  with  the  consent  of  ces- 
tui que  trust.    Hancock  vs  Ship,      438 

Specific  Performance. 

Chancellor  will  not  interfere  to 
disturb  long  enjoyed  security  of 
possession,  unless   the  right   of 


complainants  to  a  specific  exe> 
cution  be  made  out  in  every  par- 
ticular.   Nail's  heirs  vs  Combs^       326 

Statute. 

1  Statute  of  1819,  against  usury, 
does  not  apply  to  contracts 
made  before  its  passage*  IAttard 
vs  Field,  976 

2  Statute  of  1798,  declared  all  usu- 
riouscontTacts void.  Since  1819, 
note  in  cdolHlei  airuu  w>«miji3u- 
rious  loan  executed  prior  totnat 
act,  may  be  enforced  for  principal 
and  legal  interest,  due  on  usuri- 
ous loan.    Ibid,  276 

3  Statute  impairing  the  obligation 
of  contracts,  whether  prior  or 
subsequent,  arc  unconstitutional 
and  so  far  void.  Head,  Hobbs, 
et  al  vs  Ward  et  al.  233 

4  Statute  of  1820,  called  the  occu- 
pant law,  declared  constitution- 
al.    Conn's  heirs  vs  Manifee,  478 

Statute  of  Frauds. 

Statute  of  frauds,  not  applicable 
to  the  consideration  for  land 
sold.     QuUy  vs  Gruhbs,  386 

Statute  of  Limitation. 

1  Statute  of  limitation  not  applica- 
ble to  trusts.  PughU  heirs  vs 
BeWs  heirs,  401 

2  Statute  of  limitation  not  appli- 
cable to  rights  accruing  to  in- 
fants.    Ibid,  403 


Stockholders . 

Stockholders  not  necessary  defen- 
dants, in  a  suit  against  Bank 
commissioners.    Dana  vs  Broxcn,  304 

Submission. 

Submission  may  be  made  by  obli- 
gor, and  the  holder  of  the  bond, 
they  being  the  real  parties,  a Itho* 
there  are  assignees,  tec.  Keith  vs 
Gore,  3 
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^  *  Subpoena. 

I  Service    of  subpoena,   acknowl- 
edged by  attorney    in  fact,  not 
*}        sufficient.    Hoqftnan  vs  Marshall* 

&  2' Subpoena,  deficient  as  to  parties, 
is  no  c  a  use  for  a  final  dismissal 
of  the  bill.    Ibid, 


65 


Sundays-      -    - 

Sundays  are  excluded  from  judicial 
computations  of  time.  Brown 
vs  JacKe&s  representatives. 

Surveyor. 

The  acts  legally  done  on  the 
ground,  by  the  surveyor,  consti- 
tute the  survey ;  he  may  make 
out  the  certificate  thereafter,  a- 
ny  mistake  or  fraud  in  doing  it, 
may  be  corrected.  Wallace  vs 
Maxwell, 

Tender. 


Tender  of  deed  after  suit,  cannot 
^  affect  the  action  at  law.  Couch- 
*       mansvs  Boyd, 

Time. 

Judicial  days  alone, "  computed  in 
determining,  whether  return   of 
1  ••    writ,  be  prior  to  its  test.    Brown 
vs  McKee's  representatives. 


Trespass. 

1  Treipass  will  not  lie  against  A, 
who  claimed  and  took,  as  his 
own,  a  boat  made  on  bis  land 
and  with  his  timber  by  B.  Bur- 
ris  &.c.  vs  Johnson, 

2  Several  verdicts  being  found  in 
this  speceis  of  action,  plaintiff 
may  take  judgment  on  which 
he  will.    Cox  kevs  Cooke, 


451 


396 


quires  affidavit. 
Clay's  heirs, 


Dawson  Szc.  vs 


166 


Use  and  Occupation. 


Unknown  heirs. 

Statute  of  1815, 1.  Dig.  61,  regula- 
ting proceedings  against  un- 
known heirs,  in  Chancery,  re- 

Voi,.  L 


Assumpsit  for  use  and   occupation, 

the  proper  action  where  no  legal 

special    contract.      Statute    of 

65     frauds   does  notrender    a  parol 

lease   for   more  than  one  year, 

^iaiiLiuJtprec1ui  lee  recovery  up- 

parol  lease  cannot  be  enforced, 
yet  when  executed  by  the  actu- 
473  al  occupation  of  the  premises, 
the  law  will  cniorce  payment 
for  the  use  and  occupation,  hut 
net  more  than  was  agreed  upon, 
nor  sooner.  Calvert  vs  Simpson,  547-£ 

Usury. 

I  Usury  ought  to  be  specifically  . 
alleged,— allegation  that  com- 
plainant let  defendant  have  a 
slave  worth  $10  per  month,  for 
the  interest  of  $100,  and  the 
slave  thus  served  defendant  for 
six  months,  not  sufficient  to 
bring  the  case  within  the  satutes, 
against  usury.  Noland  vs  John- 
son, 10-1 1 

Defendant  by  proper  plea,  may 
exonerate  himseff  from  usury, 
since  the  act  of  1819.  Lillard  vs 
Field,  276 

.  -3  Unless  usury   contaminate   the 
4W     note,   by   making  part    of   the 
sum,  the  note  could  be  enforced 
before  the  act  of  1819.    Ibid,        27C 

4  Usury  without  the  act  of  1819, 
may  be  purged  by  agreement. 
Ibid,  *7G 

5  If  lender  risks  his  principal,  up- 
196  on  a  contingency,  as  the  appre- 
ciation or  depreciation  of  depre- 
ciated paper,  and  there  is  no 
trick  or  device,  a  contract  for 
nlore  than  5  per  cent,  and  the 

361  principal,  in  the  depreciated  pa- 
per, no  usury.  Wilson  tee.  vs  Kit. 
bourne,  494 


6  The  purchase  of  an  assignable 
note,  at  a  discount,  not  usury; 
there  matt  be  a  lending,  and  a 

K4 


Digitized 


by  Google 


twU 


J.  J.  MARSHALL'S  REPORTS. 


reservation  of  interest,  greater 
than  six  per  oent.  per  annum; 
an  express  contract  to  pay  inte- 
rest, on  a  contract  for  bank 
notes,  binds  to  pay  interest. 
Shackltford  v*  Morris,  497 

A  lends  B  $300,  in  Common'tbs  pa- 
per, payable  in  three  years,  in  a 
medium  equal  ip  value  to  that 
loaned;  B  mortgages  to  A,  land 
to  secure   the    re  payment .  the 

interest.  Upon  bill  by  B,  to  re- 
dtctn,  and  charge  of  usury,  de- 
creed, that  B  must  pay  A,  the 
value  of  the  $300,  at  the  date  of 
the  loan,  in  specie,  after  deduct- 
in?  the  excess  of  the  rent  of  the 
mortgaged  prenwet,  over  the  le- 
gal interest.  Ruled,  that  the 
rent  actually  received  by  A,  for 
tho  mortgaged  premises,  consti- 
tuted the  measure  of  his  account- 
ability.    Haad  vs  Overton,  557 

Variance. 

Declaration  s?t  out  an  obligation, 
'  payable  I -t  January,  1826,  dePt. 
plead  non  est  factum,  pl'tff  offer- 
ed in  evidence  an  obligation,  ex- 
ecuted by  def't,  payable  1st  Jan- 
nary,  1827;  objected  to  for  vari- 
ance, a»id  objection  sustained.  i 
Rudd  vs  Thcmu,  999; 

Vendor  and  Vendee.  j 

•  i  In  parol  contract?,  for  land,  Ihe  j 
rif^ht  of  vendee,  to  action  far  the 
consideration,  depends  upon  the 
willii)Kn»F8  and  ability  of  the 
v  n 'or  to  r.onvcy-  Dougherty's 
a  toiV  vs  Goggin.  374 


civil  proceedings,  I.  Die;.  255, 
general  verdict  upon  aeveral 
counts,  good,  tho'  some  of  the 
count*  defective,  Condren  w 
Gardner.  && 

Void  or  Voidable. 

Deed,  of  a  lunatic,  if  not  void, 
but  voidable,  and  cannot  be  a- 
voided  by  same  party-    JBreefcen- 


2  Rule,  as  to  what  contacts  are 
void,  and  what  voidable.'    Ibid,    24ft 

3  Deed  not  void,  when  tbe  right 
passes  by  the  delivery.  241-2-3 

That  which  may  be  affirmed  by 
assent,  when  disability  removed, 
or  which  cannot  be  avoided  by  tbe 
adult  or  sane  party,  not  void. 
m  346-7 

Witness,  Competent. 

Covenant,  plea  non  est  factum,  two 
subscribing  witnesses,  tbe  signa- 
ture of  one  illegible,  and  himself 
toot  known,  tbe  other  witness  bad 
removed,  and,  tho1  sought,  not  to 
be  found,  ruled  that  it  was  com- 
petent to  introduce  the  person 
who  had  sigued  tbe  names  of  the 
dePts,  to  prove  that  he  bad  done 
so  at  their  request.  Kemper  et 
als.  vs  Prior  et  als,  59S 


2  If  vendot  hold  two  tract'  of  land 
adjoining,  &  «ell  a  certain  quan- 
tity, by  mete*  and  bound*,  tho' 
it  call  lor  one  tract;  vet,  if  the 
mrtes  and  bound*  run  into  the 
other,  purchaser  shall  hold  ac- 
cording in  the  mete?  and  bounds. 
Wallace  vs  Maxwell,  447-8 

Verdict. 

By  43d  Sec.  of  the  act  regulating- 


Without  Exception. 

I  Without  exception,  whenever  the 
chancellor  decrees  a  conveyance 
of  the  legal  title,  to  an  equitable 
claimant,  it  goes  invariably  opon* 
tbe  principle  of  notice  ofsueheqtd- 
ty,  in  the  deft  before  he  took  his  ti- 
tle.   NaWs  heirs  vs  Combs, 

1  Without  exception,  an  equity 
unrestrained,  but  by  exceptions 
to  its  own  validity,  not  asserted 
for  twenty  years,  is  stale.    lbia\ 
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2  See  pleading  1 .  King  vs  McLean,    37 

3  "Concerns  and  accounts,"  are 
mercantile  and  technical  words, 
and  should  be  understood  in  rela- 
tion to  the  business  of  the  parties 
employing  them.  Bruce  vs  Bur- 
dett,  82 


Written  Contracts. 

'Written  "on tract  not  to  be  con- 
strued L/oral  evidence,  except 
so  far  as  relate  to  its  execution. 
Love  vs  Cofer  et  at.  327 

Writing. 

The  name  of  a  subscribing  witness 
to  a  contract,  renders  the  writer 
a  competent  witness,  to  prove 
that  he  did  it  by  request.  Hem- 
per  et  aL  vs  Prior  et  alt.  598 

Writ  of  Error,  Limitation  of. 

1  Writ  of  error,  certain  to  a  com- 
mon certainty,  is  good.  Brown 
vs  MsKeeU  representatives,  472 

2  The  act  of  1827,  Session  Acts, 
1826- '30,  does  not  repeal  the  act 
of  1816;  I.  Dig.  390.  The  time 
for  suing  out  writs  of  error,  is  not 


abridged.  The  period  from  31st 
Nov.  1824,  til)  lst.April,  1827,  is 
not  to  be  computed,  bat  to  be  de- 
ducted.    Davis  vs  Ballard,  565 

1  The  act  of  1827,  Session  Acts  30, 
does  not  violate  any  provision  of 
the  constitution.  The  judgment 
of  an  inferior  court,  erroneously- 
rendered,  is,  at  all  times,  subject 
to  revision  and  reversal,  should 
the  legislature? repeal  the  statute 

Umnitim*  4trottBiff^.  jr-*^  editing 

writs  of  error, such  judgment  can- 
not conatitute  a  property  in  any 
individual,  to  which  be  can  ac- 
quire right  by  lapse  of  time;  it 
does  not  create  a  right,  jt  merely 
determines  conflicting  claims,  ac- 
cording to  the  pre-existing  right. 
The  revising  court  inquires  what 
was  right  between  the  parties,  in 
the  original  controversy.  Ibid,  571-fJ 

The  limitation,  upon  the  time  of 
prosecuting  a  writ  of  error,  is  a 
restriction  by  law,  of  a  general 
right  to  take  jurisdiction.  The 
repeal  of  that  limitation,  is  a 
regulation  by  the  legislature,  re- 
storing that  right.  The  regular 
tions  of  the  time  of  suing  out 
writs  of  error,  and  the  sums  for 
which  to  he  prosecuted,  are,  by 
the  constitution  confided  to  the 
legislature,    Brid%  574 
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